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Preliminary. 

§425.  The  contact  between  an  independent  state  and  an  alien 
will  occur  in  several  ways:  (A)  when  the  alien  attempts  to  enter  the 
state;  (B)  when  the  alien  is  within  the  territorial  jurisdiction  of  the 
state,  which  he  can  only  be  by  emerging  to  that  extent  from  the 
territorial  jurisdiction  of  his  own  state;  (C)  where  the  alien  is  outside 
the  jiuisdiction  and  has  an  interest  in  an  object  which  may  be 
affected  by  an  act  of  the  state  or  one  of  its  members.  The  several 
cases  which  may  arise  in  this  connection  are  indicated  in  the  note.* 
It  has  already  been  pointed  out  that  an  individual  has  no  position 
in  any  international  relations  and  that  he  is  to  be  considered  only  as 
a  member  of  some  state.*    The  first  question,  therefore,  is  as  to 


^An  alien  may  come  into  contact 
with  the  jurisdiction  of  a  state  as 
follows:  The  alien  may  be — (A) 
Within  the  territorial  jurisdiction  (a) 
On  land,  (b)  In  the  subsoil,  (c)  Flying 
in  the  air.  (B)  In  the  maritime  belt 
(a)  On  ship  of  his  own  state,  (b)  On 
ship  of  the  littoral  state,  (c)  On  ship 
of  a  third  state,  (d)  Loose  in  maritime 
belt  not  on  any  ship.  (C)  On  a  ship  of 
the  state  on  the  high  sea:  (a)  Public 
ship,  (b)  Private  ship.  (D)  On  ship  of 
the  state  in  maritime  belt  of  his  own 
state:  (a)  Public  ship,  (b)  Private  ship. 

*See  {114,  ante,  on  the  position  of 
individuals  in  international  law,  from 
which  it  appears  that  an  individual  is 
entirely  without  the  scope  of  the  inter- 


national factors  of  conduct,  and  only 
indirectly  affected  in  so  far  as  he  is  a. 
member  of  the  state.  Therefore,  in  the 
United  States  of  America  an  alien  must 
address  the  President  politically  through 
the  envoy  of  his  own  state,  but  may  be 
presented  to  the  President  as  a  private 
individual;  4  Moore,  Dig.  of  Int.  L., 
(1906)  29,  et  seq.  See  §I33n",  ante. 
The  distinction  between  intercourse 
between  states  in  their  corporate 
capacity  and  between  members  of  the 
state  has  already  been  pointed  out. 
See  §J134,  135,  ante.  This  distinction, 
however,  is  not  brought  out  by  some 
authors,  e.  g.,  Woolsey,  Int.  L.,  6  ed. 
(1897)  84,  85. 
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membership  in  the  state  as  preliminary  to  which  we  shall  say  a' 
few  words  by  way  of  historical  introduction  about  the  attitude  of  the 
commtmity  towards  aliens. 


Attitude  Towards  Alims. 


Ancient  and  Medieval. 


§426.  The  alien  was  not  only  looked  upon  as  a  barbarian  and 
outside  the  pale  of  the  law  in  the  ancient  world,  but  even  in  medieval 
times  when  international  commerce  was  of  considerable  proportions 
he  was  regarded  with  a  jealous  eye,  and  the  various  states,  tmder 
mistaken  economic  notions  and  from  narrowness  of  view,  imposed 
various  restrictions  and  taxes  upon  aliens  and  their  property  when 
within  the  territory.  He  was  taxed  upon  leaving  the  country.  If 
he  died,  his  property  was  confiscated  to  the  st^te  to  the  excltision 
of  his  heirs,  or  if  a  removal  was  permitted,  a  tax  was  imposed  upon 
such  removal.*  There  was,  however,  even  in  the  ancient  world,  a 
difference  of  practice  among  the  various  states.* 

The  merchant  appears. to  have  been  the  pioneer  in  international 
commtmication,'  and  in  the  beginning  was  the  only  person  who  was 
freely  permitted  to  go  out  of  his  own  state  and  at  all  freely  received 
in  other  states,  the  necessities  of  business  and  the  incentive  to  gain 
being  the  first  to  assert  themselves.    As  we  have  already  pointed 


*  For  reference  to  ancient  ideas  and 
discussion  of  the  history  of  the  subject, 
see  Grotius,  Belli,  ac.  Pacis  (1625), 
Whewcll's  Trans,  il.  XV.  JV.;  Mar- 
tens, G.,  Law  of  Nations,  (1788) 
Cobbetfs  Trans.  III.  III.  7n;  2  Ward, 
Hist.,  (Dublin,  1795)  202-214;  Walker. 
Science,  Int.  L.,  (1893)  214  et  seq.; 
Woolscy,  Int.  L.,  6  ed.  (1897)  90,  91; 
Vattel,  (1758)  Chitty's  Trans.  Book  II. 
S20;  Zouche,  L.  of  Nations  (1650), 
Carnegie  ed..  Part  I.  fVI.  4,  5,  II.  VII. 
.1  et  seq.  For  complaint  by  the  Hanse- 
atic  States  to  the  Emperor  in  1595  of 
the  abolishment  of  privileges  granted 
by  England,  see  2k>uche,  L.  of  Nations 
(1650),  Carnegie  ed.,  Part  II.  IV.  26. 
"To  the  example  of  the  Romans  may 
be  added  that  of  the  English  in  former 


days, — since,  on  the  occasion  of  a 
navigator  being  accused  of  having 
committed  some  depredations  on  the 
natives  of  India,  this  act  of  injustice 
(according  to  Grotius)  was  not  without 
advocates  who  maintained,  that,  by  the 
ancient  laws  of  England,  crimes  com- 
mitted against  foreign  nations  with 
whom  there  existed  no  public  treaty  of 
alliance,  were  not  punishable  in  that 
kingdom.  History  of  the  Disturbances 
in  the  Low  Countries,  book  XVI;" 
Vattel,  (1758)  Chitty's  Trans.  Book  II. 
520nM. 

*  Rome  was  friendly  to  aliens,  and 
Sparta  hostile. 

*  Zouche,    L.    of    Nations    (1650), 
Carnegie  ed..  Part  II.  IV.  1. 
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out,  relationsjof  amity  between  the  individual  members  of  different 
States  were  in  the  begiiming  established  by  treaty/  With  the 
increase  in  commerce,  the  necessity  of  securing  privileges  for  mer- 
chants in  foreign  states  and  of  protecting  their  interests  became 
apparent.  During  the  middle  ages  and  until  the  establishment  of 
strong  independent  states  in  western  Europe,  the  merchant  appears 
to  have  taken  care  of  himself  by  individual  and  concerted  effort. 
As  soon,  however,  as  a  strong  central  authority  was  established,  the 
monarchs  interested  themselves  in  the  matter,  and  we  find  an 
unbroken  series  of  treaties  extending  to  the  present  time  providing 
for  the  privileges  of  aliens,  and  increasing  in  scope  with  the  growth 
of  international  travel  and  commerce. 


Modern  View  op  Aliens  and  Factors  Affected. 

§427.  It  has  come  to  be  recognized  that  foreign  commerce  is  of 
the  greatest  importance  to  the  state  and  its  own  commerce  will  be 
best  encouraged  when  foreigners  are  given  an  incentive  to  trade 
within  the  boundaries  of  the  state,  and  are  protected  in  their  property 
and  their  persons  while  within  the  jurisdiction  in  the  cotu-se  of  busi- 
ness. Self-interest,  therefore,  is  perhaps  the  greatest  force  in  inducing 
the  independent  states  of  the  world  to  adopt  a  fair  and  reasonable 
attitude  toward  foreigners.  The  states  of  the  greatest  civilization 
and  commerce  will  be  the  ones  which  are  the  most  hospitable  and 
generous  in  their  treatment  of  foreigners,  while  those  of  backward 
development  and  barbarous  habits  will  make  the  life  of  the  alien 
less  comfortable.^    Since  each  state  is  as  a  state  shut  up  within  the 


"  See  §342,  ante. 

'  The  United  States  of  America  has 
contributed  largely  to  the  spread  of 
this  idea  by  the  free  welcome  which  it 
has  given  aliens  desiring  to  enter  its 
boundaries  and  settle  and  become  mem- 
bers of  its  political  organization.  Traces 
are  still  to  be  found,  however,  in  the 
rural  districts  and  among  persons  of 
small  education  and  narrow  minds,  of 
prejudice  against  aliens  which  exhibits 
itself  in  various  ways.  The  latest 
examples  of  such  exclusive  ideas  are 
to  be  found  in  the  action  of  China  and 
Japan.  These  oriental  countries  up  to 
within  recent  times  looked  upon 
foreigners  as  of  the  most  contemptible 


sort,  entirely  unfit  to  associate  with 
persons  of  their  owji  race.  It  has  only 
been  with  the  greatest  difficulty  that 
the  various  ports  of  China  and  Japan 
have  been  opened  up  to  foreigners,  and 
in  some  places  the  hostility  of  the 
people  in  the  interior  is  still  so  great 
that  it  is  unsafe  for  an  alien  to  go  in 
that  part  of  the  country  without 
guards.  This  phase  of  national  exclu- 
siveness  has  long  since  passed  away 
in  western  Europe,  knd  the  states  of 
that  part  of  the  world  and  of  America 
have  reached  a  point  of  freedom  which 
would  have  been  unthinkable  even  six 
hundred  years  ago. 
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compartment  of  its  own  jurisdiction,  and  may  not  do  any  act  outside 
in  the  jurisdiction  of  another  state  without  the  consent  of  that  state, 
and  its  members  may  not  venture  forth  from  the  boundaries  of  the 
state  without  the  consent  of  the  surroimding  states,  it  follows  that  a 
state  will  suffocate  unless  it  obtains  some  outlet.  This  explains  the 
policy  of  independent  states  in  obtaining  territory  on  the  sea.  Here 
only  is  there  an  avenue  of  communication  with  other  states  without 
passing  through  the  jurisdiction  of  any  third  state.  The  independent 
states  of  the  world  have  gradually  learned  that  freedom  of  inter- 
national intercourse  is  more  beneficial  when  unrestricted;  that  a 
state  which  imposes  restrictions  cuts  itself  off  from  the  current  of 
international  life  and  suffers  as  much  from  isolation  as  does  the  recluse 
in  municipal  life  from  his  disinclination  for  the  society  of  his  fellow- 
men.  The  principal  factors  inducing  that  attitude  are  self-interest, 
commerce,'  development  of  means  of  transportation  and  enlighten- 
ment of  the  masses. 

Moyement  of  Individuals  from  One  State  to  Another. 


Historical. 


§428.  The  movement  of  an  individual  from  one  state  to  another 
involves  (A)  the  restriction  by  a  state  on  the  exit  and  return  of  its 
own  members;'  (B)  the  restriction  by  a  state  on  the  entry  and  exit 
of  aliens,  and  it  is  separate  and  distinct  from  change  of  membership 
as  such  individual  movement  may  occur  with  or  without  such 
change.*®  Even  after  the  ancient  hostility  towards  foreigners  had 
largely  disappeared,  states,  under  the  influence  of  mistaken  economic 
notions  and  prejudice,  imposed  restrictions  on  the  movement  of 
individuals  to  and  from  the  state.  The  restrictions  by  a  state  on  the 
exit  and  return  of  its  own  members  were  purely  a  matter  of  municipal 
law  and  have  almost  entirely  disappeared,"  and  our  discussion  will 
be  confined  to  restrictions  on  the  entry  and  exit  of  aliens. 


•  Martens,  G.,  Law  of  Nations, 
(1788)  Cobbetfs  Trans.  IV.  III.  3. 

*Grotius,  Belli,  ac.  Pads  (1625), 
Whewell's  Trans.  II.  V.  XXIV.;  Mar- 
tens, G.,  Law  of  Nations,  (1788) 
Cobbctt's  Trans.  III.  III.  18;  Woolsey, 
Int.  L.,  6  ed.  (1897)  88;  Zouche,  L.  of 
Nations  (1650),  Carnegie  ed..  Part  II. 

n. 


"*  The  writers  frequently  fail  to  dis- 
tinguish between  change  in  member- 
ship and  movement  from  one  state  to 
another  without  change,  e.  g.,  Twiss, 
L.  of  Nations,  Peace,  2  ed.  (1884)  274 
et  seq. 

"  1  Phillimore,  Int.  L.,  3  ed.  (1879- 
1888)  447;  Vattel,  (1758)  Chitty's 
Trans.  Book  I.  {{220-226. 


8 


INDEPENDENT   STATES   AND   ALIENS 


Exclusion.     Expulsion. 


§429 


Exclusion  and  Expulsion  op  Aliens — International  Factors 

Involved. 

§429.  It  is  clear  that  every  independent  state,  by  virtue  of  its 
unrestricted  territorial  jurisdiction,  has  full  power  to  exclude  aliens 
and  to  expel  such  as  have  come  within  its  borders.**  The  expulsion 
of  an  alien  is  part  of  the  power  to  exclude  and  stands  on  the  same 
footing  except  in  so  far  as  it  may  be  supposed  that  a  state  by  admitting 
the  alien  has  waived  any  objection  to  him  as  such.  The  only  question 
is — how  far  is  that  power  of  exclusion  restrained  by  the  operation  of 
the  international  factors  of  conduct?"  The  writers  have  involved 
themselves  in  great  confusion  by  using  the  word  "right,"  as,  for 
instance,  the  right  of  the  alien  to  enter,"  the  right  of  the  state  to 
exclude,  and  the  right  of  one  state  to  compel  another  to  admit  its 
members.  The  word  "right**  is  obviously  used  here  in  the  sense  of 
power,**  and  it  is  to  be  noted  that  none  of  the  writers  attempt  to 
define  the  sense  in  which  they  use  the  word  "right"  in  this  con- 
nection.*' The  exclusion  and  expulsion  of  aliens  is  frequently 
regulated  by  treaty.*^ 


"  Droit  de  Renvoi  was  the  right  of  a 
state  to  expel  foreigners.  As  to  expul- 
sion, see  Hershey,  Int.  L.,  (1912)  260 
et  seq.;  1  Oppenheim,  Int.  L.,  2  ed. 
(1912)  399-403.  Russia  has  expelled 
foreign  Jews.  1881,  Tangiers  expelled 
foreign  Jews,  and,  1902.  Germany 
expelled  foreign  Jews;  1  Halleck,  Int. 
L.,  4  ed.  (1908)  494.  Prussia,  after  the 
annexation  of  the  formerly  free  town  of 
Frankfort-on-the-Main,  expelled  those 
subjects  who  for  the  purpose  of  avoid- 
ing military  service  in  Prussia,  became 
naturalized  in  Switzerland  without 
giving  up  their  residence  at  Frankfort; 
1  Oppenheim,  Int.  L.,  2  ed.  (1912)  401. 
This  was  a  case  of  expulsion  of  an 
individual  by  a  superior  state  from  a 
dependent  state  which  it  had  acquired, 
not,  as  Oppenheim  thinks,  the  ca^e  of 
an  expulsion  of  a  foreigner.  See  cases 
4  Moore,  Dig.  of  Int.  L.,  (1906)  67-109. 
For  expulsion  of  alien  enemies,  see 
§1029.  post. 

"See  §105,  ante,  on  international 
factors  of  conduct. 

>«  Hall,  Int.  Law,  6  ed.  (1909)  56.  n». 

"See  §115,  ante,  on  rights  in  inter- 
national relations. 


*•  "Since  every  state  is  obliged  to 
receive  its  own  subjects,  even  after  they 
have  emigrated  abroad,  so  there  is  a 
corresponding  power  of  every  state  to 
send  away  a  foreign  citizen  who  has 
emigrated,  which  right  ceases  when  the 
foreigner  has  been  naturalized;'*  1 
Halleck,  Int.  L.,  4  ed.  (1908)  493. 
Oppenheim.  Int.  L.,  2  ed.  (1912)  Vol.  1, 
399.  says  that  the  British  Government 
has  no  power  to  expel  an  alien  without 
order  of  court  or  act  of  Parliament,  etc. 
He  uses  the  word  government  as  apply- 
ing only  to  a  branch  of  the  political 
organization  of  the  state,  and  intro- 
duces an  unfortunate  and  unnecessary 
ambiguity  by  confusing  the  municipal 
with  the  international  law. 

"  Many  treaties  have  been  made 
stipulating  for  admission  of  members  of 
the  contracting  states  and  also  stipu- 
lating for  exclusion,  e.  g.,  treaty  of 
November  17,  1880,  between  United 
States  of  America  and  China  excluded 
Chinese  laborers.  For  text,  see  Wilson, 
Int.  L.,  (1910)  143n".  See  1  Oppen- 
heim.  Int.  L.,  2  ed.  (1912)  391, 
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In  practice,  however,  in  modem  times  the  exclusion  of  the  alien  as 
such  is  rare.  The  factors  of  commerce,  travel,  enlightenment  and 
the  realization  of  the  worth  and  the  status  of  the  individual  have 
inevitably  operated  to  restrain  the  tmdoubted  power  of  each  inde- 
pendent state  in  this  particular."  The  former  view  still  exists  in 
some  quarters.  That  a  state  had  the  so-called  right  to  exclude* 
accurately  expresses  the  older  idea,  while  the  statement  of  the  modem 
writers  that  an  alien  has  a  so-called  right  to  enter  embodies  the  result 
of  the  operation  of  th^  international  factors  of  conduct  we  have 
referred  to.  The  notion  that  there  is  an  obligation  of  intercourse, 
that  there  is  a  compulsion  upon  one  state  to  admit  the  members  of 
another,  was  advanced  at  an  early  period  but  seems  to  be  entirely 
without  weight.  It  is  true  that  the  self-interest  of  every  civilized 
state  is  a  powerful  incentive  to  permitting  such  intercourse,  as 
without  it  the  state  would  be  excluded  from  the  current  of  inter- 
national life.  If  there  is  any  obligation  at  all,  it  is  the  obligation  of 
self-interest.* 


"Hall.  Int.  Law,- 6  ed.  (1909)  211, 
points  out  that  the  power  (he  calls  it 
*' right")  of  expulsion  of  aliens  is 
tempered  by  the  facts  of  modem 
civilization.  Oppenheim,  Int.  L.,  2  ed. 
(1912)  Vol.  1,  390,  says  that  a  state 
can  not  exclude  aliens  altogether  with- 
out violating  the  spirit  of  the  law  of 
nations  and  endangering  its  vexy 
membership  in  the  family  of  nations, 
and  (at  391)  says  that  the  duty  to 
admit  is  not  prescribed  by  customary 
law  of  nations. 

»  E.  g.— Hershey.  Int.  L.,  (1912)  256; 
Martens,  G.,  Law  of  Nations,  (1788) 
Cobbetfs  Trans.  III.  III.  2;  Vattel, 
(1758)  Chitty's  Trans.  Book  11.  §94. 

*  Vattel,  (1758)  Chitty's  Trans. 
Book  II.  §§94,  135,  says  a  stat^  may 
exclude  aliens  from  the  view  of  external 
right,  but  from  the  point  of  view  of 
internal  right  the  state  cannot  without 
particular  and  important  reasons  refuse 
permission  either  to  pass  through  or 
reside  in  the  country  to  foreigners  who 
desire  it  for  lawful  ptupose.  But  some 
early  writers  maintain  that  entry  should 


not  be  refused  to  aliens  who  have  been 
expelled  from  their  own  homes;  Zouche, 
L.  of  Nations  (1650),  Carnegie  ed.. 
Part  II.  V.  1 1.  There  is  a  difference  of 
opinion,  as  to  obligation  of  commercial 
intercourse;  Martens,  G.,  Law  of 
Nations,  (1788)  Cobbetfs  Trans.  IV. 
III.  3,  4;  Vattel,  (1758)  Chitty's 
Trans.  Book  II.  §§21,  25;  Woolsey, 
Int.  L.,  6  ed.  (1897)  84,  85,  who  24,  86 
says  that  the  case  of  marriage  fur- 
nishes an  instructive  analogy  in  the 
municipal  law;  that  while  no  one  may 
be  compelled  to  marry,  yet  marriage 
voluntarily  entered  into  imposes  obliga- 
tions. This  analogy  is  not  in  point, 
because  in  municipal  law  the  political 
power  of  the  state  imposes  the  obliga- 
tions of  marriage,  whereas  in  inter- 
national law  there  is  no  superior 
political  power  to  coerce  a  state.  The 
action  of  United  States  of  America 
towards  Japan  in  1 854  has  been  repre- 
sented by  some  as  a  forcible  opening  of 
Japanese  ports.  For  discussion,  see  5 
Moore,  Dig.  of  Int.  L.,  (1906)  733  et 
seq. 


10 


INDEPENDENT  STATES  AND  ALIENS 


Exclusion.    Expulsion. 


H29 


This  freedom  of  movement  of  individuals  depends  upon  a  certain 
racial  solidarity,  that  is  to  say,  there  must  be  a  certain  community 
of  interests,  education,  view  and  aims  among  the  members  of  the 
states  participating  in  the  full  current  of  this  intercourse.  Wherever, 
therefore,  a  state  is  of  a  different  race  or  color,  there  is  bound  to 
arise  a  racial  antagonism  which  may  lead  to  an  exclusion.  This 
question  is  one  of  the  most  serious  confronting  the  modem  world 
as  the  scope  of  international  life  now  extends  over  the  entire  globe  and 
has  brought  within  its  influence  cotmtries  of  civilization  and  race  so 
different  from  that  of  western  Europe  that  conflicts  have  arisen. 
Some  of  these  western  states  have  altogether  excluded  the  members 
of  certain  Oriental  races,  an  exclusion  which  cannot  but  prove 
irritating  to  the  people  of  those  countries.'  It  seems  rather  remote 
to  hope  that  at  any  time  in  the  near  future  there  will  be  a  sufficient 
solidarity  to  permit  the  free  mingling  of  all  races. 

The  question  of  exclusion  on  the  ground  of  religion  has  practically 
disappeared  from  the  modem  world.  When  western  Europe  was 
under  the  dominion  of  one  faith,  prior  to  the  sixteenth  centiuy ,  there 
was  a  complete  religious  solidarity,  and  when  that  solidarity  was 
broken  up  by  the  Reformation,,  there  was  for  a  long  time  in  many 
states  a  feeling  of  hostility  towards  those  of  a  different  religion.  The 
successful  culmination  of  the  Reformation  and  the  bringing  of  men's 
minds  to  the  doctrine  of  freedom  of  religious  worship  has  resulted 
in  the  question  of  religion  being  about  the  most  immaterial  thing 
we  can  ask  about  a  man  in  the  modem  business  or  political  world. 
The  principal  question  of  religion  today  is  that  of  the  Jews  and  the 
hostility  here  is  probably  not  on  religious  but  on  economic  grounds.* 


'  E.  g. — Great  Britain  excludes  Hin- 
doos from  Canada,  and  the  United 
States  of  America  excludes  Chinese  and 
Japanese. 

*  Municipal  law  as  to  exclusion: 
Great  Britain,  Act  4  and  5,  George  V., 
c.  17  (1914),  see  3  Phillimore,  Int.  L., 
3  ed.  (1879-1888)  32  In.  United  States 
of  America— Act  of  (a)  Feb.  20,  1907, 
relating  to  emigration,  see  1  American 
I.  Int.  L.,  Supp.  238.  and  Feb.  5,  1917. 
^b)  March  2,  1907,  relating  to  expatria- 
tion of  citizens  and  their  protection 
abroad,  see  1  American  J.  Int.  L.,  Supp. 
258.  "A  Treatise  on  the  Law  Govern- 
ing the  Exclusion  and  Expulsion  of 
Aliens  in  the  United  States."    Clement 


L.  Bouve  (1912).  Reviewed  in  26  Har. 
Law  Rev.  662;  6  Amer.  J.  Int.  Law, 
1030.  See  Hershey,  Int.  L.,  (1912) 
258;  4  Moore,  Dig.  of  Int.  L.,  (1906) 
161-258.  Brazil— Law  of  Jan.  7,  1907, 
respecting  expulsion  of  foreigners,  see 
1  American  J.  Int.  L.,  Supp.  410. 
Japan — Law  of  July  27,  1899,  placing 
restrictions  on  residence  of  foreign 
laborers  in  interior  of  Japan.  See  1 
American  J.  Int.  L.,  Supp.  414. 
"L'Expulsion  des  Etrangers,"  (1909) 
Alexis  Martini.  See  6  Amer.  J.  Int. 
Law,  770.  "  The  Ali vn  Problt  m  and  its 
Remedy,"  (1911)  M.  J.  Landa.  See 
6  Amer.  J.  Int.  Law,  554. 
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Membership  in  the  State. 


Preliminary. 


§430.  The  member  of  a  state  has  already  been  referred  to  at 
various  points  in  the  discussion,  and  we  have  now  reached  the  place 
where  he  may  be  defined.*  A  member  of  a  state  is  a  person  bound 
to  it  by  the  tie  prescribed  by  the  municipal  law  of  that  state.  We 
shall  discuss  (A)  what  constitutes  membership,  (B)  changes  in 
membership. 


What  Constitutes  a  Member  of  a  State. 

§431.  The  tie  which  binds  an  individual  in  membership  to  state 
is  of  the  nature  prescribed  by  the  municipal  law  of  the  state,  the 
determination  of  which  is  exclusively  in  the  discretion  of  each  state, 
which  may  adopt  any  principle  it  pleases,  and  it  is  a  question  of  fact 
in  every  case  for  the  international  lawyer.  Most  writers  on  inter- 
national law  devote  considerable  space  to  the  discussion  of  this 
topic*    We  shall  consider  it  only  as  of  subordinate  importance. 


*  We  have  used  the  word  "member," 
which  is  a  trifle  unfamiliar  and  requires 
some  explanation.  The  writers  uni- 
formly speak  of  citizen,  subject, 
national.  There  are  several  objections 
to  these  terms.  "Citizen"  refers  to 
membership  in  a  republic,  as  a  citizen 
of  France.  "Subject"  refers  to  mem- 
bership in  a  monarchy,  as  a  subject  of 
Great  Britain.  A  "National"  is  a 
member  of  a  nation  and  we  have  already 
pointed  out  that  nations  are  not 
coterminous  with  states,  and  that  the 
idea  of  nationality  only  obscures  the 
subject  and  had  better  be  discarded. 
See  |44,  ante.  The  use  of  citizen  and 
subject  together  would  be  entirely 
accurate  and  cover  all  cases,  and  such 
is  the  practice  of  some  writers.  It 
seems  better,  however,  to  avoid  such 
verbosity,  and  by  the  simple  word 
"member"  designate  the  individual 
who  is  part  of  the  political  organization 
of  the  state.  The  word  "alien,"  on  the 
other  hand,  sufficiently  describes  the 


individual  who  is  not  a  member  of  the 
state  in  question.  The  usage  of  the 
word  "alien"  by  the  writers  is  more 
uniform  and  accurate.  See  Woolsey, 
Int.  L.,  6  ed.  (1897)  15n*.  Subject  may 
include  native  and  naturalized  citizens; 
Hershey,  Int.  L.,  (1912)  236n»,  n.«;  1 
Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
443.  "  In  the  discussion  of  the  jurisdic- 
tion over  persons,  the  words  'citizen,' 
'subject,'  'person  with  the  jurisdiction 
of  a  state,'  have  been  used  in  so  many 
different  senses  that  in  recent  years  the 
word  '  national '  has  been  introduced  as 
the  term  to  designate  those  who  owe 
allegiance  to  and  are  entitled  to  the 
protection  of  a  given  state;"  Wilson, 
Int.  L.,  (1910)  125. 

•  For  general  discussion  of  nation- 
ality or  membership  see  1  Halleck,  Int. 
Li,  4  ed.  (1908)  430  et  seq.;  Hall,  Int. 
Law,  6  ed.  (1909)  120n>,  221-242; 
Hershey,  Int.  L.,  (1912)  236-252;  3 
Moore,  Dig.  of  Int.  L.,  (1906)  272-854; 
1  Oppenheim,  Int.  L.,  2  ed.  (1912)  369- 
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The  several  different  ties  which  have  appeared  in  history  have 
already  been  referr^^  to  but  the  only  ones  which  are  of  importance 
in  this  connection  are  (A)  nationality,  (B)  contiguity.*    By  nation- 


390;  1  PhilUmore,  Int.  L.,  3  ed.  (1879- 
1888)  449-453;  1  Westlake.  Int.  L.,  2 
ed.  (1910)  205  et  seq.;  Wheaton,  Ele- 
ments. Dana's  ed.  (1866)  142;  Wilson 
&  Tucker,  Int.  L..  (1901)  121  et  seq.; 
Wilson,  Int.  L.,  (1910)  126  et  seq.; 
Woolsey,  Int.  L.,  6  ed.  (1897)  95-100; 
Zourhe,  L.  of  Nations  (1650),  Carnegie 
ed..  Part  II.  II.  13-17.  "  Les  Questions 
Actuelles  de  Politique  Strangers  en 
Europe,"  (1911)  F.  Charmes,  A.  Leroy- 
Beaulieu,  R.  Millet.  A.  Ribot.  A. 
Vandal.  R.  deCaix.  R.  Henry,  G.  Louis 
Jaray.  R.  Pinon.  and  A.  Tardieu.  See 
6  Amer.  J.  Int.  Law,  1035.  "La 
Neutralizzazione,"  (1912)  Dr.  Aldo 
Baldassarri.  See  7  Amer.  J.  Int.  Law, 
435.  "I^  nationality  dans  les  princi- 
paux  Etats  du  Globe,"  (1909)  Ernest 
Lehr.  See  4  Amer.  J.  Int.  Law,  237. 
"Citizenship  and  Allegiance  in  Consti- 
tutional and  International  Law,"  W. 
W.  Willoughby;  1  Amer.  J.  Int.  Law, 
914  et  seq.;  As  to  the  municipal  law 
of  various  independent  states,  see 
Belgium:  Law  of  1909,  4  American  J. 
Int.  L.,  Supp.  167.  "  Commentaire  de 
la  Loi  du  17  Juin  1909,  ayant  pour 
objet  TAcquisition  et  la  Perte  de  la 
Nationality  Beige,"  Ferdinand  Glesner. 
See  8  Amer.  J.  Int.  Law,  673.  China: 
I^w  of  Nationality  of  1909.  For  text 
.see  4  American  J.  Int.  L..  Sup.  160. 
"The  Chinese  Nationality  Law,  1909." 
Tsai  Chutung;  4  Amer.  J.  Int.  Law, 
404  et  seq.  France:  "French  Nation- 
ality Laws  Imposing  Nationality  at 
Birth,"  D.  O.  McGovney,  5  Amer.  J. 
Int.  Law,  325.  Germany:  Law  of 
1913.  8  American  J.  Int.  L..Supp.  217. 
"Observations  on  the  New  German 
Law  of  Nationality,"  Richard  W. 
Floumoy,  Jr.,  8  Amer.  J.  Int.  Law,  477. 
Great  Britain:  For  text  of  the  British 


Nattiralization  Act  of  1870,  see  2 
Lorimer.  Inst.  (1883-4)  510  et  seq. 
See  (1914)  Act  4.  5,  Geo.  V.  c.  17,  9 
American  J.  Int.  L.,  Supp.  413.  "The 
New  British  Imperial  Law  of  Nation- 
ality," Richard  W.  Floumoy,  Jr.,  9 
Amer.  J.  Int.  Law,  870.  Japan:  Japan- 
ese Law  of  Nationality  of  1916;  10 
American  J.  Int.  L.,  Supp.  367.  Siam: 
Naturalization  Law,  6  American  J.  Int. 
L.,  Supp.  137.  United  States  of 
America:  Act  of  Congress  of  June  29. 
1906.  provi(^ing  for  naturalization.  See 
Wilson.  Int.  L.,  (1910)  127,  n.".  "A 
Treatise  on  the  I^w  of  Naturalization 
of  the  United  States."  Frederick  Van 
Dyke  (1908).  See  8  Col.  Law  Rev.  333. 
"Citizenship  of  the  United  States." 
Frederick  Van  Dyke  ( 1 904) .  See  4  Col. 
Law  Rev.  147.  "American  Citizen- 
ship." Dudley  O.  McGovney.  II  Col. 
Law  Rev.  231  et  seq.,  326  et  seq. 

^See  §16n\  ante. 

•  A  few  words  of  historical  reference 
seem  to  be  in  point.  The  membership 
arising  from  birth  on  a  particular  terri- 
tory was  referred  to  in  Roman  law  as 
jus  s:li  and  the  relationship  of  blood 
was  described  as  the  jus  sanguinis. 
The  writers  represent  these  principles 
as  contending  for  supremacy,  but  the 
more  accurate  statement  is  that  the 
facts  of  relationship  in  each  case  were 
adopted  according  to  the  development 
and  needs  of  the  people  in  each  state 
and  the  philosophical  discussion  about 
the  conception  began  afterwards.  Thus, 
in  a  country  inhabited  exclusively  by 
the  people  of  one  race  or  nation,  the 
ties  of  blood  will  be  strong  and  mem- 
bership determined  by  nationality  or 
birth  of  parents  of  the  common  stock. 
In  a  state,  however,  of  different  nation- 
alities, this  principle  will  obviously  b^ 
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ality  we  mean  relationship — as  belonging  to  the  same  race,  which 
arises  from  the  fact  of  being  bom  of  parents  belonging  to  that  race. 
By  contiguity  is  meant  the  relationship  from  dwelling  together  on 
the  same  territory  governed  by  the  same  political  power.  Member- 
ship in  this  case  will  occur  by  being  bom  on  that  territory  irrespective 
of  the  parentage  because  the  contiguity  arises  immediately  upon 
birth.*  These  two  principles  are  differently  applied  by  different 
states  in  the  world  today.  In  the  case  of  .nationality,  the  place  of 
birth  is  immaterial.  In  the  second,  it  is  material  and  the  parentage 
immaterial.  In  either  case,  an  adult  may  become  a  member  of  the 
community  upon  such  terms  as  the  commtmity  may  impose. 

The  striking  facts  in  this  connection  in  modem  times  are  the 
growth  of  great  states  whose  members  are  of  many  nationalities 
and  therefore  adopt  the  contiguity  tie,  and  secondly  the  great 
movements  owing  to  the  increased  means  of  commtmication,   of 


inapplicable  and  membership  will  be 
determined  by  birth  on  the  territory. 
See  1  Westlake,  Int.  L.,  2  ed.  (1910) 
220.  The  change  from  personal  and 
tribal  jurisdiction  to  territorial  juris- 
diction is  believed  to  have  been  an 
economic  change.  See  §96  et  seq., 
ante,  on  jurisdiction.  The  change  to 
territorial  jurisdiction  and  letting  down 
the  bars  to  admission  of  aliens,  led  to 
the  fact  of  people  of  different  races 
occupjdng  the  same  territory  and  thus 
necessitated  and  brought  about  the 
modem  idea  of  jus  soli.  The  feudal  tie 
was  a  mixture  of  a  relationship  arising 
from  the  occupation  of  a  piece  of  land 
and  personal  allegiance,  and  perhaps 
accurately  reflects  or  indicates  the 
economic  change  which  was  then  taking 
place  in  western  Europe. 

•  The  cases  which  may  occur  are  as 
follows:  (A)  Persons  bom  within  a 
state  (1)  of  parents  members  of  the 
state,  (a)  legitimate,  (b)  illegitimate; 
(2)  of  alien  parents,  (a)  legitimate,  (b) 
illegitimate;  (3)  of  unknown  parents. 
(B)  Persons  coming  into  a  state  (1) 
bom  in  another  state — ^adults,  children, 
(2)  bom  within  the  state  and  returning 
after  having  gone  out,  (3)  marrying  a 


member  of  the  state,  (a)  woman  marry- 
ing a  male  member,  (b)  man  marrying 
a  female  member.  (C)  Persons  bom  in 
the  open  sea,  (I)  of  parents  members 
of  some  state,  (a)  legitimate,  (b) 
illegitimate;  (2)  of  parents  not  mem- 
bers of  any  state,  (a)  l^itimate, .  (b) 
illegitimate;  (3)  of  no  known  parents — 
foundlings.  In  1,  2  or  3  (1)  on  ship 
flying  the  flag  of  parent  state,  (2)  on 
ship  of  a  foreign  state,  (3)  on  ship  of  no 
state.  (D)  Persons  bom  in  jurisdiction 
of  no  state,  (1)  of  parents  members  of 
some  state,  (a)  legitimate,  (b)  illegiti- 
mate. (2)  of  parents  members  of  no 
state,  (a)  legitimate,  (b)  illegitimate. 
(E)  Persons  bom  in  the  maritime 
belt  may  be  considered  as  being  bom 
within  the  jurisdiction  of  the  lit- 
toral state,  but  the'  following  varia- 
tions will  occur;  (1)  of  parents  mem- 
bers of  littoral  state  on  a  foreign  ship; 
(2)  of  parents  members  of  a  foreign 
state  on  ship  of  the  littoral  state,  (3) 
of  parents  members  of  no  state  on 
foreign  or  littoral  ship.  Persons  bom 
out  of  the  state  in  armies,  houses  of 
ministers  in  foreign  states,  are  reputed 
to  be  bom  in  the  country;  Vattel, 
(1758)  Chitty's  Trans.  Book  I.  }217. 
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persons  going  from  one  cxwnmunity  to  another  and  seeking  member- 
ship in  a  new  community.  The  contiguity  tie  will  probably  prevail 
in  time  and  the  principal  obstacle  is  the  ignorance  and  prejudice  of  the 
people  themselves,  which  can  only  be  removed  by  time  and  edu- 
cation.^® There  is  probably  no  such  thing  in  the  world  today  as  a 
pure  race,  and  the  mixed  races  seem  to  progress  most  in  civilization 
when  the  surrounding  circumstances  of  nature  are  favorable.  The 
people  of  the  world  will  probably  learn  in  time  that  racial  differences 
are  of  little  importance  and  combine  in  states  of  fixed  territorial 
extent. 

The  sentiment  of  nationality  is  a  great  cause  of  international 
friction  at  the  present  time.  There  is  strong  reason  to  believe  that 
the  abandonment  of  the  idea  of  national  government  and  the  organ- 
ization of  the  various  communities  of  individuals  on  the  basis  of 
contiguity  will  be  more  conducive  to  international  peace.  The 
hardest  lesson  in  government  for  the  individual. man  to  learn  is  to 
submit  his  particular  prejudice  or  status  to  some  restraint  for  the 
benefit  of  the  commimity  as  a  whole.  It  took  centuries  for  the  men 
of  western  Europe  to  learn  the  immateriality  of  religious  distinctions, 
and  there  are  many  otherwise  estimable  people  in  the  world  today 
who  still  live  in  this  respect  in  the  religious  atmosphere  of  the  fifteenth 
century.  Several  more  centuries  were  required  for  the  lower  and 
middle  classes  to  acquire  strength  to  assert  themselves  in  the  affairs 
of  state  and  establish  a  popular  government.  Democracy  has  now 
extended  over  a  pretty  large  part  of  civilized  Eiu'ope,  and  seems 
likely  to  spread  as  fast  as  the  people  of  the  various  states  are  able  to 
exercise  its  functions.  The  spirit  of  nationality  still  remains  to  curse 
the  world  with  its  differences  and  prejudices.  We  are  probably  now 
faced  with  a  long  period  of  warfare  which  will  finally  result  in  the 
abolishing  of  this  feeling  and  a  consequent  step  forward  in  the  progress 
of  the  hvunan  race.*"* 

Changes  in  Membership. 


Preliminary. 


§432.     Changes  of  membership  from  one  state  to  another  will 
occur  (A)  by  act  of  the  individual,  (B)  by  change  in  the  international 

"  Hall,  Int.  I-aw,  6  ed.  (1909)  120n^  one  distinctly  retrogrt^ssive  idea,"  etc., 

says:   "The  principle  of  nationality  is  without,  however,  sustaining  his  asser- 

at  any  rate  associated  with  a  good  deal  tions  by  any  reasoning, 
of  crude  thought;  it  includes  more  than  ^^*  See  §44,  ante. 
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status  of  the  whole  or  a  part  of  the  state  of  which  he  is  a  member  J* 
Since  the  question  of  membership  is  determined  by  the  municipal 
law  of  each  state,  it  follows  that  the  question  of  change  is  also  so 
determined.  We  have,  therefore,  individual  change  and  changes 
forced  upon  an  individual  by  a  change  in  international  facts. 

Individual  Changes  in  Membership. 

§453.  An  individual  change  occurs  when  a  member  leaves  the 
jurisdiction  of  one  state  and  goes  into  the  jurisdiction  of  another 
and  becomes  a  member  of  that  other  state.  Such  a  change  takes 
place  without  any  effect  upon  the  super-imposed  international  facts 
and  involves  the  consent  of  the  state  of  the  new  membership,  and 
the  consent  of  the  state  of  the  old  membership.  Difficulties  will 
arise  by  reason  of  conflicting  provisions  of  the  municipal  law  which 
sometimes  make  it  difficult  to  determine  as  between  two  states,  con- 
tending over  the  membership  of  a  particular  individual,  whether  a 
change  has  acttially  taken  place.  The  question  will  arise  in  two 
ways:  (A)  whether  a  state  will  extend  its  protection  to  one  of  its 
members  who  has  gone  into  another  state  depending  on  whether  he 
has  or  has  not  become  a  member  of  that  other  state;  (B)  whether  a 
member  who  has  gone  into  another  state  and  return^  to  his  former 
state  will  be  protected  by  the  state  to  which  he  went  on  the  occasion 
of  his  return  journey,  depending  on  whether  he  lost  membership  in 
the  old  state  and  became  a  member  in  the  new.  The  question  of 
change  is  entirely  one  of  municipal  law,  and  so  far  as  international 
law  is  concerned  is  a  question  of  fact,  as  is  also  the  question  of 
whether  a  member  can  change  his  membership  with  or  without  the 
consent  of  his  own  state. 

A  state  has  an  interest  in  its  individual  members,  an  interest 
which  the  member  cannot  divest  by  his  own  act  because  it  rests 
upon  him  by  a  superior  power.  Therefore  the  consent  of  the  state, 
express  or  implied,  must  be  obtained  to  any  change  in  membership, 
and  no  state  can  acquire  an  interest  in  the  member  of  another  state 
to  the  exclusion  of  the  interest  of  the  former  state  without  the  consent 
of  that  state.  It  is  not  a  question,  as  has  been  supposed  by  some,  of 
the  capacity  of  an  individual  to  acquire  new  membership"  but  of 
whether  the  independent  state  will  give  him  permission  to  make 
the  change. 

"  See  |61,  ante,  on  changes  in  state         "  Twiss,  L.  of  Nations,  Peace,  2  ed 
life  (1884)  275. 
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Expatriation  is  to  be  distinguished  from  freedom  of  individtial 
movement  between  different  state  jtirisdictions  because  freedom  of 
ingress  and  egress  may  be  permitted  without  allowing  a  change  in 
membership.  The  diflSculty  here  is  that  a  member  of  a  state  may 
emigrate  to  another  state,  change  his  membership  according  to  the 
laws  of  that  state,  and  then,  when  he  returns,  be  treated  by  his  former 
state  as  its  member."  This  raises  a  question  of  conflict  of  laws  and 
jurisdiction  between  these  respective  states.  It  is  clear  that  the  state 
of  origin  has  the  first  claim,  and  if  the  change  is  not  a  change  in 
accordance  with  its  laws,  then  the  new  state  must  take  the  individual 
with  his  former  membership  and  cannot  complain  if  his  former  state 
revives  the  claim  on  his  return.^*  We  have  therefore  an  increased 
number  of  cases  of  changes  of  membership  by  reason  of  movements 
of  people  which  take  place  without  disturbing  the  superimposed 
political  structure.  In  ancient  and  medieval  times  such  freedom  of 
individual  movement  was  unknown  and  a  people  had  to  take  with 
them  their  political  fabric  and  displace  that  of  the  people  where 


w  4  Moore,  Dig.  of  Int.  L.,  (1906) 
67-109. 

"See  Walker,  Man.  Int.  L.,  (1895) 
41,  42,  for  a  sketch  of  the  fluctuations 
of  opinion  and  practice  in  the  United 
States  of  America  as  to  the  status  of 
naturalized  aliens  upon  their  return  to 
the  old  country.  It  appears  that  the 
United  States  sometimes  denied  and 
sometimes  extended  protection.  Fin- 
ally Congress,  by  act  of  July  27,  1868, 
R.  S.  1999,  2000,  declared  the  right  of 
expatriation  to  be  an  inherent  right  and 
enacted  that  all  naturalized  citizens  of 
the  United  States  should,  while  in 
foreign  countries,  receive  the  same 
protection  that  is  accorded  native  bom 
citizens  under  like  circumstances.  The 
United  States,  however,  is  clearly  with- 
out the  power  to  say  whether  the 
member  of  another  state  can  expatriate 
himself  or  not,  and  the  fact  that  he  has 
come  into  the  jurisdiction  of  the  United 
States  and  gone  through  a  certain 
formula  prescribed  by  United  States 
laws  cannot  release  the  claim  of  the 
state  of  origin  upon  him  when  he 
returns.    The  question  as  to  change  of 


membership  was  raised  in  the  case  of 
Martin  Koszta,  a  Hungarian  who  had 
removed  to  the  United  States  of  Amer- 
ica and  returned  to  Turkey.  He  was 
arrested  by  the  Austrian  consul  under 
the  capitulation,  and  forcibly  freed  by 
United  States  of  America.  Walker, 
Man.  Int.  L.,  (1895)  67,  says  he  still 
was  an  Austrian  citizen  and  not  a 
member  of  the  United  States  of 
America  and  that  the  action  of  the 
United  States  Government  in  demand- 
ing his.  return  was  unwarranted  and 
dictated  by  too  great  sympathy  for 
Hungarian  rebels  which  outran  their 
regard  for  law  and  the  independence  of 
nations.  For  discussion  see  1  Halleck, 
Int.  L.,  4  ed.  (1908)  117;  Hall,  Int. 
Law,  6  ed.  (1909)  238;  1  Oppenheim, 
Int.  L..  2  ed.  (1912)  388n>;  Wilson  & 
Tucker,  Int.  L.,  (1901)  128;  Wilson, 
Int.  L.,  (1910)  et  seq.  Great  Britain 
for  a  long  while  refused  her  subjects  the 
right  of  expatriation,  but  that  freedom 
is  now  given  by  municipal  law,  and  a 
similar  provision  exists  in  France; 
Walker,  Man.  Int.  L.,  (1895)  43n»; 
Walker,  Science,  Int.  L.,  (1893)  210. 
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they  went,  which  meant  a  war  of  extermination.  The  increased 
amotmt  of  freedom  in  such  movements  and  ease  in  changing  member- 
ship is  a  potent  cause  in  decreasing  the  occasions  for  friction  between 
independent  states  and  thus  diminishing  the  causes  of  war.^* 

International  Change  in  Membership. 

§434.  When  a  change  in  international  life  affects  the  status  of  a 
state  in  the  international  world,  there  are  several  cases  to  be  dis- 
tinguished :  (A)  the  merger  of  one  state  in  another ;  here  the  members 
of  the  merging  state  are  affected  in  their  membership  in  that  state 
by  the  international  change  and  they  must  become  members  of  the 
state  into  which  the  merger  takes  place  or  of  some  other  state, 
because  the  state  of  which  they  were  formerly  members  has  dis- 
appeared in  fact.  (B)  The  origin  of  a  new  state,  which  will  occur 
either  (a)  by  destroying  the  old  state,  (b)  without  destrojdng  the  old 
state.*  In  this  case  the  persons  residing  or  being  within  the  juris* 
diction  of  the  new  state  are  affected  in  their  membership  in  the  old 
state,  and  will  be  faced  with  the  question  of  which  state  they  are 
members.  This  will  occur  where  the  old  state  is  not  destroyed. 
Where,  however,  the  new  state  destroys  the  old  state,  the  case  is 
exactly  the  same  as  that  of  a  merger  above  referred  to.  (C)  Where 
a  state  cedes  territory  from  one  state  to  another;  in  this  case  the 
persons  residing  on  the  ceded  territory  are  by  the  international 
change  in  fact  affected  in  their  membership  and  must  become  mem- 
bers either  of  the  ceding  state,  the  state  to  which  the  cession  takes 
place,  or  a  third  state.  The  former  practice  was  to  pay  no  attention 
to  the  wishes  of  the  inhabitants  or  their  convenience,  and  they  were 
forcibly  united  in  membership  to  the  state  to  which  the  territory 
was  ceded.* 


^*  Member  states  of  the  United  States 
of  iWnerica  have  among  themselves 
solved  this  problem  so  that  a  citizen 
of  one  of  these  states  may  change  his 
membership  by  mere  change  of  resi- 
dence, as  easily  almost  as  he  changes 
his  coat.  The  application  of  this  prin- 
ciple throughout  the  world,  and  the 
elimination  of  the  barrier  of  diversity  of 
language  would  proably  remove  many 
causes  of  international  friction  and  thus 
reduce  the  probability  of  war.  See 
{435,  n.  3,  post,  for  provisions  of  the 


United  States  Federal  Constitution  of 
1787. 

*  See  Mcllvaine  v.  Coxe*s  Lessee,  2 
Cr.  280  (1804),  s.  c.  4  Cr.  309  (1808). 
Texas  on  declaring  her  independence 
adopted  a  constitution  containing  a 
clau^  providing  that  "All  white  per- 
sons residing  in  Texas  on  the  day  of 
declaration  of  independence  should  be 
considered  citizens  of  the  republic." 
See  League  v.  DeYoung,  et  al,  11 
Howard,  185  at  200  (1850). 

*See  §§243,  254,  ante. 
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§435 


Preliminary. 


§435.  The  position  of  the  alien  in  the  jurisdiction  has  been  much 
discussed  and  several  topics  will  require  our  attention:*  (A)  the  alien 
and  interests  involved,  (B)  the  nature  of  the  state's  jiuisdiction  over 
the  alien,  (C)  the  manner  in  which  the  alien  may  be  affected  while 
in  the  state.  These  headings  will  be  discussed  in  the  order  named. 
A  number  of  minor  distinctions  may  be  taken  which  will  be  referred 
to  from  time  to  time  in  the  discussion,  and  therefore  are  noticed 
together  here  as  they  are  not  any  of  them  of  sufficient  importance  to 
be  separately  discussed.  The  entry  of  the  alien  may  be  voluntary 
or  involuntary,  and  in  the  latter  case  it  may  be  supposed  that  he  will 
receive  greater  consideration  as  he  is  in  the  state  entirely  against 
his  will."* 

He  may  merely  pass  through  the  state,  be  a  transient  visitor,  or  he 
may  remain  and  become  permanently  incorporated  in  the  country.' 


'As  between  member  states  of  the 
United  States  of  America  all  question 
is  obviated  by  Art.  IV.  Sec.  2,  of  the 
Constitution  of  1787,  which  provides: 
"The  Citizens  of  each  State  shall  be 
entitled  to  all  Privileges  and  Immuni- 
ties of  Citizens  in  the  several  states.** 

*  He  may  be  cast  upon  the  shore  as  a 
shipwrecked  sailor,  he  may  be  brought 
in  as  a  prisoner  under  some  form  of 
duress  or  he  may  be  a  child  of  tender 
years  and  brought  in  by  an  adult  with- 
out consent  or  knowledge  on  his  part. 
The  practice  in  early  times  was  to 
plunder  shipwrecked  sailors  and  take 
all  the  property  which  could  be  saved 
from  the  wreck.  A  large  number  of 
persons  lived  along  the  shores  of  mari- 
time states  and  made  a  good  living  by 
this  method  of  extortion.  In  modem 
times  states  have  been  able  by  muni- 
cipal law  to  prevent  such  marauding, 
and  it  has  been  the  concern  of  maritime 
states  to  see  to  it,  if  possible,  that  if 
any  of  their  members  should  be  so  cast 
upon  the  shores  of  any  independent 


state,  that  they  may  receive  the  pro- 
tection of  the  municipal  law.  See  2 
Ward,  Hist.,  (Dublin,  1795)  205  et  seq. 
So  also  an  alien  may  come  within  the 
jurisdiction  by  reason  of  an  interna- 
tional change  over  which  he  has  no 
control,  and  in  such  case  where  he 
obtains  the  privilege  of  adhering  to  the 
old  state,  and  exercises  it,  he  finds  him- 
self an  alien  in  a  foreign  country,  with- 
out changing  his  residence.  By  the 
naturalization  laws  of  the  United 
States  of  America,  an  alien  infant 
brought  in  by  its  parents  becomes  a 
citizen  in  certain  cases  on  reaching  .the 
age  of  twenty-one  years. 

*Grotius,    Belli,    ac.    Pacis    (1625), 
Whewell's  Trans.  II.  II.  XIV.  XV. 
Hall,    Int.    Law,    6    ed.    (1909)    277 
Hershey,  Int.  L.,  (1912)  252  et  seq. 

1  Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
443;  2  Phillimore^  Int.  L..  3  ed.  (1879- 
1888)  6;  Twiss,  L.  of  Nations,  Peace, 

2  ed.  (1884)  260;  Vattel,  (1758) 
Chitty*s  Trans.  Book  II.  c.  X. 
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Some  writers  dwell  on  this  distinction  as  being  of  importance,  con- 
sidering that  the  alien  permanent  resident  is  more  incorporated  in 
the  body  of  the  community  and  therefore  more  subject  to  its  juris- 
diction. He  may  come  merely  for  the  purpose  of  travel,  study  or 
amusement  or  for  purposes  of  business,  or  he  may  have  the  idea  of 
becoming  a  member  of  the  state  or  of  merely  gaining  what  he  can 
out  of  the  state  and  returning  as  soon  as  possible  to  his  own  country. 
He  may  also  come  upon  some  errand  of  propaganda,  religious, 
political  or  scientific,  with  the  desire  of  preaching  in  the  country  the 
doctrines  he  has  in  mind,  and  inculcating  them  in  the  members  of  the 
state,  perhaps  with  the  ulterior  intention  of  subverting  the  govern- 
ment and  destroying  the  body  politic.  He  may  on  that  errand  be 
merely  a  harmless  lunatic,  a  dangerous  agent  of  a  criminal  body,  or 
the  paid  agent  of  a  foreign  government  which  is  desirous  of  extending 
its  power  within  the  jurisdiction  of  the  state  in  question. 

There  are  a  number  of  different  circumstances  arising  out  of  the 
exercise  of  the  jurisdiction  of  the  state  as  to  an  alien  to  which  our 
attention  will  now  be  turned.  These  cases  will  be  considered  in  the 
light  of  the  principles  and  distinctions  we  have  just  referred  to, 
bearing  in  mind  that  the  alien  has  gradually,  under  the  influence  of 
the  factors  we  have  referred  to,  acquired  before  the  mimicipal  law 
a  position  equal  to  that  of  a  member  of  the  state,  and  that  the  prin- 
cipal grounds  of  complaint  by  a  state  of  the  treatment  of  its  members 
abroad  arise  out  of  some  real  or  supposed  discrimination  practiced 
against  them  or  against  treatment  in  states  of  a  less  advanced 
civilization. 

The  Alien  and  Interests  Involved. 

§436.  The  conduct  of  the  alien  will  revolve  around  and  be  gov- 
erned by  his  interests,  which  are  clearly  too  numerous  for  exhaustive 
examination  here.  These  interests,  however,  may  be  arranged  imder 
several  different  headings  which  with  reference  to  the  present  dis- 
cussion, are  as  follows:  (A)  The  interest  of  the  alien's  state  in  him 
and  in  his  interest;  an  interest  in  an  interest.  (B)  The  interest  of 
the  alien  in  objects  within  the  jurisdiction,  under  which  we  may 
distinguish  interests  brought  in  by  the  alien  and  those  acquired 
after  coming  in.  (C)  The  interest  of  the  state  in  the  safety,  pre- 
servation and  the  welfare  of  the  inhabitants. •     (D)  The  interest 

•Hall,  Int.  Law.  6  ed.  (1909)  274      heading   of   "Self   Preservation  of  a 
et  seq.,  discusses  the  position  of  an      State." 
alien  in  a  foreign  country  under  the 
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of  the  inhabitants  of  the  state  as  affected  by  the  act  of  the  alien. 
(E)  The  interest  of  the  alien  without  the  jurisdiction  in  objects 
within.  These  distinctions  will  be  referred  to  at  various  points  of 
the  discussion  which  we  think  are  material. 


The  Jurisdiction  op  the  State  Over  Aliens. 

§437.  The  nature  of  the  jurisdiction  which  a  state  exercises  over 
an  alien  has  occasioned  a  considerable  difference  of  opinion,  and 
several  theories  have  been  advanced  in  explanation  of  it.  It  has 
been  supposed  that  an  alien  brings  with  him,  to  a  certain  extent,  the 
personal  jurisdiction  of  his  own  state,  and  that  the  territorial  juris- 
diction is  qualified  thereby;  that  there  is  in  the  case  of  the  alien  a 
certain  want  of  territorial  jurisdiction.^  The  conflict  between  the 
personal  jurisdiction  of  the  alien's  state,  and  the  territorial  jtuis- 
diction  of  the  state  within  which  he  is,  has  already  been  noted^  and 
the  conclusion  reached  that  the  territorial  jurisdiction  prevails  over 
the  personal  jurisdiction  of  the  state  of  the  alien,  although  there  is  a 
strong  tendency  among  many  modem  writers  to  push  the  facts  of 
personal  jurisdiction  against  the  fact  of  territorial  jurisdiction  in  an 
entirely  admissible  way.  It  seems  clear,  however,  from  that  dis- 
cussion that  the  personal  jiuisdiction  must  disappear  in  the  presence 
of  the  territorial  jurisdiction,  and  that  the  controversy  is  founded  on 
a  failure  to  recognize  the  inevitable  conflict  in  fact  between  the  two 
jurisdictions,  in  which  conflict  the  weaker  must  give  way.  Some 
authors  admit  the  force  of  the  territorial  jurisdiction,  but  say  that 
in  certain  cases  the  territorial  jurisdiction  prevails,  and  in  others,  the 
personal,'  a  conception  which  results  in  a  Chinese  ptizzle  of  juris- 
diction which  is  as  fantastic  as  it  is  without  practical  value.  It 
evades  the  issue  raised  by  the  conflict  of  the  two  jiuisdictions,  and 
offers  no  logical  idea  to  explain  the  facts  of  the  case.  It  is  submitted 
that  the  true  conception  is  this:  the  territorial  jurisdiction  is  com. 
plete  and  potent  to  deal  with  the  alien  in  any  way,  as  he  is  entirely 


'See  Wilson  &  Tucker,  Int.  L., 
(1901)  130. 

•  See  §96  et  seq.,  ante,  on  territorial 
jurisdiction,  from  which  it  appears  that 
the  alien  is  completely  within  the  grasp 
of  the  state,  and  the  question  is  one  of 
restraint  on  the  exercise  of  that  power 
not  on  want  of  power  to  affect. 


•Oppenheim,  Int.  L.,  2  ed.  (1912) 
Vol.  1,  393,  says  that  although  the 
alien  is  on  the  territory  of  a  foreign 
state  and  under  the  territorial  jurisdic- 
tion except  in  cases  of  so  called  extra 
territoriality,  yet  he  is  under  the  per- 
sonal supremacy  of  his  own  state. 
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§i38 


Treaties  as  to  Aliens. 


within  its  grasp  and  power,^^  and  the  exercise  of  that  territorial 
jtirisdiction  with  respect  to  the  alien  is  restrained,  if  it  is  restrained 
at  all,  by  the  international  factors  of  conduct,  that  is  to  say,  the  power 
is  complete  but  limited  by  superimposed  external  factors,  and  not  a 
power  failing  at  certain  points  because  at  that  point  there  exists 
another  power. 

It  has  already  been  pointed  out  that  the  immunity  of  an  envoy 
rests  on  the  same  restraint  on  territorial  jurisdiction.  The  theory 
advance  has  therefore  the  merit  of  consistency  and  of  furnishing  a 
similar  explanation  of  two  separate  phenomena.  The  alien  we  are 
discussing  in  this  chapter  is  to  be  clearly  distinguished  from  the 
foreigner  who  comes  within  the  state  clothed  with  some  immunity 
or  acting  in  some  official  capacity  on  behalf  of  another  state.  Such 
an  individual  occupies  a  different  status  from  that  of  the  more  ordi- 
nary alien  and  has  been  separately  referred  to  at  other  parts  of  the 
discussion. 

Treaties  as  to  Aliens. 

§438.  The  position  of  the  alien  in  the  state  is,  in  many  instances, 
regulated  in  whole  or  in  part  by  treaty."  When  such  a  treaty  exists, 
its  provisions  will  generally  prevail  against  any  rule  of  international 
law  or  any  particular  practice  of  the  state  in  question  to  the  con- 
trary, so  long  as  the  state  observes  the  provisions  of  the  treaty.  It. 
seems  as  if  what  may  be  termed  the  freedom  and  immunity  of  the 
alien  in  the  jurisdiction  has  been  a  matter  of  slow  historical  growth, 
aided  very  largely  by  the  negotiation  of  numerous  treaties  conferring 
special  privileges.  These  privileges  were  found  so  advantageous  to 
trade  and  commerce  and  of  such  mutual  benefit  to  all  parties,  that 
other  treaties  were  negotiated  and  the  corresponding  freedom  of  the 
alien  extended  in  other  states.  These  treaties  also  may  be  regarded 
as  the  expressions  of  the  rising  power  and  influence  of  commerce, 
industry  and  the  interchange  of  international  ideas  and  travel.  The 
proper  discussion  of  this  branch  of  the  subject  is  to  be  referred  to  the 
chapter  on  treaties." 


"Oppenheim,  Int.  L.,  2  ed.  (1912) 
VoL  1,  19,  correctly  apprehends  this 
principle,  but  does  not  cany  it  to  its 
logical  conclusion. 

u ' '  Schooling  Rights  under  our  Treaty 
with  Japan,*'  Simeon  £.  Baldwin,  7 
Col.  Law  Rev.  85;  Hershey,  Int.  L., 
(1912)  165  et  seq.  "The  Real  Ques- 
tions Under  the  Japanese  Treaty  and 


the  San  Francisco  School  Board  Reso- 
lution," Elihu  Root;  1  Amer.  J.  Int. 
Law,  273.  "  The  Prerogative  Right  of 
Revoking  Treaty  Privileges  to  Alien 
Subjects,"  (1909)  Thomas  Hodgins. 
See  4  Amer.  J.  Int.  Law,  770. 

"See  Chap.   7,  ante,  on  Treaties. 
See  §342,  ante,  on  history  of  treaties. 
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•  

Manner  in  which  Alien  may  be  Affected. 


Preliminary. 


§439.  The  alien  within  the  state  may  be  affected  or  an  interest  of 
his  may  be  damaged  in  any  one  of  several  ways,  to  which  it  is  desirable 
to  briefly  refer  by  way  of  introduction,  before  proceeding  with  a 
discussion  of  the  specific  cases  which  will  occur.  The  alien  within 
the  state  may  be  affected  by  the  political  power  of  the  state  or  a 
third  state  or  of  an  individual  within  the  state,  being  a  member  of 
the  state  or  a  third  state. 

Act  of  the  State  Affecting  an  Alien. 

§440.  An  alien  may  be  affected  by  the  power  of  the  state  through 
action  of  some  government  organ  which  may  be  considered  imder  the 
familiar  divisions  of  executive,*'  judicial  or  legislative.  The  act  of 
the  organ  will  be  an  act  of  the  state  in  each  case,  an  exercise  of  the 
territorial  state  jurisdiction  and  power  over  the  alien.  It  is  only 
necessary  in  this  part  of  the  discussion  to  briefly  notice  these  par- 
ticular methods  of  affecting  the  alien.  The  judiciary  will  frequently, 
in  the  course  of  the  discharge  of  official  functions,  render  decisions 
affecting  an  alien.  The  decisions  of  these  officers  are  in  accordance 
with  the  municipal  law,  as  to  which  they  ordinarily  have  no  dis- 
cretion, consequently  in  such  case  the  decree  of  the  judge  is  con- 
sidered as  a  subordinate  act  of  an  officer  of  the  state,  which  it  is  the 
duty  of  the  executive  and  legislatiu'e,  if  necessary,  to  correct.  Where 
the  judicial  remedy  afforded  the  alien  is  the  same  as  that  to  which 
the  citizen  is  entitled,  there  does  not  ordinarily  seem  to  be  any  reason 
for  the  alien  to  complain  even  though  the  decision  of  the  court  is 
against  him.**  The  legislature  may  act  by  a  statute  affecting  an 
alien  in  a  manner  contrary  to  the  international  obligation  resting 
on  the  state.*^ 


"  1839 — Chinese  Government  seized 
opium  of  certain  British  merchants  at 
Canton.  Reprisal  was  taken  by  Great 
Britain,  and  upon  refusal  by  China  to 
make  reparation  war  followed.  For  dis- 
cussion of  case  see  1  Phillimore,  Int. 
L.,  3  ed.  (1879-1888)  68,  69.  See 
§459n»,  post. 

"Hall,  Int.  Law,  6  ed.  (1909)  215; 
Martens,  G.,  Law  of  Nations,  (1788) 
Cobbetfs  Trans.   III.   III.    19.     See 


§452,  post,  on  aliens  and  remedial  law. 
"  It  is  difficult  to  understand  what 
Oppenheim,  Int.  L.,  2  ed.  (1912)  Vol.  1. 
216,  means  by  internationally  injurious 
attitude  of  Parliament.  He  cites  no 
instance.  This  seems  to  be  going  very 
far  afield  because  the  attitude  of  a 
parliament  or  legislative  body  may 
change  overnight  and  may  be  entirely 
at  variance  with  the  actual  legislation 
finally  adopted. 
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§H41»  442,  443,  444 


Burdens  of  Government. 

Acts  op  Individuals. 


§441.  The  alien  may  have  an  interest  damaged  by  the  act  of  a 
private  individual,  which  individual  may  be  a  member  of  the  state, 
of  his  own  state,  or  of  a  third  state.  In  such  case  he  would  only 
have  redress  against  the  individual  in  his  own  state,  even  the  most 
advanced,  and  he  cannot  expect  anything  more  in  any  other  state. 
Ordinarily,  therefore,  the  question  of  the  eflfect  of  the  acts  of  individu- 
als may  be  left  to  the  remedy  afforded  by  courts  of  justice.* 

Alien  Acquiring  State  Membership. 

§442.  It  sufficiently  appears  from  the  foregoing  discussion  that 
the  admission  of  the  alien  to  membership  in  the  state  is  entirely  a 
matter  of  municipal  law,  and  that  there  are  no  international  factors 
of  conduct  compelling  any  state  to  admit  aliens  to  membership.' 

Alien  Acquiring  Membership  in  Learned  Profession. 

§443.  Membership  in  learned  professions  is  entirely  a  matter  of 
discretion  by  the  municipal  law,  as,  for  instance,  the  law,  clergy, 
medicine,  etc.  No  case  has  arisen  where  any  state  has  done  anything 
else  except  protest  because  of  the  exclusion  of  its  members  from  any 
such  professions.  It  is  undoubtedly  true,  however,  that  the  increase 
of  international  communications  has  tended  to  open  the  doors  of 
such  professions  to  aliens.' 

Burdens  of  Govemment  on  an  Alien. 


Preliminary. 


§444.    There  is  no  doubt,  either  in  theory  or  practice,  that  the 
alien  in  the  jurisdiction  is  subject  to  all  the  power  of  the  govemment 


*  A  distinction  has  been  drawn  as  to 
the  responsibility  of  a  state  for  acts  of 
its  members,  and  it  has  been  said  that 
in  some  cases  the  responsibility  is 
original,  and  in  others*  vicarious.  The 
distinction,  however,  is  of  doubtful 
value  and  little  practical  use;  1  Oppen- 
heim.  Int.  L.,  2  ed.  (1912)  221.  See 
Hershey,  Int.  L.,  (1912)  164,  165;  6 
Moore,  Dig.  of  Int.  L.,  (1906)  1026.  See 
ill7,  ante,  on  responsibility  of  states. 


*  See  §430  et  seq.,  ante. 

»  See  2  Moore,  Dig.  of  Int.  L.,  (1906) 
181-184;  1  Oppenheim,  Int.  L.,  2  ed. 
(1912)  398.  An  alien  cannot  be  a 
member  of  the  London  Stock  Exchange; 
1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
398n'.  This,  however,  is  a  case  of  the 
regulation  of  a  local  body  within  the 
state. 
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iH45,446 


and  is  bound  to  contribute  to  the  burden  of  carrying  it  on  in  the  same 
manner  as  members  of  the  state.  Under  this  heading  we  have 
taxation,  custom  laws,  eminent  domain,  police  power  and  compulsory 
military  service. 

Taxation  op  an  Alien. 

§445.  An  alien  is  liable  equally  with  the  member  of  a  state  for 
taxation,  custom  dues,  etc.,  and  no  contention  to  the  contrary 
appears  to  have  been  made  in  recent  times.  It  seems  clear  that  if 
he  goes  to  a  state,  lives  therein  and  reaps  the  benefit  of  that  state 
political  organization,  he  should  be  called  on  to  pay  the  same  share 
of  the  expense  of  running  that  organization  as  other  persons  who 
iare  within  the  state.^ 


Eminent  Domain  and  Police  Power  as  to  Aliens. 

§446.  The  exercise  of  eminent  domain  and  of  police  power  extends 
to  all  persons  within  the  territorial  jurisdiction  of  the  state.  These 
powers  are  exercised  for  the  public  good,  and,  particularly  in  states 
with  constitutional  limitations,  are  subject  to  restrictions  fully  pro- 
tecting aliens  as  well  as  members.  In  some  instances,  damages  to 
aliens  caused  by  exercise  of  the  police  power  have  been  paid,'  but 
there  seems  to  be  no  reason  why  an  alien  should  have  any  more 
favorable  treatment  in  this  respect  than  a  member  of  the  state. 
There  is  room  to  distinguish  in  this  respect  as  to  vessels,  as  they  only 
come  for  a  time  into  territorial  waters,  which  entry  never  entirely 


« Vattd,  (1758)  Chitty's  Trans.  Book 
II.  {106,  says  he  is  exempt  from  paying 
those  taxes  destined  for  the  support  of 
the  rights  of  the  nation,  but  will  pay 
duties  on  provisions  and  merchandise, 
that  is,  everything  which  has  only  a 
relation  to  his  residence  in  the  country 
or  the  affairs  which  brought  him  there. 
Martens,  G.,  Law  of  Nations,  (1788) 
Cobbett*s  Trans.  III.  III.  16n,  says 
that  in  some  parts  of  Germany  there 
was  formerly  a  custom  of  not  making 
foreigners  pay  taxes  for  their  real 
estate.  As  to  taxation,  see  2  Moore, 
Dig.  of  Int.  L.,  (1906)  55-64.  As  to 
custom  duties,  see  2  Moore,  Dig.  of 
Int.  L.,  (1906)  66-76. 

•  1906,  Jan.  12 — Certain  houses  in 
the  Molambo  ward  of  the  City  of 


Panama  were  fumigated  for  sanitary 
purposes  by  order  of  the  Isthmian 
Canal  Commission,  a  subordinate  body 
of  the  Government  of  the  United  States 
of  America.  These  proceedings  occa- 
sioned a  fire  which  damaged  certain 
members  of  the  City  of  Panama.  By 
treaty  of  Nov.  11, 1903,  Art.  6,  between 
the  United  States  of  America  and  Pan- 
ama, a  provision  was  made  for  a  joint 
commission,  and  in  pursuance  of  this 
report  and  certain  other  documents,  the 
United  States  Congress  appropriated  a 
stmi  of  money  to  be  paid  to  the  Govern- 
ment of  Panama  for  the  use  of  the 
claimants.  Senate  Report  1019.  64th 
Congress  of  the  United  States,  2nd 
session. 
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Compulsory  Military  Service. 


divests  the  jurisdiction  of  the  home  state.**  Where  there  is  a  case  of 
real  property  in  the  jurisdiction,  the  alien  necessarily  buys  it  subject 
to  the  liability  of  the  exercise  of  the  police  power  and  eminent  domain 
from  which  he  cannot  escape  except  by  the  impossible  task  of  moving 
the  property  out  of  the  jurisdiction.* 

Compulsory  Military  Service  of  Aliens. 

§447.  Most  modem  conmiercial  treaties  except  the  members  of 
the  contracting  states  from  service  in  the  army,  navy,  militia  or 
national  guard.  The  real  question,  apart  from  treaty,  is  whether  the 
power  of  the  state  to  compel  the  military  service  of  aliens  is  restrained 
by  the  international  factors  of  conduct.'  The  writers  have  dis- 
cussed the  question  with  the  usual  difference  of  opinion.*  The 
following  considerations  seem  to  be  in  point:  if  the  alien  is  settled 
in  the  country  and  enjoys  the  benefit  of  the  government  and  such 
resulting  peace  and  order  as  obtains  in  any  particular  case,  there  is 
strong  gtbund  for  regarding  him  as  subject  to  such  military  service 
as  may  be  necessary  to  maintain  that  order  and  to  sustain  the  struc- 
ture and  safety  of  the  government.  In  short,  he  may  be  compelled 
to  do  police  duty.  When,  however,  the  military  action  is  in  favor 
of  some  national  object  or  political  view,  or  particularly  when  the 
state  of  which  the  alien  is  a  member  is  involved,  there  is  just  as  strong 
ground  for  supposing  that  the  alien  may  not  be  compelled  to  serve 
as  he  did  not  go  into  the  state  for  the  purpose  of  sustaining  any  such 
action,  which  in  theory  is  not  necessary  to  the  maintenance  of  the 
structure  and  safety  of  the  government.  While  this  distinction  is 
entirely  valid  in  theory,  the  great  difficulty  is  in  drawing  the  dis- 
tinction in  fact.  Who  is  to  say,  or  when  can  it  be  said  that  in  any 
such  state  military  action  ceases  to  become  one  of  mere  defense  and 
preservation  of  the  structure  of  the  government  and  becomes  a 
political  or  national  action?' 


••  See  {312  et  seq.,  ante,  on  jurisdic- 
tion in  the  maritime  belt. 

*  See  {886,  post,  on  so  called  right  of 
angary. 

'See  {105,  ante. 

•Hall,  Int.  Law.  6  ed.  (1909)  205  et 
seq.;  Walko-,  Man.  Int.  L.,  (1895)  46, 
47;  1  Westlake,  Int.  L.,  2  ed.  (1910 
218;  Vattel,  (1758)  Chitty's  Trans. 
Book  II.  {106. 

•  XJiis  question  was  raised   in  the 


United  States  of  America  during  the 
Civil  War  1861-1865.  March  3, 1863— 
Act  of  Congress  subjected  to  military 
service  foreigners  who  had  expressed 
their  intention  of  becoming  citizens. 
Great  Britain  admitted  that  a  foreign 
state  had  no  ground  to  complain,  but 
contended  that  persons  affected  ought 
to  be  allowed  a  reasonable  time  to 
withdraw  from  the  state  or  serve  in  the 
army.    The  President  by  proclamation 
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Alien  Ownership  of  Property  in  the  State. 


Preliminary. 


§448.  The  capacity  of  the  alien  to  acquire,  enjoy  and  transmit 
property  within  the  state  is  governed  by  the  municipal  law  and  the 
question  is  how  far  a  state  is  bound  by  international  factors  of  conduct 
to  abolish  any  distinction  as  to  aliens  in  this  respect.  We  have 
several  cases  to  consider — the  capacity  to  acquire  property,  the 
capacity  to  convey  it  by  deed,  inter  vivos,  or  transmit  it  under  the 
intestate  laws  or  by  will,  and  restrictions  as  to  the  alien  holding 
property.  We  must  also  distinguish  between  personal  property, 
real  property,  vessels,  patents  and  copyrights.*" 


Alien  Ownership  op  Movables  in  the  State.  • 

§449.  There  seems  to  have  been  no  restrictions  upon  the  acquiring, 
transacting  or  holding  of  personal  property,  but  there  was  a  tax  laid 
upon  the  property  of  the  alien  when  he  died,  and  a  tax  on  the  removal 
of  the  property  from  the  state."  These  have  almost  entirely  dis- 
appeared and  there  is  little  question  as  to  personal  property  today. 


allowed  all  such  sixty-five  days  in 
which  to  depart  the  country ;  Wilson  & 
Tucker,  Int.  L.,  (1901)  129.  Walker, 
Man.  Int.  L.,  (1895)  47,  says  British 
Government  in  1861  declined  to  pro- 
test against  the  compulsory  military 
service  of  (a)  any  British  subject 
naturalized  in  America  so  long  as  he 
remained  on  American  soil,  (b)  any 
British  subject  who,  although  not 
naturalized,  has  voted  in  an  election 
or  otherwise  exercised  the  exclusive 
privileges  of  American  citizens.  See 
4  Moore.  Dig.  of  Int.  L..  (1906)  56-67. 
Aliens  are  always  exempt  by  United 
States  of  America,  e.  g.,  in  the  Civil 
War,  4  Moore,  Dig.  of  Int.  L..  (1906) 
5 1-66,  and  the  War  of  German  Aggres- 
sion 1914-1918.  Great  Britain  does 
not  generally  claim  exemption  from 
compulsory  military  service  as  a  right 


but  by  a  conventional  agreement;    4 
Moore.  Dig.  of  Int.  L.,  (1906)  51-66. 

"*  The  heads  of  the  discussion  are  as 
follows: 

Preliminary §448 

Personal  property §449 

Real  property §450 

Vessels,  patents,  copyrights . . .  §45 1 
"  By  Jus  aUnnatHs  or  DroU  d'Au- 
baine  the  property  of  a  deceased  alien 
was  confiscated  to  the  use  of  the  state 
to  the  exclusion  of  his  heir.  By  Jus 
del  actHs  or  droit  de  ret  action  a  tax 
was  levied  on  the  removal  of  property 
from  one  state  to  another;  1  Halleck, 
Int.  L.,  4  ed.  (1908)  206.  Ttaite 
fjtaine,  Vattel,  (1758)  Chitty's  Trans. 
Book  II.  §113.  See  Martens,  G.,  Law 
of  Nations,  (1788)  Cobbett's  Trans. 
III.  III.  17,  18;  1  Oppenheim,  Int.  L., 
2  ed.  (1912)  398, 
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{450  Alien  Ownership  of  Property. 

Alien  Ownership  op  Immovables  in  the  State. 

§450.  Most  independent  states  have,  for  different  reasons,  at 
different  times,  imposed  restrictions  on  the  alien  ownership  and 
enjoyment  of  immovable  property.**  These  restrictions  are  gradu- 
ally disappearing  by  acts  of  the  various  states  and  by  treaty  provi^ 
sions,  but  many  still  remain  and  care  should  always  be  exercised  by  a 
foreigner  in  all  cases  of  land  titles.  The  self-interest  of  the  state  is 
of  vital  importance  as  ownership  of  the  land  may  have  a  strong 
bearing  on  the  welfare  and  prosperity  of  the  state,  and,  furthermore, 
such  ownership  is  not  so  necessary  to  international  commerce  as  land 
is  not  a  subject  of  commerce  and  foreign  merchants  can  carry  on  all 
necessary  business  on  leased  property  almost  as  well  as  they  can  on 
their  own  property.** 


"Vattel,  (1758)  Chitty's  Trans. 
Book  II.  §114. 

^  Note  on  Municipal  Law.  Great 
Britain:  By  SUtute  33  and  34  Vict. 
(1870)  C.  14,  S.  2,  alien  ownership  of 
real  and  personal  property  permissible. 
For  summary  of  the  provisions  of  the 
statute,  see  1  Halleck,  Int.  L.,  4  ed. 
(1908)  207;  4  Moore,  Dig.  of  Int.  L., 
(1906)  43.  For  references  to  former 
law,  see  Walker,  Science,  Int.  L.,  (1893) 
218.  United  States  of  America:  The 
law  of  the  member  states  governs,  the 
provisions  of  which  vary  in  different 
states.  The  provisions  of  a  treaty  made 
by  the  Federal  Government  prevail 
over  any  state  law.  In  territory  under 
jurisdiction  of  the  Federal  Government 
is  controlled  by  Act  of  Congress;  4 
Moore,  Dig.  of  Int.  L.,  (1906)  32-43. 
For  California  Alien  Land  Tenure  Law 
of  May  9,  1913,  see  8  American  J.  Int. 
L.,  Supp.  177.  For  Japanese  Law  re- 
lating to  foreign  ownership  of  land,  see 
5  American  J.  Int.  L.,  Supp.  175;  4 
Moore,  Dig.  of  Int.  L.,  (1906)  43. 
"The  Rights  of  Foreigners  to  Reside 
and  Hold  Land  in  China."  Louis 
Napier  Richards,  15  Har.  Law  Rev. 
191.  Mexico,  4  Moore,  Dig.  of  Int.  L., 
(1906)  44.  After  the  fall  of  the  Diaz 
Government  in  Mexico,   the  various 


rcvolutionalry  parties  adopted  and  pro  * 
posed  to  adopt  a  number  of  laws  relaf 
ing  to  immovables  which  were  seriously 
objected  to  by  various  foreign  states. 
At  the  present  time  (1919)  the  matter 
is  unsettled.  So  also  the  United  States 
of  America  has  objected  to  the  acquire- 
ment by  aliens  of  certain  lands  in 
Mexico.  The  United  States  Senate  on 
August  2,  1912,  adopted  a  resolution, 
called  the  Lodge  Resolution,  which 
reads  as  follows:  "Resolved,  that 
when  any  harbor  or  other  place  in  the 
American  continents  is  so  situated  that 
the  occupation  thereof  for  naval  or 
military  purposes  might  threaten  the 
communications  or  the  safety  of  the 
United  States,  the  Government  of  the 
United  States  could  not  see,  without 
grave  concern,  the  actual  or  potential 
possession  of  such  harbor  or  other  place 
by  any  Government,  not  American,  as 
to  give  that  Government  practical 
power  of  control  for  naval  or  military 
purposes."  See  report  of  the  Secretary 
of  State  which  the  President  of  the 
United  States  sent  to  the  Senate  on 
May  3,  1912,  and  Senate  Document 
696.  Persia,  4  Moore,  Dig.  of  Int.  L., 
(1906)  45.  Russia,  Ibid.  45.  Turkey. 
Ibid.  45  et  seq. 
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Alien  in  the*  Jurisdiction.  §§^51,  4il 

Alien  Ownership  of  Vessels — PAfENts. 

§451.  In  the  case  of  vessels,  a  different  rule  applies.  The  ownef 
of  the  vessel  must  be  registered,  and  in  most  states  the  rule  is  that 
he  must  be  a  member  of  the  community."  Sometimes  an  alien  is 
not  allowed  to  have  an  interest  in  a  vessel  flying  the  flag  of  its  state. 
This  rule  is  of  particular  importance  because  the  membership  of  a 
ship  is  an  essential  fact  in  applying  the  laws  of  neutrality"  and  of 
visit  and  search.^  In  some  states  an  alien  may  not  take  out  a 
patent.* 

Alien  and  Remedial  Law. 

§452.  The  sojourn  of  the  alien  in  the  jurisdiction  and  his  carrying 
on  business  is  of  small  benefit  unless  he  is  able  to  avail  himself  of 
the  remedial  mimicipal  law  to  the  same  extent  or  practically  to 
the  same  extent  as  a  member  of  the  state.  The  self-interest 
of  most  modem  states  impels  the  adoption  of  such  mimicipal  law  as 
will  afford  aUens  an  opportunity  to  secure  redress  for  damage  to  an 
interest.  There  is  no  reason  for  his  own  state  to  interfere  by  pro- 
ceeding in  the  international  world  imless  he  has  been  denied  appropri- 
ate redress  in  the  mimicipal  law.  It  is  usele^  for  his  state  to  proceed 
in  advance  of  the  adjudication  by  that  court  as  it  may  turn  out  in 
fact  in  favor  of  the  alien,  thus  rendering  state  action  unnecessary,  or 
the  facts  developed  in  that  proceeding  may  be  such  as  to  impel  the 
foreign  state  to  stay  its  hand.  Where  an  alien  is  damaged  in  an 
interest  by  an  individual  in  the  commimity,  he  usually  has  the  same 
remedy  against  that  individtial  that  all  other  individuals  have  by 
the  mimicipal  law  of  the  country  in  the  municipal  courts,  and  when 
such  remedy  is  open  to  him  and  he  may  pursue  it,  there  seems  to  be 
no  reason  to  consider  any  particular  circumstances  of  the  case  with 
respect  to  the  actual  damage  inflicted.  Even  if  he  fails  to  recover 
in  the  cause,  the  state  within  which  he  finds  himself  has  done  all 
that  it  can  do,  all  that  it  has  done  towards  its  own  members,  by 
giving  him  such  a  remedy. 

In  most  modem  states,  the  alien  may  sue  a  member  of  the  state,' 

"  An  alien  may  not  have  any  owner-  » In  most  modem  jurisdictions,  a^ 

ship  of  a  British  ship;    1  Oppenheim,  alien  who  brings  an  action  in  a  munic- 

Int.  L.,  2  ed.  (1912)  398.  ipal  court  is  bound,  if  required,  to  give 

"See  §1085,  post.  security  for  costs,  to  which  no  objec- 

*  See  §924,  post.  tion  seems  to  have  been  made.     In 

•  Alien  may  not  have  grant  of  United  some  states  in  the  United  States  of 
States  of  America  patent;  4  Moore,  .  America  there  is  a  further  provision 
Dig.  of  Int.  L.,  (1906)  25.  that   an  alien  may   proceed   informa 
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§452 


Alien  and  Remedial  Law. 


but  there  is  a  difference  of  practice**  among  the  states  in  taking  juris- 
diction of  a  suit  entirely  between  foreigners.  In  some  states  juris- 
diction is  entertained/  in  others  it  is  refused,'  and  in  some  instances  a 
special  tribunal  has  been  instituted  to  take  jurisdiction  over  questions 
in  which  foreigners  are  concerned.' 

Martial  law  is  instituted  within  a  community  by  the  political 
power  of  the  state  in  such  cases  as  that  state  finds  necessary  for  its 
protection  or  the  preservation  or  safety  of  the  inhabitants,  and 
involves  the  suspension  of  the  processes  of  the  civil  courts  and  the 
substitution  of  military  courts.  As  the  military  court  is  a  very  poor 
means  of  dispensing  justice,  and  is  frequently  an  instrument  of 
oppression,  individuals  strongly  object  to  being  subjected  to  its 
power.  It  seems,  however,  that  an  alien  has  no  ground  to  complain 
if  martial  law  is  proclaimed  in  the  country  and  he  is  subject  to  it. 
The  only  reason  upon  which  his  home  state  can  interfere  is  where  the 
action  is  irregular,  arbitrary  or  unnecessarily  harsh.  If,  for  instance, 
the  military  court  should  single  out  aliens  of  a  particular  nationality 
for  punishment  or  should  inflict,  say,  the  death  penalty  for  a  trivial 
offense,  there  wotdd  be  just  ground  for  feeling  that  the  alien  had 
not  been  properly  treated.  In  all  of  tlicse  cases,  however,  the  home 
state  merely  interferes  by  way  of  diplomatic  representations  and  no 
case  has  been  found  where  any  state  has  resorted  even  to  the  com- 
pulsion of  force  in  order  to  secure  a  release  from  the  sentence  of  a  * 
military  court.^ 


pauperis,  without  giving  such  security, 
and  in  some  cases  a  treaty  will  provide 
for  such  privilege. 

'♦Vattel,  (1758)  Chitty's  Trans. 
Book  II.  §102  note. 

^  Great  Britain,  German  States  and 
Holland  will  take  jurisdiction;  Twiss, 
L.  of  Nations,  Peace,  2  ed.  (1884)  268. 
In  the  United  States  of  America, 
federal  coiuls  will  not  take  jurisdiction. 
Montalet  v.  Murray,  4  Cr.  46  (1807). 
The  courts  of  the  member  states  will 
generally  take  such  jurisdiction. 

*  France,  Belgium,  Kingdom  of  Two 
Sicilies  will  not  take  jurisdiction  of 
suits  between  foreigners;  Twiss,  L.  of 
Nations,  Peace,  2  ed.  (1884)  269. 

•  As  at  Rome. 

^  Mr.   Rahming,  a  British  subject. 


was  arrested  in  New  York  during  the 
American  Civil  War  and  held  in  mili- 
tary custody  on  the  charge  of  having 
endeavored  to  persuade  the  owners  of  a 
vessel  to  import  cannon  into  Wilming- 
ton. A  writ  of  habeas  corpus  was 
granted  but  obedience  refused  by  the 
commanding  officer  in  charge.  The 
English  Government  remonstrated  but 
did  not  press  as  on  appeal  the  Supreme 
Court  of  the  United  States  decided  the 
writ  of  habeas  corpus  legal  and  issued 
an  attachment  against  the  officer  in 
question;  Hall,  Int.  Law,  6  ed.  (1909) 
274.  The  suspension  of  the  writ  of 
habeas  corpus  is  in  the  same  category. 
In  1861,  in  the  United  States  this  writ 
was  suspended  and  a  controversy  arose 
between  Great  Britain  and  the  United 
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Mob  Violence  Against  Aliens. 


HS3 


§453.  In  medieval  times  violence  was  usual  and  expected  and 
the  power  of  the  state  was  weak,  consequently  few  cases  arose  where 
any  independent  state  complained  of  violence  against  its  members 
in  a  foreign  state.  The  increase  in  peace  and  order,  strength  of  the 
central  government,  commerce,  civilization  and  additional  privileges 
and  care  taken  of  aliens  have  resulted  in  a  greater  demand  by  them 
for  protection  and  a  consequent  stronger  course  of  action  by  their 
own  governments.  We  find  therefore,  in  modem  times,  a  ntmiber 
of  instances  where  aliens  in  the  state  have  been  damaged  by  mob 
violence,  and  demand  has  been  made  by  the  alien's  own  state  for 
redress.  There  is  a  distinction  in  this  connection  between  (A)  tempo- 
rary mob  violence,  (B)  revolt  amounting  to  an  insurgency  or  belliger- 
ency, (C)  change  in  government  accompanied  by  disorder  and  damage 
during  the  change.  The  general  tendency  in  modem  times  seems 
to  be  to  recognize  and  enforce  the  obligation  of  a  state  to  protect 
aliens  from  the  violence  of  mobs.  There  is,  however,  a  difference  of 
opinion.'  Some  writers  contend  that  a  state  is  not  bound  to  accord 
greater  protection  to  foreigners  than  to  its  own  members,  and  that  a 
state  is  not  responsible  when  outbreak  is  the  result  of  vismajor.  It 
is  not,  however,  a  case  of  vismajor,  as  supposed  by  the  writers. 

As  may  be  expected,  therefore,  the  practice  is  not  uniform  and  no 
definite  statement  can  be  made  as  to  the  law.  A  few  instances  are 
collected  in  the  note.' 


States  over  the  imprisonment  of  British 
citizens  as  to  whom  a  ^Tit  of  habeas 
corpus  had  been  denied.  At  the  con- 
clusion of  the  war,  a  claim  commission 
was  appointed  which  awarded  damages 
in  many  cases  of  persons  arrested  by 
United  States  military  authorities;  2 
Moore,  Dig.  of  Int.  L.,  (1906)  195. 

■  Difference  of  opinion,  see  Hall,  Int. 
Law.  6  ed.  (1909)  219;  Hershey,  Int. 
L.,  (1912)  163-165:  6  Moore.  Dig.  of 
Int.  L..  (1906)  809  et  seq.;  1  Oppen- 
heim.  Int.  L..  2  ed.  (1912)  223.  "The 
Non-Liability  of  States  for  Damages 
Suffered  by  Foreigners  in  the  Course  of 
a  Riot,  an  Insurrection  or  a  Civil 
War,**  Harmodio  Arias;  7  Amer.  J. 
Int.  Law,  724  et  seq.  "The  Interna- 
tional   Responsibility    of    States    for 


Injuries  Sustained  by  Aliens  on  Account 
of  Mob  Violence,  Insurrections  and 
Civil  Wars,*'  Julius  Goebel,  Jr.;  8 
Amer.  J.  Int.  Law,  802  et  seq.  See 
Resolutions  of  the  Institute  of  Inter- 
national Law,  at  meeting  of  1900, 
Carnegie  Ed.,  159.  "International 
Responsibility  to  Corporate  Bodies  for 
Lives  Lost  by  Outlawry,"  John  W. 
Foster;  1  Amer.  J.  Int.  Law,  4  et  seq. 
•  1901 — Mob  in  Rio  Janeiro  sacked 
American  Baptist  Mission  Church. 
Damage  paid  without  question  by 
state  authorities.  1891,  October  16 — 
Sailors  of  U.  S.  S.  Baltimore  attacked 
while  on  leave  at  Valparaiso  during  a 
revolution.  Chile  paid  an  indemnity  of 
$75,000;  Wilson,  Int.  L.,  (1910)  150. 
This  question  is  complicated  in  the 
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Labor  Laws. 

Labor  Laws  Affecting  an  Alien. 


§4S4.  In  some  states  statutes  have  been  passed  regulating  the 
employment  of  labor  and  discriminating  as  between  aliens  and 
members  of  the  conmiunity  with  respect  to  employment  in  work 
within  the  state.  This  is  a  limitation  upon  the  liberty  of  contract. 
It  is  a  provision  that  the  alien  shall  not  have  the  same  freedom  of 
making  a  contract  for  his  labor  that  a  member  of  the  community 
has,  and  it  is  therefore  to  such  an  extent  placing  an  alien  in  a  different 
class  from  that  occupied  by  a  member  of  the  state.*® 


United  States  of  America  by  the  cir- 
cumstance that  the  preservation  of  law 
and  order  devolves,  under  the  United 
States  Constitution,  upon  the  several 
dependent  states  and  is  not  within  the 
purview  of  the  authority  of  the  Federal 
Government,  and  that  the  Federal 
Government  seems  to  have  no  method 
of  compelling  these  dependent  states  to 
fulfill  any  international  obligation,  if 
such  there  be  foimd  to  exist  in  any 
circumstance  of  this  kind.  In  the 
cases,  therefore,  which  have  arisen  in 
the  United  States,  where  aliens  have 
been  damaged  by  mobs,  the  Federal 
Government  has  frequently  appropri- 
ated money  by  way  of  compensation, 
taking  the  stand,  however,  that  this 
action  was  not  in  fulfillment  of  any 
international  obligation  but  merely  as 
a  matter  of  grace  and  comity.  1811 — 
Destruction  of  French  privateers  at 
Savannah,  Georgia.  State  of  Georgia 
offered  to  make  reparation  but  France 
pursued  claim  against  United  States  of 
America;  6  Moore,  Dig.  of  Int.  L., 
(1906)  809  et  seq.  1 85 1 — Spaniards  at 
Key  West  and  New  Orleans.  Act  of 
Congress  of  August  31,  1852;  6  Moore, 
Dig.  of  Int.  L.,  (1906)  811  et  seq. 
1885 — Chinese  in  Wyoming  Springs; 
6  Moore,  Dig.  of  Int.  L.,  (1906)  820  et 
seq.  1891 — Italians  lynched  at  New 
Orleans  and  elsewhere.  Act  of  Congress 
of  March  3,  1901,  providing  for  in- 
demnity; 6  Moore,  Dig.  of  Int.  L., 
(1906)  837.  See  Hershey,  Int.  L., 
(1912)    163-165 ;    Wilson.     Int.     L., 


(1910)  137  et  seq.  1909- Greeks, 
Austrians,  Hungarians  and  Turks 
damaged  by  riots  in  South  Omaha, 
Nebraska.  Act  of  Congress  of  August 
30,  1918,  see  Report  1497,  House  of 
Representatives,  64th  Congress  of 
United  States  of  America,  2nd  Session. 
1912,  July  4th— Riot  at  Cocoa  Grove, 
Panama  City.  American  citizens  dam- 
aged. Protocol  calling  for  determina- 
tion of  amotmt  of  damages.  See  10 
American  J.  Int.  L.,  Supp.  261.  See 
also  a  discussion  of  some  of  these  cases, 
as  a  violation  of  treaty  obligations  of 
the  United  States,  by  Dennis  P. 
Myers;  12  Amer.  J.  Int.  Law,  1 19-120. 
See  3  Moore,  Dig.  of  Int.  L.,  (1906) 
344-353;  6  Moore,  Dig.  of  Int.  L., 
( 1 906)  8 1 1-849.  Memorandum  record- 
ing damages  to  aliens  by  mob  violence 
and  indemnities  paid  by  United  States 
of  America,  Robert  Lansing,  18  Brief, 
136-145. 

*®  While  such  laws  have  been  passed 
in  the  United  States,  no  question  ap- 
pears to  have  been  presented  by  the 
claim  of  any  foreign  state.  See  2 
Moore,  Dig.  of  Int.  L.,  (1906)  25.  The 
law  of  Arizona  requires  employers  of 
five  hundred  or  more  workmen  to 
employ  at  least  eighty  per  cent  of 
American  citizens.  See  Trua.x  and  the 
Attorney-General  of  Arizona  v.  Raich, 
239  U.  S.  33  (1915);  10  Amer.  J.  Int. 
Law,  158.  See  Heim  v.  McCall,  239 
U.S.  175(1915);  10  Amer.  J.  Int.  Law, 
162. 
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Alien  Damaging  Interest  op  a  State  or  its  Member. 

§455.  The  alien  may  damage  the  interest  of  the  state  or  its  mem- 
bers, and  the  self-interest  of  the  state  will  accordingly  impel  it  to 
expel  him  or  prevent  his  entry,  if  such  damage  is  anticipated."  The 
groimd  of  action  here  is  not  alienage,  but  particular  conduct  of  the 
alien  himself.  Where  the  damage  is  to  an  individual  member  of  the 
state,  the  remedy  afforded  by  the  mimicipal  court  will  ordinarily  be 
adequate.  Other  circumstances  may  be  present  which  will  compel 
the  state  to  take  direct  action  against  the  alien  himself.  If,  for 
instance,  he  is  likely  to  become  a  public  charge,  is  diseased,  of  immoral 
character  or  incapable  of  harmonizing  sufficiently  with  the  social  and 
political  institutions  of  the  state,  self-interest  will  impel  his  exclusion 
or  expulsion.  The  mixture  of  a  large  foreign  element  in  the  native 
population  may,  merely  because  of  numbers,  introduce  a  disturbing 
and  damaging  element.  The  entry  of  aliens  of  a  particulai*  class 
may  be  denied  merely  on  the  groimd  of  number,  and  a  smaller 
number  of  that  class  permitted  to  enter.  This  may  occur  in  two 
ways;  a  large  influx  of  civilized  settlers  in  the  barbaric  population 
will  destroy  the  native  races  and  institutions  which  is  detrimental 
from  the  native's  point  of  view.  So  the  mixture  of  members  of  an 
inferior  race  of  civilization  with  a  civilized  state  will  produce  a  like 
disturbing  influence.  The  only  difference  is  that  a  powerful  civilized 
state  will  be  able  to  protect  itself  by  exclusion  or  expulsion,  whereas, 
the  barbarous  population  is  weak  and  helpless. 

So  also  the  alien  may  belong  to  some  secret  organization  holding 
views  disapproved  of  by  the  state,  and  the  spread  of  which  is  regarded 
as  damaging  to  the  government  or  social  institutions.  It  is  totally 
immaterial  whether  a  state  is  an  autocratic  or  a  democratic  govern- 
ment, whether  there  is  freedom  of  religious  worship  or  not,  a  civilized 
democratic  state  or  any  of  its  members  has  no  more  standing  to  force 
its  enlightened  ideas  on  the  less  advanced  state  than  a  backward 
state  has  to  spread  its  lower  grade  of  civilization  in  the  former  state. 
The  application  of  the  principle  depends  entirely  on  the  question  of 

"A  state  has  an  interest  in  its  own  improper,  and  no  alien  who  enters  the 

institutions,  methods  of  government,  country  and  is  so  prohibited  seems  to 

and  ideas  of  its  people,  and  may  there-  have    any    ground    of    complaint;     2 

fore  well  prohibit  the  circulation  of  any  Moore,   Dig.   of  Int.   L.,   (1906)    166, 

book  or  the  delivery  of  any  lecture  Vattel,  (1758)  Chitty's  Trans.  Book  II. 

within  its  jurisdiction  which  it  deems  §102. 
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{456  Religion  of  Alien. 

self-interest,  of  which  the  state  itself  is  the  sole  judge  and  as  to  which 
no  outside  power  is  competent  to  pass  judgment  J' 

Reugion  of  AN  Alien. 

§456.  The  case  of  the  Jews  is  the  principal  instance  of  the  exclusion 
or  expulsion  of  an  alien  on  the  ground  of  religion  in  the  modem  world. 
There  is  a  strong  prejudice  against  this  race  still  surviving  in  some 
modem  states,  a  prejudice  said  to  be  more  economic  than  religious. 
It  is  difficult  to  see  how  any  international  factors  of  conduct  can 
operate  to  restrain  such  action,  which  in  practice  has  frequently  been 
successfully  taken.  Any  discrimination  on  the  groimd  of  religion 
taken  in  any  state  is  a  matter  of  mimicipal  law,  as  to  which  no  other 
state  has  any  concern,  and  the  person  of  that  religious  denomination 
may  well  be  told  to  stay  at  home  and  not  stick  his  finger  between 
the  bark  and  the  tree." 


"  As  to  Russian  exclusion  of  mission- 
aries, see  4  Moore,  Dig.  of  Int.  L., 
(1906)  110.  As  to  Mormon  emigration 
to  United  States  from  Austria,  see  4 
Moore,  Dig.  of  Int.  L.,  (1906)  132-135. 
As  to  Jews  in  Russia,  see  4  Muore,  Dig. 
of  Int.  L.,  (1906)  111  et  seq.  George 
Kennan  expelled  from  Russia  1901. 
For  facts  and  text  of  Russian  law,  see 
Wilson,  Int.  L.,  (1910)  144.  The 
United  States  of  America  has  accord- 
ingly excluded  and  expelled  aliens  of 
immoral  character,  diseased  or  spread- 
ing notions  hostile  to  the  existing  insti- 
tutions of  the  state.  The  position  of 
this  country  is  peculiar  and  calls  for 
special  exercise  of  the  power  of  exclu- 
sion and  expulsion.  The  freedom  of 
opportunity  is  so  great  in  this  country 
that  the  common  people  of  other  states 
are  attracted  to  it  for  the  purpose  of 
reaping  rewards  of  their  industry  that 
they  cannot  obtain  in  their  own  coun- 
.try,  but  while  willing  to  reap  those 
rewards  they  are  in  many  cases  un- 
willing to  accept  the  principles  of 
government  there  prevailing,  and  fre- 
quently carry  with  them  to  the  United 
States  of  America  ideas  which  that 


state  is  very  well  justified  in  considering 
the  ground  of  exclusion  or  expulsion. 

"The  question  of  the  Jewish  dis- 
abilities presents  a  particular  in  which 
it  is  apprehended  the  American  people 
have  misunderstood  the  true  principles 
applicable  to  international  relations. 
If,  for  instance,  in  Russia,  the  Russian 
Government,  which  must  be  considered 
as  representing  the  Russian  people, 
imposes  disabilities  on  the  Jews,  that  is 
no  business  of  anybody  in  America. 
The  Russian  people  have  their  own 
jurisdiction,  their  own  exclusive  power, 
and  no  other  state  on  earth  is  compe- 
tent to  interpose,  dictate,  suggest  or 
advise,  directly  or  indirectly,  what  that 
Russian  Ggvemment  shall  do  on  its 
own  territory  to  its  own  people.  Now, 
if  the  Jew  leaves  Russia,  comes  to 
America,  and  is  naturalized,  and  then 
seeks  to  return  to  Russia,  the  diff  cult 
question  arises  as  to  whether  he  ha* 
become  so  invested  with  American 
citizenship  that  Russia  is  no  longer 
justified  in  refusing  his  admission  on 
the  ground  of  Jewish  faith.  The  mere 
fact  that  in  the  United  States  there  is 
complete  freedon;i  of  worship  and  there 
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§457 


Changes  in  Government  and  in  State  Life  as  Affecting  an 

Alien. 

§457.  We  have  already  pointed  out  that  the  state  is  a  living 
organism  which  ordinarily  sxirvives  most  of  the  events  of  interna- 
tional life,^  and  that  its  government  is  only  an  organ  for  international 
intercourse,  and  which  government  is  often  the  subject  of  frequent 
change.*  It  seems,  therefore,  as  if  there  was  in  theory  a  responsi- 
bility on  the  people  of  a  state  lo  maintain  a  permanent  and  suitable 
organization  for  intercourse  with  other  states,  and  that  since  such 
government  is  the  agent,  as  it  were,  of  the  people,  that  the  state  is 


are  no  disabilities  upon  the  Jews,  is  no 
reason  why  a  similar  state  of  affairs 
should  necessarily  exist  in  Russia.  The 
people  of  the  United  States  have  no 
standing  in  any  way  to  interpose  in 
Russia  to  remove  the  disabilities  of  the 
Jews,  and  the  visit  of  an  American 
citizen,  formerly  a  Russian  Jew,  to  the 
home  of  his  nativity  may  well  be 
regarded  as  an  indirect  and  unjustifi- 
able attempt  on  the  part  of  American 
citizens  to  interfere  in  the  internal 
affairs  of  Russia  by  causing  the  United 
States  Government  to  raise  the  ques- 
tion of  whether  an  American  citizen  has 
been  properly  treated  by  the  Russian 
Government.  The  action,  therefore,  of 
the  United  States  in  denouncing  the 
treaties  between  Russia  and  the  United 
States  on  the  ground  of  the  Russian 
disabilities' imposed  on  the  Jews,  may 
well  be  regarded  as  an  ill-advised 
attempt  by  the  United  States  to  inter- 
fere in  the  domestic  affairs  of  Russia — 
in  other  words,  a  violation-  of  the  plain 
homely  rule  of  minding  your  own 
business.  The  sending  of  a  missionary, 
for  instance,  a  Christian  missionary, 
frorti  the  United  States  to  Tiu-key,  is  an 
act  of  some  American  citizens  endeavor- 
ing to  convert  the  Turks  to  their  own 
religious  point  of  view.  The  Turks, 
however,  have,  from  their  point  of  view, 
an  unquestioned  competence  to  carry 
out  their  own  form  of  worship,  and  if 
there  is  a  liberty  of  religious  freedom 


existing  in  western  Europe  and  the 
United  States,  under  which  principle 
each  man  may  worship  Almighty  God 
according  to  his  own  conscience,  it 
follows  inevitably  that  no  man  has  a 
right  to  enforce  on  another  a  change  in 
his  worship.  If,  therefore,  the  Turkish 
individual  refuses  to  receive  mission- 
aries or  the  government  orders  them 
out  of  the  country,  there  can  be  no 
ground  of  complaint  on  the  part  of  the 
United  States.  A  great  many  mis- 
guided people,  however,  think  that  a 
Christian  missionary  may  visit  any 
heathen  country,  mainly  because  he  is 
a  Christian,  and  that  no  heathen  can 
possibly  be  heard  to  complain  of  such  a 
visit  or  interpose  his  feeble  and  ignorant 
objections  to  the  process  of  being  con- 
verted. This  point  of  view  is  common 
to  all  religions,  and  in  the  middle  ages 
and  early  Christian  era  the  Turks  and 
Arabs  as  well  as  the  Christians,  en- 
deavored to  spread  their  religious  doc- 
trines principally  at  the  point  of  the 
sword.  This  notion  has  not  altogether 
died  out.  As  to  Jews  see  4  Moore,  Dig. 
of  Int.  L.,  (1906)  111-132;  2  Moore, 
Dig.  of  Int.  L.,  (1906)  171-181.  "The 
Persecution  of  the  Jews  in  Roumania," 
D.  F.  Schloss,  1  Law  Quar.  Rev.  5 17,  n. 

*  See  §68,  ante,  on  continuity  of  a 
state. 

*  See  §54,  ante,  on  government  of  a 
state. 
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responsible  for  acts  of  such  successive  governments  as  it  may  have. 
It  is  not  possible  to  say  accurately  what  the  law  is,  but  it  is  believed 
that  international  practice  closely  conforms  to  the  principle  of  a 
state  being  liable  for  the  acts  of  the  various  governments  which  it 
may  have.* 

The  government  is  the  organ  of  the  state  for  international  relations, 
and  without  it  the  state  is  like  a  jelljrfish  stranded  on  the  international 
shores.  When  the  government  has  been  overthrown  without  any 
successor,  there  is  a  state  of  anarchy  in  which  the  alien  must  take 
his  chances  unless  his  own  government  interferes  to  assist  in  the 
setting  up  of  a  new  political  organization.  Such  cases  are  rare,  of 
temporary  duration  in  the  international  world  and  call  for  no  special 
comnient,  although  no  doubt  a  matter  of  grievous  concern  to  parties 
immediately  affected.  When  the  government  is  changed  by  revo- 
lution, there  are  two  questions.*^  (A)  damage  to  the  alien  caused  by 
the  revolution,  (B)  the  question  of  whether  the  new  government 
will  assume  responsibility  for  acts  done  while  the  old  government 
was  in  being.  This  case  is  becoming  increasingly  rare  in  interna- 
tional life  with  an  increase  in  the  stability  of  governments.     The 


'  Liability  imposed  on  Prance  by  the 
victorious  allies  in  1815,  for  acts  of  a 
destroyed  government.  France  ad- 
mitted liability  to  United  States  for 
spoliation  committed  under  Napoleon. 
Claim  of  British-French  governments 
against  Mexico  for  property,  of  British 
subjects  seized  by  a  faction  which  dur- 
ing the  Civil  War  was  in  actual  posses- 
sion of  the  capital.  Annual  Register 
( 1 86 1 )  History  2 1 6.  Liability  of  Spain, 
under  Florida  treaty,  for  acts  of  French 
in  that  country;  5  Moore,  Int.  Arb. 
( 1 898)  45 1 2.  As  to  responsibility  of  the 
various  governments  in  France  from 
1793  to  1861,  see  Wheaton,  Elements, 
Dana's  ed.  (1866)  52.  The  restored 
government  of  Naples  finally  admitted 
liability  for  acts  of  the  government  of 
Murat;  Wheaton,  Elements,  Dana's 
ed.  (1866)  52.  See  cases  cited  2  Philli- 
more.  Int.  L.,  3  ed.  (1879-1888)  18,  19. 
For  discussion,  see  Wheaton,  Elements, 
Dana's  ed.  (1866)  48,  52;  Zouche,  L.  of 


Nations  (1650),  d^megie  ed.,  Part  II. 
V.  4. 

*  The  peculiar  attitude  of  the  South 
American  states  as  to  foreigners  re- 
quires some  notice.  Owing  to  the 
unsettled  condition  of  the  country  and 
frequent  revolution,  there  have  been 
many  claims  for  damages  by  aliens, 
more  claims  than  would  ordinarily  arise 
in  a  country  where  the  government  is 
stable.  The  liberty  of  revolution  seems 
to  be  carefully  guarded  in  these  South 
American  states,  and  therefore  provi- 
sions have  been  inserted  in  their  consti- 
tutions which  change  the  municipal  law 
so  as  to  exempt  the  state  from  liability 
to  a  foreigner  in  the  most  sweeping 
manner.  Ecuador  in  1 888  passed  such 
a  statute,  which  was  protested  as  in 
violation  of  international  law  by  (a) 
the  diplomatic  corps  at  Quito;  (b)  the 
Government  of  the  United  States.  See 
Venezuela  Executive  decree  of  Novem- 
ber 13,  1912,  see  8  American  J.  Int.  L., 
Supp.  174. 
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fact  remains,  however,  that  the  international  factors  of  conduct  have 
very  small  operation,  the  principal  one  being  the  self-interest  of  the 
new  government,  which  is  desirous  of  assuming  a  respectable  place 
in  the  international  world  and  which  will  consequently  be  impelled 
to  take  care,  as  far  as  possible,  of  aliens  within  the  state. 

Independent  State  and  Dependent  State  and  Alien. 

§458.  •  It  sometimes  happens  that  a  foreigner  will  be  damaged  by 
an  act  committed  within  a  dependent  state  and  cognizable  by  the 
jurisdiction  of  that  state.  Where  such  a  state  has  no  status  in 
international  life,  the  case  must  be  taken  up  with  the  independent 
state  upon  which  it  is  dependent,  that  is,  if  the  latter  state  stands 
between  it  and  international  life.  In  theory,  the  international 
burdens  of  the  dependent  state  will  be  gradually  assumed  by  the 
independent  state  as  the  dependent  state  sinks  below  the  interna- 
tional horizon,  and  the  international  observer  will  not  notice  any 
change  in  the  breadth  and  extent  of  the  international  obligation 
and  aspect.  In  practice,  of  course,  such  a  perfect  adjustment  cannot 
always  be  realized,  and  cases  will  occur  of  international  obligations 
left  high  and  dry  in  the  process  of  merger.*  Such  anomalies  will  no 
doubt  disappear  in  time,  when  popular  ignorance  and  prejudice  have 
passed  away,  because  it  is  undoubtedly  desirable  that  an  independent 
state  should  be  able  by  municipal  law  to  fuUy  control  all  international 
matters,  so  that  the  international  obligation  may  be  complied  with.* 


*  1  Oppenhcim,  Int.  L.,  2  ed.  (1912) 
210.      , 

•  This  has  occurred  in  the  United 
States  of  America  where  there  are 
sevti)^  cases  in  which  the  power  of  the 
federal  government  over  the  member 
states  is  not  coextensive  with  the  inter- 
national obligation  resting  upon  the 
federal  government  and  which  neces- 
sarily, therefore,  affects  each  member 
state.  Some  of  the  latter,  therefore, 
may  violate  this  international  obliga- 
tion without  possibility  of  coercion 
either  by  a  foreign  state  or  by  the 
federal  government.  No  foreign  state 
can  act  because  the  federal  government 
protects  the  dependent  state  from  the 
international  world.  The  federal  gov- 
ernment cannot  act  because  the  limita- 


tion of  the  federal  constitution  restrains 
it  from  taking  the  necessary  action 
against  the  dependent  state.  This 
question  has  arisen  principally  as  to 
the  effect  of  a  treaty,  made  between  the 
United  States  and  another  independent 
state  enabling  members  of  the  contract- 
ing states  to  hold  real  estate  in  each 
other's  territory.  Where  there  is  a 
state  law  forbidding  such  holding,  the 
treaty  necessarily  will  have  to  override 
the  state  law.  See  §438,  n.  1,  ante,  as 
to  Japanese  question.  See  §453,  n.  9, 
ante,  as  to  mob  violence.  "The 
Responsibility  of  the  Federal  Govern- 
ment for  Violations  of  the  Rights  of 
Aliens,*'  Nelson  Ganunans;  8  Amer.  J. 
Int.  Law,  73. 


im>BPBN£>ENt   STATES  AND  ALIENS 


if 


§450 


Protection  of  Members  Abroad. 


Protection  by  a  State  of  its  Members  in  Another  State. 

§459.  An  independent  state  may  protect  its  members  when  in 
the  jtuisdiction  of  another  state  by  setting  in  motion  external  factors 
determining  the  conduct  of  independent  states,  which  may  be  by 
negotiation,  application  of  force,  and  obtaining  the  assistance  or  the 
influence  of  other  states.^  When  pressure  from  another  state  is 
applied,  the  state  pressed  will  often  remedy  the  injustice,  restrain 
the  zeal  of  ignorant  local  subordinate  officers,  etc.  Different  states 
will  have  different  attitudes  as  to  the  protection  of  the  members 
when  abroad,  and  a  large  part  of  the  subject  we  are  discussing  is 
sometimes  approached  from  this  point  of  view,  that  is,  the  protection 
by  a  state  of  its  members  in  another  state,  which,  however,  is  only 
a  part  of  the  remedy  because  the  alien  may  not  need  the  protection 
of  his  own  state.  Since  the  only  external  factors  influencing  the 
conduct  of  an  independent  state  are  those  operating  in  international 
life  and  set  in  motion  by  another  independent  state,  and  since  the 
member  of  the  political  organization  can  act  only  through  his  own 
state,  it  will  follow  that  if  his  intereist  is  damaged  by  the  state  in 
which  he  finds  himself,  he  will  have  two  remedies:  first,  such 
remedy  as  may  be  afforded  him  by  the  municipal  law  of  the  state; 
second,  a  remedy  by  act  of  his  own  state  setting  in  motion  the  external 
factors  influencing  the  conduct  of  independent  states.'  A  few  cases 
Are  referred  to  in  the  note.* 


'  Confer  §171,  ante,  as  to  protection 
by  a  state  of  its  envoys  when  in  the 
jurisdiction  of  another  state. 

•Hall,  Int.  Law.  6  ed.  (1909)  273; 
6  Moore,  Dig.  of  Int.  L.,  (1906)  605.  et 
seq.;  1  Oppenheini,  Int.  L.,  2ed.  (1912) 
397,  398;  2  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  3;  1  Westlake,  Int.  L.,  2  ed. 
(1910)  327  et  seq.  "The  Basis  of  Pro- 
tection to  Citizens  Residing  Abroad,'* 
Elihu  Root;"  4  Amer.  J.  Int.  Law.  517 
et  seq.  ' '  Basic  Elements  of  Diplomatic 
Protection  of  Citizens  Abroad,"  Edwin 
M.  Borchard;  7  Amer.  J.  Int.  Law, 
497  et  seq.  "The  Relation  of  the 
Citizen  Domiciled  in  a  Foreign  Country 
to  his  Home  Government,  * '  Everett  P. 
Wheeler;  3  Amer.  J.  Int.  Law,  869  et 
seq.  "Diplomatic  Protection  of  Citi- 
zens Abroad  or  .the  Law  of  Interna- 


tional Claims,"  (1915)  Edwin  M. 
Borchard.  See  10  Amer.  J.  Int.  Law, 
182. 

»  1839 — Emperor  of  China  seized 
opium  of  certain  British  merchants  at 
Canton,  and,  refusing  reparation  de- 
manded by  the  latter.  Great  Britian 
declared  war,  and  in  consequence 
thereof  reparation  was  promised.  For 
discussion  of  measure  of  damage,  see 
1  Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
68,  69.  See  §440nw,  ante.  1853— 
United  States  of  America  compelled 
release  of  a  former  Austrian  subject, 
Martin  Koszta,  who  had  been  arrested 
at  Smyrna  by  the  Austrian  Govern- 
ment under  capitulation.  He  had  been 
a  Hungarian  rebel  and  had  come  from 
Hungary  to  United  States  of  America. 
Walker,  Man.  Int.  L.,  (1895)  67.  says 
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$460 


Peculiar  Position  of  Aliens  in. 


§460.  The  alien  in  an  eastern  state,  where  the  civilization,  social 
institutions  and  religion  are  so  radically  different  from  those  obtaining 
in  western  countries,  occupies  a  somewhat  different  position  from 
that  where  he  is  within  a  state  similar  to  his  own  in  civilization. 
The  eastern  organism  is  so  entirely  foreign  that  there  is  little  oppor- 
tunity, practically  none,  of  the  westerner  becoming  a  member  of 
that  state  or  being  able  to  co-operate  or  harmonize  with  those  social 


the  United  States  of  America  was  wrong 
in  the  attitude  it  took.  See  $433n'^, 
ante.  1847 — M.  Pacificio,  a  subject  of 
Great  Britain,  was  resident  in  Athens, 
and  a  riotous  mob,  aided  by  Greek 
soldiers  and  gendarmes,  broke  into  his 
house  and  plundered  it  in  open  day. 
Pacificio  did  not  apply  to  the  Greek 
courts  of  law  for  redress,  but  took  the 
matter  up  immediately  with  the  British 
Government,  which  proceeded  to  pre- 
sent a  claim  against  the  Greek  Govern- 
ment, and  on  failure  of  that  govern- 
ment to  award  redress,  blockaded  the 
Greek  coast  and  captured  Greek  vessels. 
On  mediation  of  France  the  matter  was 
adjusted,  and  a  commission  appointed 
to  examine  the  claim,  which  awarded 
Pacificio  one  hundred  and  fifty  pounds, 
although  his  claim  was  twenty-one 
hundred  and  upwards.  The  British 
Government  was  strongly  censured  at 
home  for  this  action  and  Russia  ad- 
dressed a  note  ^of  remonstrance;  1 
Halleck,  Int.  L.,  4  ed.  (1908)  115,  505; 
2  Oppenheim,  Int.  L.,  2  ed.  (1912)  39, 
40;  3  Phillimore,  Int.  L.,  3  ed.  (1879- 
1888)  37  et  seq.  The  point  that  the 
claimant  should  have  applied  to  the 
municipal  court  first  for  redress  was 
undoubtedly  well  taken,  and  the  action 
of  the  British  Government  may  b^ 
regarded  as  unduly  precipitous.  In- 
deed, when  we  consider  (a)  the  extrava- 
gant amount  claimed  and  the  small  sum 


finally  awarded,  (b)  the  immense 
amount  of  public  money  spent  in  the 
naval  operations,  (c)  the  commotion 
in  the  public  mind,  (d)  the  extensive 
debates  in  Parliament,  we  are  forced 
to  the  conclusion  that  there  is  an  ele- 
ment of  ridicule  in  the  hasty  action  of 
the  British  Government  in  such  a  small 
matter.  1868 — Great  Britain  waged 
a  war  against  Abyssinia  on  account  of 
imprisonment  and  detention  of  British 
subjects.  1861 — Joint  action  of  Great 
Britain,  France  and  Spain  against 
Mexico  on  account  of  non-payment  of 
debts  and  damages  against  citizens; 
2  Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
7.  See  §469,  ante,  on  loans  and  obliga- 
tions of  a  state.  1840— Great  Britain 
proceeded  against  Naples  in  the  matter 
of  the  sulphur  monopoly.  Great 
Britain  refused  to  intercede  on  behalf 
of  Mr.  Browning,  a  British  subject, 
arrested  and  prosecuted  in  France. 
British  ambassador  was  instructed  to 
watch  over  the  case  and  see  that  the 
prisoner  received  justice  according  to 
law,  the  British  Government  holding 
that  a  British  subject  in  a  foreign  coun- 
try had  no  ground  of  complaint  against 
laws  unjust  and  harsh,  provided  the 
operation  of  the  law  was  impartial  and 
the  same  as  in  the  case  of  members  of 
the  state;  Walker,  Man.  Int.  L.,  (1895) 
66. 
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institutions.  He  usually  remains  an  alien  in  that  state  nothwith- 
standing  many  years  of  residence.*^  Furthennore,  the  oriental 
standards  of  justice  and  system  of  laws  are  so  different  from  those 
obtaining  in  the  west,  that  it  has  become  necessary  to  protect  aliens 
in  those  jurisdictions  by  measures  somewhat  different  from  those 
obtaining  among  states  of  similar  civilization.  The  practice  has 
been  for  treaties  to  be  drawn  up  providing  for  the  setting  up  of  special 
courts  in  those  jiuisdictions  to  determine  as  to  disputes  concerning 
foreigners.  The  treaties  are  called  capitulations,  and  the  courts, 
capitulatory  courts,  which  will  be  discussed  in  the  next  section. 

Capitulations. 

§461.  The  term  "capitulations"  is  used  to  describe  the  arrange- 
ments which  have  been  made  with  a  number  of  Eastern  states,  by 
which  officials  of  the  civilized  states  stationed  within  the  jurisdiction 
of  such  countries  have  certain  powers  over  the  members  of  the 
foreign  states  while  within  the  jurisdiction."  The  fiction  of  extra 
territoriality  has  been  advanced  in  explanation  of  this  jurisdiction, 
and  it  has  been  supposed  that  the  state  having  its  subjects  protected 
in  this  manner  has  to  that  extent  a  portion  of  its  territory  projected 
into  the  territory  of  another  state.  The  fallacy  of  the  notion  of 
extra  territoriality  has  already  been  pointed  out  and  it  seems  useless 
to  refer  further  to  the  matter  in  this  connection.^*  The  fact  is  that 
we  have  here  a  case  where  one  state  has  consented  to  the  exercise 
of  certain  state  acts  by  another  state  within  the  former's  jurisdiction. 
The  fiuther  question  as  to  capitulations  turns  merely  on  the  form 
and  the  power  of  the  courts,  etc.  These  subjects  are  referred  to  in 
the  note.^' 


*®  Twiss,  L.  of  Nations,  Peace,  2  ed. 
(1884)  267. 

"  For  discussion  of  capitulations  sec 
Hall,  Int.  Law,  6  ed.  (1909)  52,  53; 
Lawrence,  Int.  Law,  5  ed.  (1913)  254; 
2  Moore,  Dig.  of  Int.  L.,  (1906)  593- 
755;  1  Oppenheim,  Int.  L.,  2ed.  (1912) 
497  et  seq.;  1  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  460  et  seq.;  Twiss,  L.  of 
Nations,  Peace,  2  ed.  (1884)  266-268, 
402  et  seq.;  Wheaton,  Elements, 
Dana's  ed.  (1866)  176  et  seq.;  Wilson, 
Int.  L..  (1910)  151  et  seq.;  Wilson  & 
Tucker,  Int.  L.,  (1901)    139  et  seq.; 


Woolsey.  Int.  L.,  6  ed.  (1897)  94. 

"  See  §22 1 ,  ante,  on  extra  territori- 
ality. 

i>  China:  Act  of  United  States  of 
America  of  June  30,  1906,  creating  a 
court  for  China;  1  American  J.  Int.  L., 
Supp.  234.  Treaty  between  United 
States  and  China  of  1858.  For  text  of 
some  of  the  provisions,  see  Wilson,  Int. 
L.,  (1910)  151n«.  For  text  of  some  of 
the  provisions  of  the  treaty  of  Wang- 
Hi  ya,  1844,  see  Wheaton,  Elements, 
Dana's  ed.  (1866)  178.  Egypt:  "The 
Law  Affecting  Foreigners  in  Egypt,'* 
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§462.  Extradition  involves  the  delivery  of  an  i 
state  to  another,**  is  of  frequent  occurrence  in  ni 
raises  several  different  questions,  some  of  them  p 
which,  however,  must  be  understood.    An  individi 


Scott,  1907.  France  and  United  SUtes 
of  America:  Consular  Convention  of 
Nov.  14,  1788,  between  United  States 
and  France,  Article  XII.,  vested  orig- 
inal jurisdiction  in  the  Consuls  and 
Vice-Consuls  in  disputes  between  sub- 
jects of  France  and  United  States;  1 
MoUoy,  Treaties,  (1910)  435.  See  Act 
of  Congress  of  1860  to  carry  into  effect 
the  stipulations  as  to  capitulations  in 
treaties  with  China,  Siam,  Japan, 
Turkey,  Persia,  Tripoli,  Tunis,  Morocco 
and  Muscat;  Woolsey,  Int.  L.,  6  ed. 
(1897)  94n*.  Japan:  1  Westlake,  Int. 
L. ,  2  bd.  ( 1 9 1 0)  40:  Japanese  capitula- 
tion with  United  States  terminated  by 
treaty  of  1894,  to  end  on  July  17,  1899. 
See  Hall,  Int.  Law,  6  ed.  (1909)  53,  n. 
Madagascar:  The  capitulations  in 
Madagascar  were  terminated  when  the 
French  annexed  the  island;  1  Moore, 
Dig.  of  Int.  L.,  (1906)  308.  Morocco: 
Treaty  of  1787  with  United  States  of 
America.  Roumania:  Hall,  Int.  Law, 
6  ed.  (1909)  52ni.  Servia:  Hall,  Int. 
Law,  6ed.  (1909)  52n».  ^Siani:  Treaty 
of  1856  with  United  States  of  America. 
Treaty  of  March  15,  1913,  with  Den- 
mark abolishing,  8  American  J.  Int. 
L.,  Supp.  169.  Turkey:  Concessions 
by  Porte  to  England  began  in  1675  and 
various  statutes  were  framed  in  aid  of 
the  concessions.  See  I  Phillimore,  Int. 
L..  3  ed.  (1879-1888)  463.  1914— The 
Ottoman  Porte  informed  the  United 
States  on  Sept.  10,  1914,  that  on  and 
after  October  1,  1914,  the  capitulations 
would  be  abolished.  "Foreigners  in 
Turkey,  Their  Juridical  Status,"  (1914) 


Philip  Marshall  I 

J.  Int.  Law,  777.  ^capitulations  of  the 
Ottoman  Porte,  excellent  historical 
survey,  see  Twiss,  L.  of  Nations,  Peace, 
2  ed.  (1884)  443  et  seq.  Zanzibar: 
When  Zanzibar  became  a  British  pro- 
tectorate (February  26,  1905),  the 
United  States  and  Great  Britain  made 
a  treaty  by  which  the  United  States 
renounced  extra-territorial  rights  in  the 
part  protected  by  Great  Britain,  and 
secured  by  treaty;  the  courts  of  Great 
Britain  to  exercise  thereafter  that  juris- 
diction; 5  Moore,  Dig.  of  Int.  L., 
(1906)  869. 

"  "Extradition  is  the  delivery  of  a 
prosecuted  individual  to  the  State  on 
whose  territory  he  has  committed  a 
crime  by  the  State  on  whose  territory 
the  criminal  is  for  the  time  staying;" 
I  Oppenheim,  Int.  L.,  2  ed.  (1912)  403. 
"  The  surrender  by  one  state  to  another 
of  an  individual  who  is  found  within  the 
territory  df  the  former  and  is  accused 
of  having  committed  a  crime  within  the 
territory  of  the  latter;  or  who  having 
committed  a  crime  outside  the  territory 
of  the  latter,  is  one  of  its  subjects,  and, 
as  such,  by  its  laws  amenable  to  its 
jurisdiction;"  Lawrence,  Int.  Law,  5 
ed.  (1913)  258.  While  the  word  extra- 
dition clearly  refers  to  the  act  of  sur- 
rendering an  individual,  the  writers  are 
frequently  careless  in  its  use  and  leave 
open  the  question  whether  they  mean 
by  it  the  demanding,  the  surrendering 
or  the  total  transaction  of  demanding 
and  surrendering.  There  are,  it  will  be 
observed,  several  elements:    (A)  th^ 
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by  the  govanment  of  a  state  may  escape  from  its  jurisdiction  into 
the  jtirisdiction  of  another  state,  or  he  may  be  in  a  third  state  and 
go  from  that  state  into  the  other  state.  It  is  obvious  that  the  state 
desiring  the  individual  cannot  seize  him  on  the  territory  of  the  state 
to  which  he  has  fled  without  invading  the  latter's  jurisdiction.*  The 
pursuing  state  must  therefore  let  the  individual  go  or  invade  the 
jurisdiction  of  the  other  state  to  seize  him,  or  else  the  state  to  which 
he  has  fled  may  surrender  him  and  thus  avoid  any  international 
conflict.  An  individual  is  rarely  worth  the  application  of  inter- 
national force,  and  consequently  the  universal  practice  has  been  to 
let  the  fugitive  go  unless  the  state  where  he  has  gone  surrenders 
him  or  imless  he  is  of  some  special  importance.  The  states  of  the 
world  have,  with  very  few  exceptions,  respected  each  other's  juris- 
diction in  this  particular,  and  only  in  rare  instances  has  a  state  gone 
into  the  jurisdiction  of  another  state  to  seize  an  individual.*  In 
consequence,  the  matter  is  regulated  between  the  states  by  voluntary 
action. 

The  individual  may  be  a  member  of  the  demanding  state,  and 
therefore  an  alien  as  to  the  surrendering  state,  or  he  may  be  a  mem- 
ber of  the  surrendering  state  and  therefore  an  alien  as  to  the  demand- 
ing state.  Either  case,  therefore,  involves  the  relation  of  an  inde- 
pendent state  to  an  alien  and  is  properly  included  in  this  chapter. 
Where  the  state  demands  a  return  of  its  own  member,  we  have  a 


act  of  demanding,  (B)  the  act  of  sur- 
rendering, (C)  the  taking  of  the  indi- 
vidual out  of  the  jurisdiction  of  the 
surrendering  state  into  th^t  of  the 
demanding  state,  all  of  which  elements 
constitute  a  single  transaction.  The 
word  "extradition **  properly  refers  only 
to  (B),  but  the  ambiguity  of  the  writers 
leaves  it  in  doubt  whether  (A),  (B)  or 
(C)  or  the  whole  transaction  is  meant. 

*  See  §98,  ante,  on  territorial  juris- 
diction. 

'  1670,  Colonel  Von  Kalkstein,  a 
Prussian  subject,  had  fled  to  Poland  for 
political  reasons  since  he  was  accused  of 
high  treason  against  the  Prussian  Gov- 
ernment. Frederick  William,  the  Elec- 
tor of  Brandenburg,  ordered  his  diplo- 
matic envoy  at  Warsaw,  the  capital  of 
Poland,  to  obtain  possession  of  Kalk- 


stein. On  November  28,  1670,  thi^ 
order  was  carried  out.  Kalkstein  was 
secretly  seized,  wrapped  up  in  a  carpet, 
and  carried  across  the  frontier.  He 
was  afterwards  executed  at  Memel;  1 
Oppenheim,  Int.  L.,  2  ed.  (1912)  464, 
who  instances  cases  of  troops  of  the 
United  States  of  America  crossing  the 
border  into  Florida  and  Mexico  to 
seize  Indians,  which  will  be  discussed, 
see  §514,  post,  imder  "Conflicts  in 
state  jurisdiction,"  and  is  not  strictly 
in  point,  as  the  case  we  have  under  dis- 
cussion is  that  of  taking  a  specified 
individual  for  a  crime  committed  in  the 
jurisdiction.  (1804)  Duke  d'Enghien 
was  seized  on  the  territory  of  Baden  by 
order  of  the  French  Government  and 
brought  back  to  France;  1  Halleck, 
Int.  L.,  4  ed.  (1908)  250. 
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radically  different  case  from  the  ones  we  have  been  discussing. 
There  is  here  no  question  of  exclusion  or  expulsion.  The  state  of 
which  the  alien  is  a  member  desires  his  return  to  his  own  country, 
and  therefore  any  question  of  whether  the  state  is  restrained  by  any 
international  factor  of  conduct  from  excluding  or  expelling  an  alien 
entirely  disappears.  The  various  cases  which  may  occur  are  indi- 
cated in  the  note.' 


History  of  Extradition. 

§463.  Extradition  was  little  practiced  prior  to  the  beginning  of 
the  eighteenth  century  except  in  the  case  of  political  refugees.* 
With  the  beginning  of  the  nineteenth  century  and  the  increase  in 
the  means  and  ease  of  transportation,  extradition  became  necessary, 
as  criminals  were  constantly  escaping  from  one  jurisdiction   to 


*  The  following  cases  may  occur:  (a) 
State  surrendering  member  of  its  own 
state,  (b)  State  surrendering  member  of 
the  demanding  state,  (c)  State  sur- 
rendering member  of  a  third  state,  and 
in  all  these  cases  the  following  addi- 
tional classifications  may  occur  as  to 
commission  of  the  crime,  which  may 
be — (1)  Crime  committed  within  juris- 
diction of  demanding  state  and  against 
the  laws  of  demanding  state,  (2)  Crime 
committed  within  jurisdiction  of  de- 
manding state  and  against  the  laws  of 
surrendering  state,  (3)  Crime  committed 
in  the  open  sea,  (4)  Crime  committed  in 
jurisdiction  of  third  state — (a)  In  viola- 
tion of  laws  of  third  state,  (b)  Violation 
of  laws  of  state  demanding  surrender, 
(c)  Violation  of  law  of  surrendering 
state.  Martens,  G.,  Law  of  Nations, 
(1788)  Cobbetfs  Trans.  III.  III.  22, 
draws  a  distinction  between  sending  a 
criminal  back  to  the  place  where  the 
crime  has  been  committed,  which  is 
more  frequently  granted  at  the  request 
of  a  power  which  offers  to  render  a  like 
service,  and  the  case  of  sending  the 
individual  from  the  place  where  the 
crime  has  been  committed  to  his  own 
country  or  some  court  of  justice  of  his 
own  country,   which  latter  is  never 


granted  except  by  treaty. 

*  This  was  probably  owing  to  the 
difficulty  and  cost  of  transportation, 
which  made  it  too  expensive  to  send 
for  anyone  except  a  criminal  of  promi- 
nence whom  the  government  particu- 
larly desired  to  punish.  Some  of  the 
early  cases  are  as  follows:  Charles  I. 
replied  to  the  remonstrance  of  Louis 
XIII.  respecting  the  Prince  of  Soubise, 
the  chief  of  the  Huguenots,  who  had 
fled  to  England,  that  Henry  IV.  had 
received  Bothwell  who  had  attempted 
the  life  of  James;  1  Wildman,  Int.  L., 
(1849)58.  1622,  April  22— LouisXIII., 
by  letters  patent,  signed  at  Nantes, 
extended  protection  to  all  those  perse- 
cuted by  the  United  Provinces.  He 
declared  that  he  regarded  all  those  con- 
demned in  Holland  and  seeking  refuge 
in  France  as  his  own  subjects;  Vree- 
land,  Grotius,  (1917)  155.  Turkey 
refused  to  give  up  Hungarian  patriots 
who  fled  after  the  revolution  of  1848, 
even  at  the  demand  of  Austria  and 
Russia.  For  some  early  cases  of  extra- 
dition, see  1  Halleck,  Int.  L.,  4  ed. 
(1908)  251  et  seq.  As  to  history  of 
extradition,  see  Hershey,  Int.  L.,  (1912) 
264n"'';  I  Oppenheim,  Int.  L.,  2  ed. 
(1912)  404  et  seq. 
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another.  In  consequence,  a  number  of  treaties  were  made  pro- 
viding for  siurender  of  criminals,  and  the  practice  of  entering  into 
these  treaties  has  continued  to  the  present  time.* 

Theories  op  Extradition. 

§464.  Various  theories  have  been  advanced  in  the  matter  of 
extradition.  It  has  been  supposed  (A)  that  a  state  is  obliged  to 
refuse  an  asylimi  to  criminals,  (B)  that  extradition  may  be  had  only 
where  provided  by  treaty,  (C)  that  it  may  be  practiced  in  the  absence 
of  treaty,  etc.,  (D)  that  the  extradition  is  a  mattef  of  imperfect 
obligation,  and  although  habitually  practiced  by  some  states,  as  a 
matter  of  convenience,  requires  to  be  regulated  by  treaty,  (E)  that 
no  state  is  bound  to  deliver  up  anyone  escaping  into  its  jurisdiction 
in  the  absence  of  special  compact,  (P)  that  a  state  is  bound  to  deliver 
up,  (G)  that  the  demanding  state  has  a  right  to  demand  extradition, 
(H)  that  extradition  is  a  matter  of  comity,  discretion,  interest,  moral 
obligation,  theoretical  obligation,  positive  or  imperfect  right.  These 
various  views  demonstrate  that  the  writers  have  generally  failed  to 
recognize  the  underlying  facts  in  the  case.* 

The  right  of  asylimi  has  been  referred  to,'  in  which  the  word  right 
is  applied  to  the  person  seeking  to  enter,  and  sometimes  to  the  right 


'  For  references  to  treaties  of  extra- 
dition, see   1  Halleck,  Int.  L.,  4  ed. 

(1908)  273  et  seq.;  4  Moore,  Dig.  of 
Int.  L.,  (1906)  267-287;  1  Oppenheim. 
Int.  L.,  2  ed.  (1912)  406;  1  Phillimore, 
Int.  L.,  3  ed.  (1879-1888)  527-552; 
Twiss,  L.  of  Nations,  Peace,  2  ed.  (1884) 
410-417;  Woolsey.  Int.  L.,  6ed.  (1897) 
115;  Wheaton,  Elements,  Dana's  ed. 
( 1 886)  82.  '*  Notes  on  the  Extradition 
Treaties  of  the  United  Stotes,"  Charles 
Cheney  Hyde;  8Amer.  J.  Int.  Law,487. 

•  As  to  conflicting  views,  see  Grotius, 
Belli,  ac.  Pads  (1625),  Whewell's 
Trans.  II.  XXI.  4;  1  Halleck,  Int.  L., 
4  ed.  (1908)  251;  Hershey,  Int.  L., 
(1912)  263n«»;    Hall,  Int.  Law,  6  ed. 

(1909)  57;  1  Oppenheim,  Int.  L.,  2  ed. 
(1912)392,403,404;  1  Phillimore,  Int. 
L.,  3  ed.  (1879-1888)  515;  Twiss,  L.  of 
Nations,  Peace,  2  ed.  (1884)  407; 
Walker,  Science,  Int.  L.,  (1893)  234 
238;    1  Westlake,  Int.  L.,  2  ed.  (1910) 


252  et  seq.;  Wheaton,  Elements, 
Dana's  ed.  (1866)  180-191;  Woolsey, 
Int.  L..  6  ed.  (1897)  111  et  seq.  "Ex- 
tradition," 4  ed.  (1903)  Sir  Edward 
Clark.  See  3  Amer.  J.  Int.  Law,  789. 
See  Resolutions  of  the  Institute  of 
International  Law,  at  meeting  of  1892, 
Carnegie  Ed.,  102. 

^See  Si 84,  ante.  Woolsey,  Int.  L., 
6  ed.  (1897)  88.  "The  so-called  right 
of  asylum  is  nothing  but  the  compe- 
tence mentioned  above  of  every  State 
and  inferred  from  its  territorial  suprem- 
acy to  allow  a  persecuted  alien  to  enter 
and  remain  in  its  territory  under  its 
protection  and  to  grant  thereby  an 
asylum  to  him;'*  1  Oppenheim,  Int.  L., 
2  ed.  (1912)  392.  "  There  is  no  right  of 
asylum  appertaining  to  individuals. 
So  far  as  this  so-called  right  exists,  it 
belongs  to  the  State;  but  to  this  right 
there  is  attached  no  corresponding 
duty;"  Hershey,  Int.  L.,  (1912)  271. 
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of  the  state  to  refuse  to  receive.  In  each  of  these  cases  the  word 
"right**  is  obviously  used  in  the  sense  of  power.  An  individual  has 
no  power  to  enter  a  state  against  the  latter's  consent  because  the 
latter  is  more  powerful  than  he  is,  and  he  can  only  enter  by  consent 
of  the  state  or  by  virtue  of  the  operation  of  international  factors  of 
conduct  restraining  the  power  of  the  state  to  exclude  him.  We  have 
already  discussed  this  point  and  indicated  that  the  power  of  a  state 
to  exclude  is  practically  unrestrained  by  any  international  factor  of 
conduct.  It  is  clear,  therefore,  that  the  entry  of  the  individual  in 
the  state  is  a,  matter  entirely  of  grace  on  the  part  of  the  state  con- 
cerned, and  that  the  question  whether  that  individual  is  a  criminal 
or  not  can  have  no  effect  on  the  question.  The  other  branch  of  the 
problem,  that  is,  whether  there  is  any  obligation  upon  a  state  to 
surrender,  is  really  the  one  upon  which  the  writers  have  exhausted 
themselves. 

International  Law  as  to  Surrendering  Individuals. 

§465.  It  is  clear  that  each  independent  state  has  full  inherent 
power  to  exclude  or  expel  any  individual  or  to  hand  over  to  any  state 
any  members  of  the  latter  coming  within  its  jurisdiction.  The  only 
question  is  whether  the  international  factors  of  conduct  operate  to 
impose  any  obligation  on  any  state  to  surrender  in  such  case.  The 
general  current  of  international  life  and  commerce  does  impose  an 
obligation  on  each  state  to  assist  in  protecting  this  current  of  life 
and  commerce.  Any  state  which  protects  criminals  escaping  from 
other  states  will  suffer  in  credit  and  raise  an  obstacle  to  the  full  play 
of  international  life  within  its  borders.  Treaties  of  extradition  are 
almost  imiversally  entered  into  by  civilized  modem  states  in  conse- 
quence. In  some  states  extradition  is  made  by  the  head  of  the  state ; 
in  other  cases,  elaborate  provisions  of  the  mimicipal  law  specify  the 
organ  of  government  which  shall  act  and  sometimes  in  what  cases 
they  shall  act.' 


*  Great  Britain:  See  extradition  acts 
of  Great  BriUin,  1870,  33  and  34 
Victoria,  Ch.  52  (1873)  36,  37  Victoria, 
Ch.  60,  Amendment.  For  text  see  1 
Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
686-698;  1  Halleck,  Int.  L.,  4  ed. 
(1908)  275-287.  See  Hershey,  Int.  L., 
(1912)  266n".  United  States  of 
America:    4  Moore,  Dig.  of  Int.  L., 


( 1 906)  239  et  seq.  The  question  which 
has  arisen  here  is  whether  the  executive 
can  surrender  in  the  absence  of  statu- 
tory authority.  As  to  extradition  in 
the  United  States,  see  Wheaton,  Ele- 
ments, Dana's  ed.  (1866)  182.  Hershey, 
Int.  L..  (1912)  265n",  says  the  Presi- 
dent omnot  extradite  in  the  absence  of 
treaty  according  to  municipal  law  of 
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The  question  has  been  extensively  discttssed  whether  a  state  may 
surrender  in  the  absence  of  treaty  in  which  it  has  been  supposed  by 
the  writers  that  it  is  necessary  to  determine  whether  there  is  any 
international  factor  of  conduct  compelling  the  power  of  the  state  to 
surrender.  This  discussion  is,  however,  entirely  beyond  the  point 
because  even  in  the  absence  of  any  such  factor,  if  the  state  chooses 
to  surrender,  it  may  do  so,  and  there  is  no  rule  of  international  law 
involved  at  all."  The  question  may  arise  in  a  limited  government — 
of  whether  a  particular  organ  of  government  is  authorized  to  extra- 
dite, as  for  instance,  whether  the  head  of  the  state  may  in  the  exercise 
of  executive  discretion  extradite  a  criminal,  or  whether  some  legis- 


the  United  States.  Case  of  Arguelles, 
surrendered  by  Secretary  of  War,  an 
exception  and  generally  condemned. 
For  cases  where  the  courts  of  the 
United  States  of  America  have  refused 
to  give  up  vrithout  treaty,  see  1  Halleck, 
Int.  L.,  4  ed.  (1908)  254.  Circular  of 
French  Minister  of  Justice  relating  to 
extradition  April  5,  1841,  see  1  Philli- 
more,  Int.  L.,  3  ed.  (1879-1888)  698- 
704;  1  Cobbett  Cases.  3  ed.  (1909)  235 
etseq. 

*  In  the  following  cases,  the  extradi- 
tion was  made  without  treaty:  1795 — 
J.  Napper  Tandy,  a  member  of  the 
Society  of  United  Irishmen,  was  in- 
dicted for  treason,  fled,  and  entered  the 
French  service.  The  Parliament  of 
Ireland  thereupon  passed  a  statute  that 
certain  persons  should  stand  attainted 
of  high  treason  unless  they  surrendered 
themselves  before  December  1,  1798. 
In  November  of  that  year,  Tandy,  and 
other  United  Irishmen,  being  found  at 
Hambui^,  were  arrested  by  request  of 
the  envoy  of  Great  Britain,  Russia 
joining  in  the  demand,  and  they  were 
taken  to  England,  notwithstanding  the 
most  ui^ent  remonstrances  of  the 
French  Directory.  Hamburg  was  then 
neutral  territory  and  there  was  no 
treaty  requiring  extradition  on  any 
terms;  Woolsey,  Int.  L.,  6  ed.  (1897) 
113n.  Halleck,  Int.  L.,  4  ed.  (1908) 
Vol.  1,  252,  says  that  they  were  given 


up  by  the  Senate  of  Hamburg.  1864 — 
Arguelles,  who  had  been  governor  of  a 
district  in  Cuba,  and  while  there  un- 
lawfully sold  a  number  of  Africans  into 
slavery,  escaped  to  New  York  and 
although  there  was  no  extradition 
treaty  between  the  United  States  and 
Spain,  he  was  arrested  by  order  of  the 
Secretary  of  State  and  handed  over  to 
the  Spanish  Government;  1  Halleck, 
Int.  L.,  4  ed.  (1908)  254;  Lawrence, 
Int.  Law.  5  ed.  (1913)  259;  Wheaton, 
Elements,  Dana's  ed.  (1866)  183; 
Woolsey,  Int.  L.,  6  ed.  (1897)  113n. 
1876 — Spain  surrendered  Tweed  to  the 
United  States  without  treaty.  A  para- 
graph in  the  "Memorial  Diplomatique*' 
explained  that  the  extradition  had  been 
made  to  the  Mayor  of  New  York  and 
not  to  the  Government  at  Washington, 
which  had  failed  to  follow  the  precedent 
in  the  Arguelles  case.  1877,  Extradi- 
tion treaty  was  signed  between  Spain 
and  the  United  States;  1  Westlake, 
Int.  L.,  2  ed.  (1910)  254n«;  Woolsey, 
Int.  L.,  6  ed.  (1897)  114n.  1873— 
Spain  delivered  up  Bidwell  to  Great 
Britain  without  treaty;  1  Halleck,  Int. 
L.,  4  ed.  (1908)  254.  See  also  cases  in 
England  cited  1  Phillimore,  Int.  L., 
3  ed.  (1879-1888)  519,  520.  October, 
1893 — Costa  Rica  extradited  one 
Weeks,  charged  with  embezzlement,  to 
United  States  of  America  in  the  ab- 
sence of  a  treaty  of  extradition. 
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lative  authority  is  necessary.  Thus  a  decision  by  a  particular  court 
that  a  certain  organ  has  no  power  to  extradite  does  not  mean  that 
some  other  organ  of  the  government  may  extradite  with  or  without 
legislative  authority.  A  decision  that  the  executive  cannot  extradite 
in  the  absence  of  statutory  authority,  which  is  in  terms  confined  to 
cases  where  there  is  a  treaty,  does  not  mean  that  if  the  municipal 
law  were  otherwise,  the  state  could  not  in  fact  extradite  without  a 
treaty.  The  writers  generally  fail  to  clearly  bring  out  the  distinction 
between  the  question  at  mimicipal  law  of  the  power  of  the  executive 
to  surrender  of  his  own  discretion  without  authority  from  the  legis- 
lature, which  authority  may  perhaps  by  implication  be  conferred 
by  treaty  of  extradition. 

Consequently  in  the  municipal  law,  from  the  point  of  view  of  the 
legislature,  when  an  argument  will  be  made  whether  a  particular 
stirrender  has  or  has  not  been  authorized,  the  argument  will  turn 
on  the  question  whether  there  is  a  treaty  of  extradition  because 
under  the  existing  laws  the  executive  only  can  extradite  where  there 
is  such  a  treaty.*® 

Extradition  as  to  the  Maritime  Belt. 

§466.  Where  an  individual  leaves  a  ship  of  his  own  state  or  another 
state  in  the  maritime  belt  and  goes  into  the  jurisdiction  of  the  littoral 
state,  the  case  is  the  same  as  a  passage  on  land  from  one  jurisdiction 
to  another,  and  the  only  necessity  for  separate  notice  lies  in  the 
circumstance  that  foreign  vessels,  public  and  private,  entering  the 
marginal  belt  often  furnish  an  opportimity  for  desertions,  and  conse- 
quently these  circumstances  call  for  special  treaties  relating  to  desert- 
ing seamen  from  merchantmen  and  enlisted  men  from  navies.  The 
difference  in  maritime  law  and  labor  standards  between  different 
countries  will  frequently  cause  difficulties  where  the  littoral  state 
declines  to  enforce  a  law  as  strict  as  that  obtaining  in  the  state  of 
which  the  entering  ship  is  a  member. 

Extradition  op  a  Member  op  a  State  Upon   Request  op  a 

Foreign  State. 

§467.  When  the  demand  is  made  by  a  foreign  state  for  surrender 
of  a  member  of  the  state  on  which  demand  is  made,  we  find  a  differ- 

"  Thus,    in   the    United    States   of  matter    of    extradition,    whereas    in 

America  and  Great  Britain,  an  act  of  France  no  act  is  necessary,  the  state 

the  legislature  is  necessary  to  authorize  officers  having  inherent  power  to  sur- 

the  executive  or  judiciary  to  act  in  the  render. 
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ence  in  practice.  Some  states  refuse  to  surrender  in  this  case,  and 
they  are  generally  the  ones  which  have  criminal  laws  punishing  their 
members  for  crimes  committed  abroad.  Other  states  will  surrender, 
probably  on  the  ground  that  as  they  have  no  such  extra-territorial 
criminal  law"  the  accused  will  escape  punishment  tmless  surrendered." 
A  distinction  may  be  drawn  as  to  the  case  where  the  crime  was  com- 
mitted in  a  jtirisdiction  other  than  that  of  the  demanding  state  when 
the  surrender  may  be  refused,  as  the  demanding  state  is  without 
interest  in  the  matter. 


Extradition  op  Political  Oppenders. 

§468.  In  the  case  of  political  criminals,  the  modem  practice  is  to 
except  them  from  the  process  of  extradition.  The  notion  of  a 
political  crime  was  imknown  in  Europe  prior  to  the  French  Revolu- 
tion.^' That  revolution  infected  Europe  with  the  idea  of  liberty, 
which  resulted  in  the  formation  of  public  opinion  in  the  several 
countries  against  surrendering,  as  had  been  the  former  practice,  all 
individuals  who  had  escaped  from  another  coimtry  for  political  crimes. 
The  many  revolutions  which  were  taking  place  resulted  in  an  increase 
in  the  number  of  such  persons.  There  is  no  agreement,  however,  as 
to  the  definition  of  a  political  crime,^^  and  in  many  cases,  as  of  assassi- 


"  See  {518,  ante,  on  extra-territorial 
criminal  law. 

"Lawrence,  Int.  Law,  5  ed.  (1913) 
266,  says  Great  Britain  and  the  United 
States  of  America  are  the  only  states 
of  first  rate  importance  which  are  will- 
ing to  surrender  their  own  members  to 
a  foreign  jurisdiction  for  trial  for 
offenses  committed  in  a  foreign  terri- 
tory. See  1  Oppenheim,  Int.  L.,  2  ed. 
(1912)  407.  Vattel,  (1758)  Chitty's 
Trans.  Book  I.  {252,  remarks  that  a 
state  may  not  punish  an  exile  for  an 
offense  committed  beyond  its  own 
borders,  which  remark  is  probably  to 
be  confined  to  the  case  where  the  exile 
is  a  member  of  a  foreign  state. 

"Oppenheim,  Int.  L.,  2  ed.  (1912), 
VoL  1,  412  et  seq.,  says:  Art.  120  of  the 
French  Constitution  of  1793,  granted 
an  asylum  in  France  to  foreigners  exiled 
"for  the  cause  of  liberty."  French 
emigrants  from  the  French  Revolution 


found  asylum  in  other  states.  There 
was  strong  public  opinion  in  England 
in  1815  against  the  action  of  the  Gover- 
nor of  Gibraltar  in  surrendering  political 
criminals  to  Spain.  Belgium,  by  her 
extradition  law,  in  1833  first  provided 
against  the  surrender  of  political 
criminals.  The  principal  jurisdictions 
of  refuge  for  political  offenders  have 
been  France,  under  the  constitution  of 
1793,  Great  Britain,  Switzerland,  Bel- 
gium and  the  United  States  of  America; 
1  Oppenheim,  Int.  L.,  2  ed.  (1912)  412. 
**For  views  of  the  writers  as  to 
political  offenders,  see  Hershey,  Int. 
L.,  (1912)  267  et  seq.;  Lawrence,  Int. 
Law,  5  ed.  (1913)  262;  1  Oppenheim, 
Int.  L.,  2  ed.  (1912)  411-422;  1  Philli- 
more,  Int.  L.,  3  ed.  (1879-1888)  525- 
527;  1  Westlake,  Int.  L.,  2  ed.  (1910) 
256;  Woolsey,  Int.  L.,  6ed.  (1897)  116. 
"Extradition  of  Political  Offenders," 
E.  L.  deHart;  2  Law  Quar.  Rev.  177. 


48 


INDEPENDENT   STATES  AND   ALIENS 


Loans  and  Obligations  of  a  State. 


f469 


nation  or  murder,  the  political  nattire  of  the  crime  seems  to  disappear 
in  the  private  nature,  and  there  has  been  a  tendency  to  make  an 
exception  to  the  practice  of  non-extradition  of  political  refugees." 

Loans  and  Obligations  of  a  State  to  an  Alien. 

§469.  The  question  of  the  liability  of  a  state  upon  its  loans  and 
obligations  comes  under  the  heading  of  this  chapter  so  far  as  an 
alien  is  a  creditor,  even  though  he  is  not  within  the  jurisdiction. 
The  international  factors  of  conduct  generally  impel  every  state  to 
discharge  its  just  loans  and  cases  of  repudiation  have  been  com- 
paratively rare.**  The  specific  question  discussed  in  this  connection 
is  whether  and  to  what  extent  one  state  may  set  in  motion  the  inter- 
national factors  of  pressure  to  enforce  payment  of  such  obligations 


"  The  following  attempts  have  been 
,  made  to  deal  with  the  question  of  what 
is  a  political  crime:  (a)  Belgium,  in 
1856,  enacted  a  law  stipulating  that 
the  murder  of  a  head  of  a  foreign  gov- 
ernment or  of  a  member  of  his  family 
should  not  be  considered  a  political 
crime,  (b)  Russia,  in  1881,  invited  the 
powers  to  hold  a  conference  at  Brussels 
to  consider  the  propriety  of  making 
murder  or  attempt  to  commit  murder 
a  non-political  crime.  The  conference 
was  never  held,  (c)  Switzerland,  in 
1892,  enacted  an  extradition  law  recog- 
nizing the  non-extradition  of  political 
criminals  but  providing  that  political 
offenders  should  be  surrendered  if  the 
offense  were  more  criminal  than  politi- 
cal, and  vesting  the  determination  of 
the  question  in  each  case  with  the 
judicial  power;  1  Oppenheim,  Int.  L.. 
2  ed.  (1912)  416-417.  For  a  list  of 
assassination  of  heads  of  states  or  their 
families  since  1850,  see  1  Oppenheim, 
Int.  L.,  2  ed.  (1912)418.  1896.  Turkish 
Government  requested  that  Armenian 
revolutionists,  who  carried  on  their 
propaganda  in  the  United  States, 
should  be  expelled  from  the  coimtry, 
which  was  refused;  4  Moore,  Dig.  of 
Int.  L.,  (1906)  88,  89.  Political 
refugees,  after  asylum  granted  in  other 


states,  may  well  be  complained  of  by 
their  own  state  if  permitted  to  continue 
political  activity  on  their  part  within 
the  asylum. 

»•  In  1596.  Philip  II.  declared  himself 
a  bankrupt,  under  pretense  that  an 
unfair  advantage  had  been  taken  of 
his  necessities.  His  creditors  loudly 
exclaimed  against  his  conduct,  and 
asserted  that  no  confidence  could 
thenceforward  be  placed  either  in  his 
word  or  his  treaties,  since  he  interposed 
the  royal  authority  to  supersede  them. 
He  could  no  longer  find  anyone  who 
was  willing  to  lend  him  money,  and  his 
affairs  suffered  so  severely  in  conse- 
quence, that  he  was  obliged  to  replace 
things  on  their  former  footing,  and  to 
heal  the  wound  which  he  had  given  to 
the  public  faith. — Grotius,  History  of 
Disturbances  in  the  Netherlands;  Vat- 
tel,  (1758)  Chitty's  Trans.  Book  II. 
S216n.  When  Frederick  the  Great 
acquired  Silesia  from  the  Empress  of 
Austria,  it  was  subject  to  a  mortgage 
debt  which  he  assumed.  1875,  Oct. 
6 — Turkey  announced  suspension  of 
payment  on  half  the  interest  of  her 
public  debt.  1876,  July  9 — Turkey 
repudiated  payments  on  public  debt 
until  better  times. 
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due  a  member  of  that  state.*^  Cases  have  occurred  where  there  has 
been  a  forcible  collection  or  attempt  to  collect  such  a  debt,  and  in 
other  cases  states  have  refused  to  take  any  action  on  behalf  of  their 
members." 

No  independent  state  is  liable  to  be  sued  in  its  own  courts  without 
its  consent,  and  therefore  the  payment  of  an  obligation,  so  far  as  its 
own  members  or  an  alien  in  the  jurisdiction  is  concerned,  is  entirely 
a  matter  of  grace.  It  is  difficult  to  see  why  the  circimistance  that 
one  creditor  is  an  alien  without  the  jurisdiction  should  give  him  any 
greater  assistance  in  recovering  on  the  loan. 


"  The  Hague  Convention  (II)  of  1907 
respecting  the  Limitation  of  the  Em- 
ployment of  Force  for  the  Recovery  of 
Contract  Debts.  See  comments,  George 
W.  Scott;  2  Amer.  J.  Int.  Law,  7  et 
seq.;  1.  Westlake,  Int.  L.,  2  ed.  (1910) 
336.  It  has  been  strenuously  contended , 
particularly  by  the  South  American 
States,  which  are  careless  in  paying 
their  international  obligations,  that 
there  is  no  principle  of  international 
law  warranting  any  state  action  looking 
to  the  collection  of  such  debts.  Two 
doctrines  have  been  announced,  (a)  the 
Drago  doctrine,  which  is  to  the  effect 
that  no  forcible  action  whatever  should 
be  taken  for  the  collection  of  public 
debts  by  one  state  against  another,  (b) 
the  Calvo  doctrine,  which  is  to  the 
effect  that  even  diplomatic  as  well  as 
armed  action  to  enforce  private  claims 
of  a  pecuniary  nature  should  not  be 
resorted  to.  "The  Calvo  and  Drago 
Doctrines,"  Amos  S.  Hershey ;  1  Amer. 
J.  Int.  Law,  26  et  seq.  "La  Doctrina 
Drago,"  (1911)  Alfredo  N.  Vivot.  See 
8  Amer.  J.  Int.  Law,  172.  "La  Doc- 
trine de  Drago,"  (1908)  H.  A.  Moulin. 
See  3  Amer.  J.  Int.  Law,  772;  1  West- 
lake,  Int.  L.,  2  ed.  (1910)  335. 

"Great  Britain,  position  of  1848, — 
Circular  of  British  Foreign  Office, 
setting  out  that  it  was  entirely  a 
matter  of  discretion  with  the  British 
Government  whether  to  make  the 
matter  of  unpaid  bonds  a  subject  of 


diplomatic  negotiation,  as  ordinarily  a, 
lender  must  be  assumed  to  have  taken 
his  risk  with  his  eyes  open,  but  that 
cases  might  arise  where  it  might  become 
the  duty  of  the  Government  to  make 
such  matter  a  subject  of  diplomatic 
negotiations;  Hall,  Int.  Law,  6  ed. 
(1909)  276n;  2  PhiUimore,  Int.  L.,  3 
ed.  (1879-1888)  9-11.  1847— A  motion 
was  made  in  the  House  of  Commons  to 
obtain  redress  by  force  of  arms  against 
the  Spanish  Government  on  account  of 
the  debts  due  on  its  bonds  to  British 
holders,  which  motion  was  not  adopted; 
1  Halleck,  Int.  L.,  4  ed.  (1908)  115. 
For  proceedings  of  the  House  of  Com- 
mons, and  official  communications 
illustrating  the  attitude  of  Great 
Britain,  see  2  PhiUimore,  Int.  L.,  3  ed. 
(1879-1888)  11-14:  1  Westlake,  Int. 
L.,  2  ed.  (1910)  331.  (1861)  Conven- 
tion between  Great  Britain,  France  and 
Spain  to  collect  the  amount  due  from 
the  Mexican  Government  to  subjects  of 
these  powers;  1  Halleck,  Int.  L.,  4  ed 
(1908)  116;  2  PhiUimore,  Int.  L.,  3  ed. 
(1879-1888)  7.  For  a  case  of  Texan 
bonds,  see  Wheaton,  Elements,  Dana*s 
ed.  (1866)  49.  For  liability  for  wrongs, 
see  cases  cited,  Wheaton,  Elements, 
Dana's  ed.  (1866)  51,  52.  See  Art.  13, 
Treaty  of  1839,  for  separation  of 
Belgium;  and  Treaty  of  Zurich  ceding 
Lombardy  to  Sardinia;  Wheaton, 
Elements,  Dana's  ed.  (1866)  49.  1876 
— Great  Britain  refused  to  use  force  to 
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§470.  An  alien  may  come  into  contact  with  the  jtirisdiction  of 
the  state  in  one  of  several  ways,  as  follows:  (A)  in  the  attempt  to 
enter  the  state,  (B)  when  he  is  within  the  jurisdiction  of  the  state, 
(C)  when  he  is  outside  the  jurisdiction  and  has  an  interest  in  an 
object  which  may  be  affected  by  the  act  of  the  state  or  one  of  its 
members.* 

The  ancient  and  medieval  attitude  toward  the  alien  was  hostile, 
and  he  was  accordingly  excluded  from  entering  the  state,  and  when 
the  bars  were  let  down,  was  subject  to  various  taxes  and  restrictions.* 
The  factors  of  conmierce,  civilization  and  increasing  means  of  trans- 
portation, have  changed  this  attitude  and  the  various  restrictions 
have  gradually  disappeared.  China  and  Japan  are  the  last  states 
of  any  importance  to  retain  the  ancient  conception,  and  even  in 
these  states  it  is  fast  disappearing,  like  morning  mist  before  the  sun. 
In  the  modem  worid  the  current  of  individual  international  life  and 
commerce  has  swept  away  the  exclusiveness  of  various  state  organ- 
isms and  broken  down  almost  all  of  the  state  barriers  which  formerly 
existed.  A  few  ancient  stumps  still  raise  their  heads  above  the 
swelling  tide,  but,  imdermined  and  weakened,  are  tottering  to  their 
fall.  The  chief  obstacles  to  the  flow  of  this  current  are  economic  and 
racial  prejudices.  In  a  few  instances,  state  organisms,  by  reason  of 
distinctions  of  this  kind,  disturb  the  international  current,  as  a  boulder 
in  the  bed  of  a  stream  causes  an  eddy  in  the  water  flowing  above.' 

The  movement  of  individuals  from  one  state  to  another  was 
formerly  restricted  imder  the  influence  of  the  views  we  have  alluded 
to,  which  not  only  induced  a  state  to  keep  foreigners  out,  but  also 
to  keep  its  own  members  in.  The  latter  restriction  is  entirely  a 
matter  of  municipal  law  and  has  almost  entirely  disappeared.*    The 


collect  bonds  of  the  Ottoman  Empire; 
Holland,  Studies  Int.  L.,  (1898)  160. 
1902 — ^Action  of  Great  Britain,  Ger- 
many and  Italy  against  Venezuela  for 
collection  of  interest  on  bonds  issued  by 
Venezuelan  Government  for  public 
works  and  damages  for  injuries  sus- 
tained by  subjects  in  time  of  revolution; 
1  Westlake,  Int.  L.,  2  ed.  (1910)  335. 
"State  Loans  in  their  Relation  to  Inter- 
national Policy,"  Luis  M.  Drago;  1 
Amer.  J.  Int.  Law,  692  et  seq.  "Con- 
tractual Claims  in  International  Law," 


Edwin  M.  Borchard;  13  Col.  Law  Rev. 
457  et  seq.  Hall,  Int.  Law,  6  ed.  ( 1909) 
275,  says  a  distinction  has  been  drawn 
between  loans  of  a  state  and  other 
monetary  credits,  especially  in  Eng- 
land, but  there  is  no  l^al  groimd  for 
the  distinction,  which  is  made  solely  in 
practice  and  not  obligatory. 
^  See  {425,  ante. 

*  See  S426,  ante. 
» See  §427,  ante. 

*  See  §428,  ante. 
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factors  inducing  the  change  have  operated  as  a  restraint  on  the  power 
of  exclusion  and  expulsion  of  an  alien.  We  may  therefore  say  that 
today  an  independent  state  has  full  power,  by  virtue  of  its  exclusive 
jurisdiction,  to  exclude  or  expel  an  alien,  and  that  the  only  question 
for  the  international  lawyer  is  how  far  and  in  what  particular  the 
exercise  of  that  power  is  restrained  by  the  international  factors  of 
conduct.  We  find  that  in  practice  there  is  no  such  restraint  except 
in  special  cases,  and  that  a  state  is  fully  competent  to  exclude  an 
alien,  but  that  self-interest  is  the  principal  factor  inducing  it  to 
open  its  frontiers  so  that  its  own  members  may  participate  fully  in 
international  life.* 

The  member  of  a  state  is  a  person  bound  to  it  by  the  tie  prescribed 
by  the  municipal  law  of  the  state,  the  word  "member"  being  used 
as  more  accurate  and  general  than  the  common  terms  of  citizen 
and  subject.  The  question  of  state  membership  is  entirely  one  of 
municipal  law  and  a  question  of  fact  for  the  international  lawyer.* 
Changes  in  membership  occur  as  prescribed  by  the  mimicipal  law  in 
the  case  where  an  individual  desires  to  change  his  membership,^  or  the 
change  may  be  forced  upon  him  by  a  change  in  international  facts.  • 

The  members  of  a  state  may  be  compared  to  particles  clinging 
to  the  international  body  as  it  moves  in  its  course  through  the  inter- 
national world.  If  that  body  is  broken  to  fragments,  or  collides 
with  another,  the  adhesion  of  the  particles  is  disturbed  and  they 
must  remain  with  the  fragments  of  the  old  body,  if  any,  or  attach 
themselves  to  another  body.  For  such  a  particle  to  attempt  the 
international  world  alone  means  annihilation. 

Where  there  is  a  change  in  international  fact,  which  was  of  frequent 
occurrence  in  western  Europe,  the  member  of  a  state  generally  had  a 
corresponding  change  forced  upon  him  which  was  entirely  in  con- 
sonance with  the  medieval  idea  of  the  insignificance  of  the  individual 
and  his  more  or  less  fixed  territorial  status  which  he  was  unable 
to  change  at  will.  Modem  conceptions  of  the  worth  of  the  individual 
man  and  his  standing  in  the  commtmity  have  caused  an  alteration 
in  this  view  and  brought  about  the  notion  that  where  there  is  such 
a  change,  the  individual  member  must  be  given  an  option  to  say 
whether  he  will  change  too  or  not.  The  great  freedom  of  movement 
in  modem  times  makes  the  question  less  acute,  as  an  individual  may 
more  easily  emigrate  if  the  membership  he  is  compelled  to  accept 
is  not  to  his  liking.® 

» See  S429,  ante.  «  See  {430,  ante.  ^  See  §433,  ante. 

» See  §434,  ante.  » See  §434,  ante. 
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We  have  therefore  in  modem  times  an  increased  nttmber  of  cases 
in  which  changes  in  membership,  by  reason  of  individual  movements, 
take  place  without  disturbing  the  superimposed  political  structure. 
In  ancient  and  medieval  times,  such  freedom  of  individual  movement 
was  unknown,  and  a  people  had  to  take  with  them  their  political 
fabric  and  displace  that  of  the  people  where  they  went,  which  meant 
a  war  of  extermination  for  one  political  organization  or  the  other. 
The  increased  amount  of  freedom  and  ease  in  changing  membership 
is  a  potent  cause  in  decreasing  the  occasions  for  friction  between 
independent  states.^" 

The  members  of  the  state  having  been  defined,  and  the  modem 
freedom  of  movement  pointed  out,  we  now  come  to  the  concrete 
results  of  that  movement,  to-wit,  the  alien  in  the  state.  His  entry 
may  be  involuntary,  as  where  he  is  cast  on  shore  from  a  shipwreck 
or  brought  in  as  a  prisoner  tmder  some  form  of  duress,  or  as  a  child 
of  tender  years.  No  question  has  been  raised  as  to  any  of  these 
cases  except  that  of  shipwrecked  individuals.  The  former  practice 
of  plundering  wrecks  has  practically  disappeared  from  all  civilized 
countries.  Voltmtary  entry  is  the  usual  case  and  the  one  to  which 
our  attention  will  be  directed." 

An  alien  in  the  jurisdiction  has  an  interest  in  himself  and  the 
property  and  persons  he  brought  in  with  him.  His  own  state  has  an 
interest  in  him,  and  there  are  a  number  of  possible  interests  in  the  state 
which  he  may  acquire,  as  to  which  there  is  a  question  of  how  far  he 
will  be  permitted  to  make  an  acquisition,  and  as  to  all  these  interests 
the  question  of  how  far  his  own  state  will  furnish  protection  for  him.** 

When  he  is  within  the  territorial  jurisdiction,  he  is  entirely  within 
its  grasp  and  power,  which  jurisdiction  to  that  extent  displaced  the 
jurisdiction  of  his  own  state.  The  conflict  between  the  territorial 
and  personal  jurisdiction  in  such  cases  has  already  been  discussed, 
and  while  some  writers  advance  the  view  that  the  jurisdiction  of  the 
state  when  it  meets  the  alien  is  limited,  in  the  sense  that  there  is 
a  want  of  power  because  of  the  presence  of  the  personal  jurisdiction 
of  the  alien's  own  state,  the  notion  is  believed  to  be  entirely  without 
weight  and  overlooks  the  fact,  which  is,  that  the  power  is  full  and 
complete,  and  the  only  question  is  how  far  it  is  restrained  by  the 
superimposed  international  factors  of  conduct.*' 

The  alien  and  his  interests  may  be  damaged  (A)  by  action  of  the 
state,  which  may  be  in  the  executive,  judicial  or  legislative  branches, 

>•  See  (434,  ante.     "  See  §435,  ante.     "  See  §436,  ante.     ^*  See  §437,  ante. 


INDBPBNDBNT  STATES  AND  AUBNS  53 

§470  Summary. 

(B)  by  act  of  an  individual."  The  position  of  the  alien  in  the  juris- 
diction with  reference  to  these  various  interests  is  largely  regulated 
by  treaty,  and  most  of  the  questions  are  questions  of  construction  of 
treaty.**  It  is  clear,  however,  particularly  from  the  discussion  which 
has  gone  before,  that  the  power  of  the  state  over  the  alien  in  the 
jurisdiction  is  complete,  and  that  it  is  restrained,  if  at  all,  only  by 
treaty  provisions  with  other  states  and  by  international  factors  of 
conduct. 

A  state  will  protect  its  members  in  a  foreign  jiuisdiction  by  setting 
in  motion  the  international  factors  of  conduct  against  the  state 
concerned  in  order  to  procure  such  action  as  may  be  desired,  and  the 
position  of  the  alien  in  the  jurisdiction  is  frequently  approached 
from  that  point  of  view.  The  action  taken  will  be  proportionate 
to  the  g^vity  of  the  case,  and  the  interest  taken  by  the  government 
in  it,  and  may  vary  from  mere  protest  to  the  application  of  force,  as 
by  armed  invasion  of  the  territory  or  by  exercise  of  reprisals.  The 
alien  within  the  jurisdiction  will  raise  several  questions  as  to  the 
exercise  of  the  jurisdiction  of  the  state  over  him.* 

Membership  in  a  state  is  a  matter  solely  of  mtmicipal  law  and 
the  admission  of  the  alien  to  membership  entirely  in  the  discretion 
of  the  state,  and  it  is  beUeved  that  no  state  has  ever  taken  the  attitude 
that  there  is  any  international  factor  of  conduct  compelling  the 
exercise  of  the  discretion  in  this  respect.* 

Membership  in  learned  professions  is  also  entirely  in  the  discretion 
of  the  state,  and  while  in  many  instances  privileges  of  membership 
are  extended  to  foreigners,  in  others  they  are  denied.  In  this  case 
also  there  are  no  international  factors  of  conduct.* 

Burdens  of  government  generally  fall  on  the  alien  as  well  as  on 
the  members  of  the  state.  If  the  alien  comes  within  the  jurisdiction 
and  enjoys  the  benefit  of  the  peace  and  order  brought  about  by 
the  existence  of  the  government,  he  should  in  equity  contribute  to 
its  support,  and  this  position  has  been  acquiesced  in  universally 
throughout  the  civilized  world.^  No  question  has  been  raised  as  to 
eminent  domain,  police  power,*  taxation*  and  custom  duties.' 

In  the  case  of  compulsory  military  service,  there  is  a  difference  of 
opinion.  It  has  been  supposed  that  there  is  a  distinction  between 
service  in  aid  of  the  order  and  the  safety  of  the  government  as  mere 
police  work  and  service  in  aid  of  military  operations  in  furtherance 

^  See  (439,  ante.       ^  See  §459,  ante.     >  See  {443.  ante.        *  See  §446,'ante, 
>*  See  §438,  ante.       '  See  §442,  ante.     *  See  §444,  ante.        *  See  §445,|ante. 
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of  political  and  national  aims.  The  distinction  is  not  of  importance, 
as  it  is  practically  impossible  to  draw  in  fact,  and  most  modem 
treaties  contain  clauses  exempting  the  members  of  the  contracting 
parties  from  service  in  army,  navy  or  national  guard.' 

The  restrictions  as  to  the  ownership  and  enjojrment  of  property, 
real  and  personal,*  within  the  state  have  generally  disappeared,' 
although  a  few  states  still  maintain  restrictions  on  the  ownership  of 
real  property.*"  Patent  rights,  vessels  and  copyrights  are  some- 
times similarly  restricted  as  to  alien  ownership."  No  case  has  been 
found  where  any  state  has  set  in  notion  any  other  international  factor 
of  conduct  except  pretests  where  any  such  restrictions  have  been 
maintained.  The  factors  we  have  already  referred  to,  operating  to 
promote  freedom  of  communication  between  the  members  of  different 
states,  have  gradually  worn  away  these  restrictions. 

The  self-interest  of  the  state  demands  that  the  alien  have  adequate 
redress  for  any  damage  to  his  interest,  otherwise  there  will  be  no 
inducement  for  him  to  come  within  the  borders  and  carry  on  com- 
merce, and  that  is  the  particular  end  which  the  self-interest  of  the 
state  has  in  view.  The  general  rule  in  civilized  countries  is  that  an 
alien  may  avail  himself  of  the  remedial  law  upon  the  same  terms  as 
the  members  of  the  state  with  a  few  minor  distinctions,  as,  for 
instance,  security  for  cost,  etc.,  which  seem  unobjectionable.*^ 

Damages  caused  by  a  mob  or  riot  present  a  case  of  an  act  done 
by  individuals,  who,  in  so  acting,  have  broken  the  municipal  law, 
and,  for  the  time  being,  paralyzed  the  political  power  of  the  state, 
because  of  the  failure  of  the  mimicipal  law  to  curb  the  violence,  and, 
to  that  extent,  there  is  a  failure  of  the  state  to  conform  to  its  inter- 
national obligations.  By  the  municipal  law  of  many  states,  an 
individual  so  damaged  by  a  member  of  the  state,  may  recover  from 
the  local  government.  It  is  generally  recognized,  although  there  is 
a  contention  to  the  contrary,  that  every  independent  state  is  under 
responsibility  to  make  compensation  in  such  cases,  an  obligation 
which  is,  furthermore,  dictated  by  the  motives  of  self-interest, 
because  unless  the  state  demonstrates  its  strength  sufficiently  to 
either  curb  such  mobs  or  make  compensation  when  they  do  break 
out,  there  will  be  small  incentive  to  the  inflow  of  foreign  capital 
and  commerce,  which  as  we  have  frequently  pointed  out,  is  necessary 
to  the  development  of  the  life  of  the  state.*'     In  some  states  labor 

T  See  §447,  ante.  »»  See  §450,  ante.  "  See  §452,  ante. 

■  Sec  §449,  ante.  "  See  §45 1,  ante,  "  See  §453,  ante. 
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laws  have  been  passed  restricting  the  liberty  of  the  alien  to  contract 
for  services  for  his  labor.  No  question  has  been  raised  as  to  these 
laws,'  but  they  may  well  be  a  cause  for  international  comment." 
The  self-interest  of  the  state  will  furthermore  impel  it  to  act  when 
the  alien  damages  the  interest  of  the  state  or  of  one  of  its  members. 
In  the  ordinary  case  of  a  damage  to  the  member  of  the  state  or  a 
violation  of  the  criminal  law,  the  remedy  in  the  municipxal  courts 
will  be  suflScient. 

Where  the  alien  is  obviously  detrimental  to  the  interests  of  the 
state,  self-interest  will  require  that  he  be  excluded  or  expelled. 
Thus,  if  an  alien  comes  from  a  country  of  different  standards  of 
living  from  those  prevailing  in  the  country  where  he  goes,  or  if  there 
is  a  large  influx  of  persons  out  of  sympathy  with  the  institutions 
of  the  state,  there  will  be  a  damage  to  the  social  institutions  of  that 
state  which  can  only  be  remedied  by  excluding  or  expelling  the  alien. 
So,  also,  he  may  come  upon  an  errand  of  propaganda,  either  on  behalf 
of  some  foreign  government  particularly  or  as  a  member  of  some 
sect  or  organization,  which  has  for  its  object  the  spread  of  inmioral, 
pernicious  or  anarchistic  doctrines,  which  are  not  those  entertained 
by  the  people  of  the  state  to  which  he  comes,  and  as  to  which,  there- 
fore, the  principal  remedy  is  to  exclude  or  deport  the  alien.  Cases 
of  this  kind  are  of  frequent  occurrence,  and  there  is  no  international 
factor  of  conduct  controlling  an  exercise  of  the  discretion  of  the 
state  in  this  respect  except  in  so  far  as  the  members  of  one  state  may 
be  discriminated  against  solely  because  they  are  members  of  that 
state,  and  not  because  of  the  extraneous  circumstances.  The 
exclusion  or  expulsion  here  is  not  because  of  the  alienage  but  because 
of  the  peculiar  circumstances  affecting  the  alien.^* 

The  government  of  the  state  is  its  organ  for  international  relations, 
and  must  therefore  assiune  the  discharge  of  any  responsibility 
incurred  by  the  state  with  respect  to  an  alien.  If  there  is  a  decay  or 
paralysis  of  the  government,  the  state  is,  for  the  time  being,  without 
any  organ,  and  while  such  cases  have  occurred,  they  are  ordinarily 
of  short  duration  and  of  no  moment  in  international  life,  as  the  govern- 
ment finally  set  up  within  that  state  will  proceed  generally  by 
assuming  the  obligations  of  the  government  which  disappears. 

When  there  is  a  change  of  government,  we  have  two  cases:  first, 
of  the  damages  caused  to  the  alien  by  the  change,  and,  secondly, 
of  how  far  the  new  government  will  assume  obligations  for  acts  done 

^*  See  §454,  ante.  ^*  See  §455,  ante. 
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during  the  period  of  the  existence  of  the  old  government.  These 
questions  are  of  rare  ocxnirrence  in  modem  states  with  stable  govern- 
ments,  as  revolutions  are  of  infrequent  occurrence.  The  principal 
cases  have  occurred  in  South  America  where  revolutions  aie  ahnost 
a  national  pastime,  and  in  consequence  often  cause  disturbance  to 
foreigners.  .The  acctunulation  of  damages  in  such  case  has  induced 
these  states  to  adopt  or  attempt  to  adopt  peculiar  laws  preventing 
foreigners  from  having  redress  in  such  cases.  This  is  a  phase, 
however,  of  international  relations  which  will  tmdoubtedly  pass  away 
as  soon  as  these  governments  acquire  greater  stabiUty,  and  therefore 
does  not  require  any  extended  discussion.' 

Where  there  is  an  independent  and  dependent  state,  questions 
will  sometimes  arise  as  to  how  far  the  independent  state  is  bound  to 
assume  responsibility  for  acts  done  by  the  dependent  state  with 
respect  to  aliens.  If  the  dependent  state  exists  partly  in  interna- 
tional life  to  such  an  extent  as  to  assume  an  international  responsi- 
bility as  to  aliens,  then  the  foreign  state  will  have  recourse  directly 
against  it  and  the  independent  state  will  have  no  concern  in  the 
matter. 

Where,  however,  the  dependent  state  is,  as  is  sometimes  the 
case,  entirely  shut  of!  from  international  life,  then  the  independent 
state  must  assume  the  entire  international  obligations  of  such  a 
state, '  and  so  far  as  international  life  is  concerned,  the  case  calls 
for  no  further  comment.  It  so  happens,  however,  that  sometimes  the 
municipal  law  in  such  a  case  fails  to  confer  upon  the  independent 
state  adequate  power  of  enforcing  the  international  obligation  upon 
the  dependent  state,  and  a  case  will  occur,  where  the  dependent  state 
will,  as  it  were,  run  loose  without  the  independent  state  upon  which 
it  is  dependent  being  able  to  control  it.  There  is,  as  it  were,  a 
hiatus  in  the  elimination  of  the  international  obligations  of  the  depend- 
ent state  by  the  mimicipal  law.  Such  cases,  however,  entirely  pre- 
sent a  question  of  mtmicipal  law.* 

Extradition  is  a  surrender  of  an  individual  by  one  state  to  another 
and  was  practically  unknown  prior  to  modem  times.  If  an  individual 
wanted  by  one  state  is  in  the  jurisdiction  of  another,  the  state  wanting 
him  cannot  take  him  out  of  that  jtuisdiction  without  the  consent  of 
that  state  unless  by  forcible  violation  of  the  territorial  jurisdiction. 
Few  cases  have  occurred  of  a  violation  of  jurisdiction  upon  this 
ground.*'  The  increased  means  of  communication  in  the  modem 

>  See  §457,  ante.  *  See  §458,  ante.  *  See  §462,  ante. 
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world  have  made  it  easy  for  criminals  to  escape  from  one  jurisdic- 
tion into  another,  and  the  general  necessity  of  administering  justice 
and  the  common  interest  of  civilization  have  led  to  the  practice  of 
surrendering  such  criminals  for  punishment.  The  practice  is  gov- 
erned ahnost  entirely  by  treaty,  but  there  is  no  question  but  that 
every  independent  state  has  full  inherent  power  to  surrender  any 
person  within  its  jiuisdiction  that  it  sees  fit,  whether  there  is  a  treaty 
or  not.  Many  states  refuse  to  extradite  in  the  absence  of  a  treaty, 
which  position  'assumed  is  a  mere  matter  of  discretion  and  of  municipal 
law.  This  question,  as  to  surrendering  in  the  absence  of  treaty, 
from  an  international  point  of  view,  is  generally  completely  confused 
with  the  municipal  aspect  of  the  question.* 

In  a  limited  government,  it  may  be  that  the  executive  has  no 
power  of  surrendering  the  fugitive  as  an  absolute  monarch  would 
have,  in  the  absence  of  some  legislation  or  other  authority  giving 
him  that  function.  It  may  be  that  the  mimicipal  law  authorizes 
him  to  extradite  in  the  cases  of  treaty.  Therefore,  from  the  municipal 
point  of  view,  it  is  perfectly  easy  to  see  how  it  becomes  material  in 
determining  whether  a  surrender  shall  take  place  in  a  certain  case,  to 
examine  whether  there  is  or  is  not  a  treaty.  The  question,  however, 
is  entirely  immaterial  from  an  international  point  of  view.* 

Since  the  French  Revolution,  political  refugees  have  been  generally 
protected.  There  is,  however,  a  difficulty  in  defining  a  political 
crime  and  distinguishing  it  from  an  ordinary  one  according  to 
municipal  law.* 

Some  states  refuse  to  surrender  one  of  their  own  members  who 
has  conmiitted  a  crime  in  another  state,  generally  on  the  ground 
that  they  have  extra-territorial  criminal  law  which  covers  the  offense. 
Other  states  will,  however,  extradite  their  own  member^  and  those 
generally  are  the  states  which  have  no  such  extra-territorial  criminal 
law.* 

In  the  case  of  the  loans  and  obligations  of  a  state,  the  alien  n-ay 
be  entirely  without  the  jurisdiction  and  have  an  interest  in  the 
payment  of  its  loans,  which  interest  may  be  affected  by  the  action  of 
the  state  in  refusing  to  pay  them.  Cases  of  repudiation  of  obligations 
by  an  independent  state  are  somewhat  rare,  and  the  general  opinion 
in  practice  is  that  no  such  obligations  may  be  collected  by  force. 
There  is  sound  reason  for  this  position.  The  independent  state, 
under  the  tmiversal  practice  prevailing,  may  not  be  sued  in  its  own 

*  See  )465,  ante.  *  See  )468,  ante.  *  See  §467,  ante. 
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courts.  The  member  of  the  state,  therefore,  carniot  recover  against 
his  own  state  upon  its  obligation,  and  the  alien  cannot  recover  in 
the  municipal  court  for  the  same  reason,  and,  in  that  respect,  is  in 
the  same  position  as  a  member  of  the  state.  There  is,  therefore, 
some  room  to  contend  in  reason  that  the  alien  should  not  be  in  a 
better  position  in  the  international  world  by  reason  of  the  assistance 
of  his  own  state  in  setting  in  motion  the  international  factors  of 
conduct,  in  other  words,  that  the  freedom  of  an  independent  state 
from  being  forced  to  pay  in  its  own  courts  extends  to  international 
relations.  In  fact,  instances  of  the  application  of  such  force  have 
been  rare,  and  the  absence  of  such  action  has  proceeded  largely  from 
the  self-interest  of  states  because  a  state  taking  the  action  may  find 
itself  in  the  course  of  fifty  or  a  hundred  years  in  the  position  of  not 
wanting  to  have  that  action  taken  against  it.' 

'  See  §469,  ante. 
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Preliminary. 

§500.  We  have  in  the  previous  chapters  discussed  the  substantive 
principles  of  international  law  and  attempted  to  describe  in  terms 
of  order  the  conduct  of  independent  states  in  their  relations  with 
each  other  as  determined  by  the  international  factors  of  conduct.* 
It  is  necessary,  before  proceeding  with  the  inquiry  into  the  remedies 
of  international  law,  to  say  a  few  words  about  state  conflicts,  as 
these  conflicts  may  or  may  not  result  in  the  pursuit  of  an  inter- 
national remedy  and  therefore  should  be  separately  noted,  particularly 
since  they  include  a  ntmiber  of  cases  which  have  not  been  heretofore 

*  For  definition  of  see  §105,  ante. 
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referred  to  because  not  conveniently  falling  under  any  of  the  previous 
chapter  headings.  States  may  have  conflicting  interests  or  they  may 
conflict  in  the  exercise  of  state  power. 

Conflict  in  State  Interests. 

§501.  The  various  independent  states  of  the  world  will  have 
conflicting  interests  which  are  too  complicated  and  ntunerous  for 
detailed  reference.^*  They  may,  however,  be  arranged  imder  two 
general  headings,  (A)  conflicts  between  two  or  more  interests  in  the 
same  object,  as  the  open  sea  or  a  particular  piece  of  territory,  (B) 
conflicts  as  to  an  object  in  which  one  state  has  an  interest  and  which 
object  moves  from  the  jurisdiction  of  one  state  to  that  of  another, 
the  principal  instances  of  which  are  (a)  members  of  one  state  going 
to  another  state,"  (b)  vessels  of  the  state  entering  the  marginal 
jurisdiction  of  another  state;'*  all  of  which  have  been  discussed 
and  require  no  further  attention. 

Conflicts  in  State  Acts. 

§502.  Conflicts  in  the  exercise  of  state  power  occur  in  several 
ways — (A)  Between  the  two  territorial  jurisdictions,  which  will  occur 
when  (a)  the  entire  organism /of  one  state  moves  against  the  other 
and  attempts  to  displace  it;*  (b)  when  the  state  sends  against  the 
other  state  sufficient  force  to  in  fact  displace  the  territorial  jiiris- 
diction  of  the  other  in  whole  or  in  part.  (B)  Between  the  marginal 
jurisdiction*  and  the  jurisdiction  of  a  foreign  state  over  its  ship  in 
the  maritime  belt.  Marginal  jurisdiction  v.  Maritime  jurisdiction. 
(C)  Between  two  or  more  ships  of  different  states  on  the  high  sea.* 
Maritime  jurisdiction  v.  Maritime  jtirisdiction.  (D)  Between  mem- 
bers of  different  states  in  territory  of  no  state,  which  is  in  effect  a 
conflict  between  the  actual  force  which  each  individual  can  muster 
under  the  circumstances  of  the  case. 

In  (A),  (B)  and  (C),  the  conflicts  of  jurisdiction  may  be  technical, 
where  the  state  act  is  insuflBcient  to  overcome  the  jurisdiction  invaded ; 
or  actual,  when  there  is  sufficient  force  to  in  fact  displace  that  juris^ 
diction,*  and  in  each  case  may  be  by  direct  physical  act  of  invasion 
or  by  indirect  acts  when  there  is  pressure  applied  determining  the 

^•See  §104,  ante,  on  interests  of  a  *  See  §313,  ante,  on  marginal  juris- 

state.  diction. 

*  See  Chapter  8.  *  See    §292,    ante,    on    interference 

'♦See  §312  et  seq.,  ante.  between  ships  on  the  high  sea. 

'See  §96,  ante,  on  territorial  juris-  *  See  §766and  §831,post,  onbelliger- 

diction.  ent  occupation. 
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conduct  of  the  state  against  which  the  power  is  applied  without 
physical  conflict. 

Acts  of  Individuals  Distinguished  from  State  Acts. 

§503.  An  individual  can  never  invade  the  jurisdiction  of  another 
state  so  long  as  he  is  a  member  of  any  state,  and  any  act  of  his  will  be 
dealt  with  by  the  state  involved  as  an  individual  act.^  If  he  is 
within  its  jurisdiction,  he  will  be  subj^t  to  the  municipal  power  of 
the  state,  which  case  is  discussed  tmder  the  heading  of  aliens  in 
the  jurisdiction.^*  If  he  is  within  his  own  state,  then  the  state 
of  which  he  is  a  member  mtist  answer  to  the  other  state  according 
to  the  circumstances  of  the  case  and  the  extent  of  the  international 
obligation  resting  upon  it.  If  his  own  state  cannot  actually  control 
him,  the  state  damaged  can  only  pursue  such  remedy  against  that 
state  as  may  be  open  to  it  in  international  life,  when  the  individual 
himself  cannot  be  reached.  In  like  manner,  an  individual  acting  on 
behalf  of  a  state  or  in  the  employ  of  a  state  loses  his  character  as  an 
individual  and  the  legal  nature  of  his  act  is  to  be  considered  solely 
as  an  act  of  state.  Therefore,  we  find  that  individuals  as  such  cannot 
figure  in  this  discussion  at  all  when  outside  the  jurisdiction  of  their 
own  state.  • 

Justification  of  Invasions  of  State  Jurisdiction. 

§504.  The  writers  frequently  tmdertake  to  justify  acts  of  invasion 
of  the  jurisdiction  of  one  state  by  another  on  various  groimds  without 
reaching  any  clear  conclusion.  The  question  is  -discussed,  for 
instance,  whether  territorial  inviolability  is  paramount  to  the  so-called 
right  of  self-preservation. •  Stated  in  more  accurate  English,  the 
question  is  whether  the  imdoubted  inherent  power  of  the  state  to 
protect  itself  according  to  its  inherent  capacity  and  the  interest 
which  a  state  has  in  itself  may  be  exercised  at  the  expense  of  the 
territorial  inviolability  of  another  state.  The  question  as  even 
thus  stated  betrays  lack  of  accurate  analysis  and  raises  the  question 
of  whether  the  violation  of  territory  is  an  act  by  way  of  redress  for 
actual  or  theoretical  damage  to  the  self-interest  of  a  state  or  whether 

'See  §73,  ante,  on  distinction  be-  124,  quotes  PhilUmore  as  saying  that 

tween  state  act  and  individual  act.  international  law  considers  the  right  of 

'*  See  Chapter  8.                             ^  self-preservation  as  paramount  to  that 

'See    §114,    ante,    on    position    of  of  territorial  inviolability  and  the  latter 

individuals  in  international  law.  is  to  be  maintained  at  the  expense  of 

•  Halleck,  Int.  JL.,  4  ed.  (1908)  Vol.  1,  the  former. 
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it  is  a  wanton  act  of  aggrandizement  on  which  opinions  will  differ,  and 
to  which  the  international  lawyer  is  tumble  to  give  a  jtiral  answer. 

It  is  assumed  that  the  application  of  the  proper  principle  will 
determine  whether  any  given  interference  is  in  accordance  with 
international  law,  but  the  indefinite  operation  of  the  factors  of  inter- 
national conduct*"  which  should  by  this  time  be  sufficiently  obvious 
to  the  learned  reader,  and  the  absence  of  any  superior  political  power 
which  can,  for  practical  purposes,  definitely  determine  that  question, 
make  the  application  of  that  assumption  like  the  mathematicians' 
pursuit  of  infinity.  The  operation  of  the  factors  fluctuates  from 
time  to  time  and  produces  in  consequence  differences  in  independent 
state  conduct  at  different  times  in  the  world's  history.  Some  cases 
will  be  clearly  in  accordance  with  international  factors  of  Conduct, 
but  at  the  same  time  the  remedies  are  often  otherwise  used,  which 
evil  cannot  be  remedied  imtil  there  is  a  political  power  superior  to 
the  independent  states  of  the  world.  The  justification  of  such  an 
invasion  is  more  a  political  than  a  legal  question." 

Adjustment  of  Invasions  of  State  Jurisdiction. 

§505.  These  invasions  are  usually  adjusted  between  the  parties, 
or  the  case  is  provided  for  by  treaty."  Sometimes  after  the  invasion 
of  the  jurisdiction  has  occurred  the  matter  is  investigated,  reparation 
made,  and  apologies  tendered.  Such  acts  are  inevitable  in  inter- 
national life."  It  does  not  seem  possible  for  states  to  have  any 
intercourse  at  all  without  occasionally  overstepping  the  bounds  of 
territorial  jurisdiction.  We  shall  next  refer  to  various  instances  of 
invasion  of  state  jurisdiction,  or,  more  acairately,  we  shall  endeavor 
to  describe  some  of  the  cases  of  damage  by  one  state  to  the  interest 
or  jurisdiction  of  another. 

Intervention. 


Preliminary. 


§506.  Few  topics  of  international  law  are  involved  in  as  much 
ambiguity  as  that  of  intervention,  and  it  is  impossible  to  collect 
from  the  remarks  of  the  writers  any  clear  idea  on  the  subject.     Inter- 

>»  See  §105,  ante.  Walker,  Man.  Int.  L..  (1895)  86. 

"  See  as  to  justification;    Hall,  Int.  »  See  Twiss.  War,  2  ed.  (1875)  1. 

Law,  6  ed.  (1909)  264  et  seq.;  1  Oppen-  »'  See  Ch.  10  on  settlement  of  inter- 

heim,  Int.  L.,  2  ed.  (1912)   184-188;  national  disputes. 
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vention  can  only  be  understood  by  a  reference  to  several  principles 
which  have  already  been  discussed,  and  consequently  our  inquiry 
into  this  topic  has  been  postponed  to  this  part  of  the  treatise  in  order 
that  we  may  have  those  points  before  us.  We  shall  consider  (A) 
definition  of  intervention,  (B)  grounds  of  intervention.  (C)  the  gen- 
eral principles  involved,  (D)  the  principle  of  non-intervention. 

Definition  of  Intervention. 

§507.  The  word  intervention  in  its  proper  sense  means  a  going 
between  and  presupposes  an  existing  controversy  of  some  kind  into 
which  the  intervener  interjects  himself.  It  has  been  given  a  much 
more  extended  meaning  by  writers  on  international  law.  and  as  so 
used  is  synonymous  with  the  word  "interference.""  A  few  defini* 
tions  are  collected  in  the  note,*  which,  as  will  appear  from  the  ensuing 
discussion,  are  too  narrow  as  they  do  not  include  all  the  cases  to 
which  the  term  is  applied.  We  shall  proceed  with  the  inquiry  by  the 
use  of  the  word  interference  retaining  the  word  intervention  for  the 
headings  in  deference  to  established  usage.  A  state  may  interfere 
with  the  conduct  of  another  state  in  many  different  ways  which  for 
our  purposes  may  be  arranged  under  two  headings:  (A)  an  inter- 
ference in  reference  to  a  dispute  between  two  or  more  other  states. 


"  1  Westlake,  Int.  L.,  2  ed.  (1910) 
317;  Woolscy,  Int.  L.,  6  ed.  (1897) 
43-58;  Halleck,  Int.  L.,  4  ed.  (1908) 
Vol.  I,  102  et  seq.,  use  correct  words, 
interference  and  non-interference. 

^ "  Intervention  takes  place  when  a 
state  interferes  in  the  relations  of  two 
other  states  without  the  consent  of 
both  or  either  of  them,  or  when  it  inter- 
feres in  the  domestic  affairs  of  another 
state  irrespectively  of  the  will  of  the 
latter,  for  the  purpose  of  either  main- 
taining or  altering  the  actual  condition 
of  things  within  it;"  Hall,  Int.  Law,  6 
ed.  (1909)  278.  "The  subject  of  forc- 
ible intervention,  which  may  be  defined 
as  dictatorial  (that  is,  as  implying  the 
use  or  threat  of  force)  interference  in 
the  affairs  of  another  nation,  is  one  of 
great  difficulty  and  complexity;"  Her- 
shey.  Int.  L.,  (1912)  147,  148.     "The 


essence  of  intervention  is  force,  or  the 
threat  of  force,  in  case  the  dictates  of 
the  intervening  power  are  disregarded;" 
Lawrence,  Int.  Law,  5  ed.  (1913)  124. 
"Intervention  is  dictatorial  interfer- 
ence by  a  State  in  the  affairs  of  another 
State  for  the  purpose  of  maintaining 
or  altering  the  actual  condition  of 
things;"  1  Oppenheim,  Int.  L.,  2  ed. 
(1912)  188.  That  it  always  concerns 
the  external  independence  or  the  terri- 
torial or  personal  supremacy  of  a  state, 
and  (on  p.  189)  says  "Intervention 
proper  is  always  dictatorial  interference 
and  not  interference  pure  and  simple." 
Intervention  is  used  in  international 
law  to  mean  interference  of  a  state  in 
affairs  pending  between  two  or  more 
states  or  interference  of  a  state  in  the 
internal  affairs  of  another  state;  1 
Westlake,  Int.  L.,  2  ed.  (1910)  317. 
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(B)  an  interference  with  the  conduct  of  a  state  in  the  absence  of  any 
controversy  at  all  between  that  state  and  another  state. 

The  interference  may  range  from  the  gentlest  diplomatic  suggestion 
to  the  exertion  of  overpowering  force,  and  the  desired  object  may  be 
obtained  at  any  stage  of  the  proceedings.  Some  writers  have  dis- 
tinguished diplomatic  from  forcible  interference,*  which  distinction 
seems  to  be  only  one  of  a  degree  of  effort.  The  word  "interference" 
therefore,  is  a  general  one  covering  many  specific  state  acts,  and  the 
confusion  in  the  subject  arises  from  the  fact  that  the  writers  gen- 
erally-approach  these  acts  from  two  distinct  points  of  view:  (A)  from 
the  general  aspect  of  interference,  (B)  from  the  specific  acts,  without 
fully  realizing  that  they  are  discussing  the  same  thing,  and  conse- 
quently failing  to  bring  the  threads  of  the  discussion  together. 

It  might  b^  supposed  from  the  remarks  of  the  writers  that  inter- 
vention takes  place  by  one  state  entirely  within  the  jurisdiction  of 
another.  This  is  a  mistake.  States  may  exert  upon  each  other 
pressiu^  through  various  external  factors,  which  may  result  in  a 
changed  state  action  against  the  will  and  consent  of  the  state,  which 
nevertheless  is  not  accompanied  by  any  act  of  the  interfering  state 
within  the  jurisdiction.'"* 


Grounds  of  Intervention. 

§508.  The  writers  undertake  to  assign  various  grounds  on  which 
interference  may  or  may  not  be  justified,  and  while  there  is  a  certain 
unanimity  of  opinion  as  to  some  of  these  grounds,  as  to  others  there 
is  a  sharp  difference  in  the  views  entertained.*  The  principal  grounds 
assigned  are  as  follows: 


'Hershey,  Int.  L.,  (1912)  147n>«. 

*  Halleck,  Int.  L..  4  ed.  (1908)  Vol.  1, 
111,  discusses  the  so  called  right  of 
certain  states  of  excluding  from  the 
papacy  under  the  heading  of  interfer- 
ence. This  is  not  so,  however,  as  it  is 
an  act  provided  for  by  the  municipal 
law  of  the  church,  and  furthermore,  the 
church  by  its  theory  and  constitution 
embraces  the  whole  world,  and  there- 
fore the  law  of  the  church  is,  in  theory, 
the  law  of  every  state. 

*  See  generally  Hall,  Int.  Law,  6  ed. 
(1909)  278  et  seq.;  1  Halleck,  Int.  L., 
4  ed.  (1908)  100  et  seq.,  559;  Hershey, 


Int.  L.,  (1912)  144-153;  Lawrence, 
Int.  Law,  5  ed.  (1913)  126-138; 
Manning,  Int.  L.,  2  ed.  Amos.  (1875) 
96-99;  1  Oppenheim,  Int.  L.,  2  ed. 
(1912)  190  et  seq.;  1  Phillimore,  Int. 
L.,  3  ed.  (1879-1888)  553-638;  1  West- 
lake.  Int.  L.,  2  ed.  (1910)  317  et  seq.; 
1  Wildman,  Int.  L.,  (1849)  49  et  seq.; 
Wilson,  Int.  L.,  (1910)  66  et  seq.; 
Wheaton,  Elements,  Dana's  ed.  (1866) 
91  et  seq.;  Woolsey,  Int.  L.,  6  ed. 
(1897)  43  et  seq.;  "The  Doctrine  of 
Intervention,"  (1915)  Henry  G.  Hodges. 
See  9  Amer.  J.  Int.  Law,  765. 
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(A)  In  affairs  of  government:  (a)  to  prevent  or  secure  succession 
to  a  throne,  (b)  to  assist  in  putting  down  a  revolt  with  or  without  the 
invitation  of  the  government,  (c)  to  assist  in  a  revolt  against  another 
state  with  or  without  the  invitation  of  the  insurgents,  (d)  to  assist 
in  maintaining  a  certain  form  of  government,  (e)  to  affect  the  govern- 
ment of  a  state.  (B)  Under  authority  of  the  body  of  states,  as 
collective  intervention,  to  prevent  spread  of  disease,  and  on  grotmds 
of  humanity.  (C)  Under  the  provisions  of  a  treaty.  (D)  On  groimds 
of  international  law:  (a)  because  of  the  violation  by  a  state  of  rules 
of  international  law,  (b)  to  prevent  or  determine  an  illegal  inter- 
vention by  another  state,  (c)  to  obtain  redress  for  damage  to  such 
an  interest.    (£)  On  political  grotmds:  *  (a)  to  preserve  the  balance 


*  Some  of  the  cases  of  intervention  on 
political  grounds  referred  to  by  the 
writers  are  as  follows:  "  Peter,  King  of 
Arnigon,  having  resolved  to  punish 
severely  the  rebellion  of  the  inhabitants 
of  Valencia,  was  requested  to  postpone 
his  intention  until  he  had  received  the 
ambassadors  •  of  Alphonso,  King  of 
Castile,  who  were  instructed  to  inter- 
cede on  behalf  of  the  rebels.  Peter 
replied,  that  he  was  astonished  that 
the  King  of  Castile  should  propose  to 
send  an  embassy  on  such  a  mission; 
that  all  kings  should  approve  of  his 
resolution  to  ptmish  rebels  instead  of 
opposing  it;  that  they  were  his  sub- 
jects, and  must  be  left  to  his  discre- 
tion;" 1  Wildman,  Int.  L.,  (1849)  51. 
"In  1571,  Walsingham,  ambassador  of 
Queen  Elizabeth  at  the  Cotut  of  Prance, 
represented  to  Queen  Catherine  that 
the  French  Ambassador  at  the  English 
Court  was  implicated  in  the  conspiracy 
of  the  Duke  of  Norfolk,  and  was  in  the 
habit  of  speaking  with  so  much  zeal  on 
behalf  of  Mary  Queen  of  Scots,  as  to 
give  occasion  to  the  belief,  that  he  was 
acting  on  the  express  instructions  of 
his  court,  and  that  Prance  was  disposed 
to  interfere  in  the  domestic  affairs  of 
England.  Queen  Catherine  repHed, 
that  the  ambassador's  private  regard 
for  the  Queen  of  Scots  should  not  be 


permitted  to  be  prejudicial  to  the  ser- 
vice of  the  Queen  of  England ;  and  that 
if  he  had  done  anything  displeasing  to 
her,  he  had  disobeyed  the  orders  of  the 
king,  his  master;"  1  Wildman,  Int.  L., 
(1849)51.  "Cardinal  Richelieu  having 
learned  that  the  papal  nuncio  had  been 
requested  by  the  Count  of  Soissons  to 
procure  for  him  the  intercession  of  the 
Pope,  informed  the  nuncio  that  the 
king  would  be  displeased  if  his  holiness 
interfered  in  the  matter;  that  it  was  a 
domestic  affair,  and  that  his  Majesty 
would  not  allow  anyone  to  interpose 
between  him  and  his  subjects.  On  a 
subsequent  occasion  the  French  am- 
bassador was  instructed  to  negotiate 
for  a  settlement  of  the  differences 
existing  between  the  Pope  and  the 
Duke  d  Parma  respecting  the  Duchy 
of  Castro.  The  instant  the  subject  was 
mentioned,  the  Pope  declared  that  he 
required  the  personal  submission  of  the 
Duke,  that  it  would  be  a  pernicious 
precedent  to  allow  a  subject  to  treat 
with  his  sovereign  and  to  negotiate 
terms  of  accommodation  through  the 
intervention  of  a  foreign  power;  that 
he  was  astonished  that  the  King  of 
France  should  countenance  such  a 
pretension  on  the  part  of  a  subject, 
since  his  Majesty  had  disapproved  of 
the  desire  of  the  Court  of  Rome  to 
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of  power,  (b)  in  interest  of  the  Monroe  Doctrine,  (c)  on  other  political 
grounds.  (F)  Because  some  extraordinary  state  of  things  is  brought 
about  by  the  crimes  of  a  government  against  its  subjects.  (G)  On 
grounds  of  religion:*  (a)  to  assist  in  spread  of  a  certain  religion  or 
prevent  the  spread  of  a  certain  religious  faith ;  (b)  to  protect  members 
of  another  state  from  persecution  on  accoimt  of  profession  of  religion 
not  recognized  by  that  state  and  identical  with  religion  of  the  inter- 
fering state.  (H)  To  prevent  wrong-doing:  (a)  independent  state 
with  dependent  state  in  pursuance  of  the  relation  between  them; 
(b)  on  groimds  of  self-defense,  self-security,  self-preservation,  or 
warding  off  imminent  damage  to  the  interfering  power.  (I)  On 
groimd  of  protecting  members  of  a  state  in  a  foreign  state  from 
acts  of  oppression  by  that  state.     Most  of  the  groimds  are  political 


intercede  for  the  Dukes  of  Guise, 
Montmorency,  Lorraine  and  others, 
and  had  not  permitted  the  Papal 
nuncio  to  say  one  word  in  favor  of  the 
Count  of  Soissons;"  1  Wildman,  Int. 
L..  (1849)  52,  53.  "So,  when  the  King 
of  France  interposed  on  behalf  of  the 
Barl)erini,  Innocent  X.  declared  that 
the  case  was  a  domestic  matter  to  be 
decided  in  the  ordinary  course  of 
justice,  and  that  as  he  had  no  desire 
to  interfere  in  the  affairs  of  France,  he 
trusted  that  his  Majesty  would  not 
interfere  therein;"  I  Wildman,  Int. 
L.,  (1849)  53.  1793-1815— Interfer- 
ence of  Great  Britain  and  her  allies  in 
the  affairs  of  France.  1 82  7 — Assistance 
of  the  Great  Powers  in  the  liberation  of 
Greece;  1  Halleck,  Int.  L.,  4  ed.  (1908) 
105n',  says  difficult  to  justify.  1820— 
Revolution  in  Spain  and  Naples,  dis- 
patch from  Austria,  Prussia  and  Russia 
in  aid  of  the  revolution;  1  Halleck,  Int. 
L.,  4  ed.  (1908)  105n'.  1847— Great 
Britain,  France  and  Spain  intervened 
in  the  internal  affairs  of  Portugal  at 
the  request  of  the  Queen  to  put  down 
rebellion.  1849 — Austria  meditated 
but  did  not  carry  out  an  interven- 
tion in  Tuscany.  1849— Great  Britain 
asserted   by  opinion  the  right  of  in- 


tervening in  the  civil  war  between 
Austria  and  Hungary.  1851 — Brazil 
interfered  in  war  between  Argentine 
Confederation  under  domination  of 
General  Rosas  and  Uraguay,  and 
defeated  the  Argentine  Confederation 
in  order  to  preserve,  according  to 
Phillimore,  the  balance  of  power  in 
South  America.  1860 — Spain  appears 
to  have  intervened  diplomatically  on 
behalf  of  the  Duchess  of  Parma  when 
Parma  was  annexed  to  the  Kingdom  of 
Italy  by  popular  vote;  Hall,  Int.  Law, 
6  ed.  (i909)  282.  1898— Great  Britain 
and  United  States  of  America  inter- 
fered by  force  in  a  contested  succession 
in  the  Samoan  Islands,  landing  troops, 
bombarding  the  coast,  and  afterwards 
paid  damages  because  of  the  unjustifi- 
able interference.  •*The  Settlement  of 
the  Samoan  Cases,"  Walter  Scott  Pen- 
field;  7  Amcr.  J.  Int.  Law,  767.  As  to 
premature  recognition  of  belligerency, 
see  Hall,  Int.  Law,  6  ed.  (1909)  83; 
Hershey,  Int.  L.,  (1912)  I48n;  Vattel, 
(1758)  Chitty's  Trans.  Book  II.  §56; 
1  Wildman,  Int.  L.,  (1849)  51. 

•  Some  of  the  cases  of  interference  on 
grounds  of  religion  referred  to  by  the 
writers  are  as  follows:  Louis  XIII., 
shortly  after  the  marriage  of  Henrietta 
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and  outside  the  purview  of  the  international  lawyer,  and  in  all 
cases  where  the  ground  assigned  is  admitted  there  is  the  further 
question  of  whether  that  ground  exists  in  the  particular  case.^ 

General  Principle  of  Intervention. 

§509.  A  few  words  of  historical  reference  will  assist  in  under- 
standing the  subject.  Among  the  states  of  western  Europe,  after 
the  close  of  the  middle  ages,  there  was  a  constant  tendency  to  inter- 


Maria,  consented  that  the  ambassadors 
of  Charles  I.  should  interpose,  not  their 
mediation,  but  their  good  offices,  to 
procure  favorable  terms  of  accommo- 
dation for  the  French  Protestants. 
''When  the  ambassador  of  Louis  Xlll. 
solicited  the  repeal  of  a  law  recently 
passed  against  the  Roman  Catholics, 
Charles  I.  expressed  his  extreme  sur- 
prise that  the  King  of  Prance  should 
pretend  to  intermeddle  in  the  affairs 
of  England  to  the  extent  of  requiring 
information  respecting  the  laws  that 
had  been  enacted  in  relation  to  English 
Catholics.  When  the  ambassador 
insisted  that  the  King  of  Prance  was 
interested  in  the  domestic  affairs  of  his 
neighbors  and  allies,  inasmuch  as  the 
miscarriage  of  one  might  be  the  ruin 
of  many,  the  King  replied  that  when 
the  Earl  of  Carlisle,  his  ambassador, 
spoke  in  favour  of  the  Huguenots  dur- 
ing the  si^e  of  Montauban,  it  was  inti- 
mated to  him  that  his  interference  in 
the  differences  that  had  arisen  between 
the  King  of  Prance  and  His  subjects 
would  not  be  approved  of;"  1  Wild- 
man,  Int.  L.,  (1849)  52.  "When  the 
ambassadors  of  the  Protestant  princes 
of  Germany  represented  to  Charles  IX. 
how  much  it  was  his  interest  to  respect 
the  feelings  and  conciliate  the  affections 
of  his  Protestant  subjects,  he  replied 
that  having  the  title  of  most  Christian 
King,  and  being  by  birth  a  Catholic,  he 
was  bound  to  maintain  the  religion  in 
which  he  had  been  brought  up;  that 
nothing  could  prevent  his  employing 
the  ordinary  process  of  law  against 


heretics  who  made  their  religion  a 
pretext  for  rebellion;  and  that  he 
required  no  tutors  to  instruct  him  how 
to  govern  his  own  kingdom;'*  1  Wild- 
man,  Int.  L.,  (1849). 51,  52.  1690— 
Great  Britain  and  the  United  Nether- 
lands intervened  in  the  affairs  of  Savoy, 
obtaining  permission  that  a  p>ortion  of 
the  Sardinian  subjects  might  fully 
exercise  their  religion.  For  other  cases, 
see  1  Phillimore,  Int.  L.,  3  ed.  (1879- 
1888)  624-638. 

'  Some  other  cases  of  interference 
are  as  follows:  1827 — Great  Britain, 
France  and  Russia  intervened  in  the 
affairs  of  Turkey  and  Greece,  (a)  com- 
plying with  a  request  of  one  party, 
(b)  stay  the  shedding  of  blood,  (c)  pro- 
tection of  foreign  subjects,  contended 
by  them  that  these  were  proper  grounds 
of  intervention.  Intervention  by  United 
States  of  America  as  follows:  1865 — 
Intervention  against  the  unjustifiable 
interference  of  France  in  the  affairs  of 
Mexico.  1 898— Interference  on  grounds 
of  humanity  and  American  interests  on 
behalf  of  Cuba  against  Spain.  1900 — 
Participation  in  intervention  of  the 
powers  against  China  during  the  Boxer 
uprising.  1903 — Premature  recogni- 
tion of  the  independence  of  Panama 
disguised  intervention  by  the  United 
States  of  America  "in  the  interests  of 
collective  civilization;"  Hershey,  Int. 
L.,  (1912)  153.  Protests  of  the  United 
States  of  America  against  treatment  of 
Jews  in  Roumania  and  Russia  in  1902- 
03  were  not  interventions  in  the  proper 
sense  of  the  term. 
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ference  by  one  state  in  the  affairs  of  another.  These  acts  of  inter- 
ference were  grounded  on  schemes  of  aggrandizement,  on  grounds 
of  religion,  and  generally  for  some  selfish  purpose  of  the  state  exer- 
cising the  interference.*  The  fact  that  the  reigning  houses  of  the 
different  states  were  united  by  ties  of  blood  and  marriage  often 
brought  about  acts  of  interference  for  the  ptirpose  of  effecting  a 
change  in  the  reigning  family  or  in  protecting  the  existing  d3masty 
from  overthrow.  All  these  are  matters  perfectly  familiar  to  the 
student  of  history,  and  need  not  be  specifically  referred  to  here. 
The  legal  philosopher  need  only  recognize  that  such  acts  of  inter- 
ference did  continually  occur,  and  that  they  have  gradually  decreased. 

There  is  another  imderljdng  factor  to  be  considered  in  the  history 
of  intervention.  States  are  living  organisms,  composed  of  men  and 
exhibiting  the  peculiarities  and  follies  of  the  human  race,  and  man 
has  suffered  and  does  suffer  more  from  his  own  folly  than  from  any 
other  cause.  One  of  the  ftmdamental  characteristics  of  the  htunan 
race  is  that  of  the  tendency  to  uniformity.  The  man  who  is  different 
from  the  others  is  looked  upon  by  his  fellows  in  a  peculiar  light,  and 
made  to  feel  the  displeasure  of  the  community  at  his  daring  to  be 
different.  This  displeastire  will  be  proportioned  to  the  amoimt  of 
the  difference  by  variotis  means,  extending  from  social  ostracism  to 
the  fires  of  the  Inquisition.  State  organisms  will  act  in  the  same 
way,  and  where  one  of  them  is  very  different  from  the  others,  the 
others  will  inevitably  show  a  tendency  to  meddle  in  its  internal 
affairs. 

Any  state  organism  out  of  co-ordination  with  tiie  rest  is  bound  to 
suffer  some  inconvenience  and  damage  from  the  others.  The 
principle  of  intervention  comes  to  this:  Whenever  a  state  organism 
is  out  of  tune  with  the  international  chorus  to  such  an  extent  as  to 
seriojisly  damage  the  interests  of  the  other  organisms,  although  it 
undoubtedly  has  the  inherent  capacity  and  power  to  do  as  it  pleases 
within  its  own  jurisdiction,  yet  it  will  be  restrained  by  the  inter- 
national factors  of  conduct,  because  the  interests  of  the  other  organ- 
isms and  their  members  are  of  greater  weight  than  the  individual 
interests  of  the  particular  state.  The  same  principle  applies  in 
mtmicipal  life.  An  individual  member  of  the  commimity  is  restrained 
in  his  conduct  for  the  common  good,  in  which  he  shares  through  his 
participation  in  the  commtmity  life.    Although  his  particular  share 


•  1   Halleck.  Int.  L.,   4  ed.    (1908)      1  Ward,  Hist.,  (DubUn,  1795)  220. 
102;    Hershey,  Int.  L.,  (1912)  148n": 
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in  the  gcxxi  may  not  directly  compensate  him  for  the  surrender  of 
liberty,  yet  that  particular  disadvantage,  peculiar  to  himself,  is  lost 
sight  of  in  the  greater  benefit  conferred  on  the  commimity  at  large. 
These  restrictions  tend  to  increase  with  the  complexity  of  the  struc- 
ture of  the  commimity,  and  yet,  strangely  enough,  the  freedom  of  the 
individuals  becomes  correspondingly  greater.  The  chief  benefit  of 
modem  civilization  is  that  it  has  fostered  individual  liberty  and  by 
loosening  the  dogma  of  caste  and  religion,  made  it  possible  for  indi- 
vidual man  to  differ  from  his  fellowmen  with  greater  impunity. 
The  characteristics  of  htunan  nature  still  remain  to  such  an  extent 
that  full  liberty  in  this  respect  has  not  yet  been  completely  attained, 
either  in  mtmicipal  life  or  in  the  international  world. 

Non-Intervention. 

§510.  Non-intervention  is  simply  abstaining  from  intervention  in 
whatever  sense  that  word  may  be  used,  that  is,  letting  other  states 
alone.  It  is  therefore  simply  conduct  of  an  independent  state  in 
conformity  with  ftmdamental  principles  of  international  law.  This 
decrease  in  the  acts  of  intervention  has  been  advocated  under  the 
principle  of  non-intervention,  which  is  frequently  referred  to  by 
statesmen,  diplomats,  and  writers  on  international  law.*  The 
so-called  doctrine  of  non-intervention  simply  means  that  no  state 
shall  interfere  in  the  internal  affairs  of  another  state,  and  cannot  be 
applicable  to  intervention  when  used  as  meaning  the  exertion  of 
pressure  against  a  state  as  the  external  factor  in  determining  the 
international  conduct  of  that  state.  The  decrease  in  acts  of  inter- 
vention has  resulted  from  economic  changes  and  some  changes  in  the 
ideas  of  the  conamunity.  The  establishment  of  the  freedom  of 
religious  worship  has  eliminated  the  constant  interference  which 
was  formerly  occurring  on  ground  of  protecting  the  members  of  one 
sect  from  persecution  by  another. 

Penetratioii  of  the  Territorial  Jurisdictioii  of  a  State  by  Another  State. 


Preliminary. 


§511.  We  come  now  to  the  case  of  the  penetration  of  the  territorial 
jurisdiction  of  one  state  by  another  state,  which  will  occur  when  an 

•See  Hershey.  Int.  L.,  (1912)  153;  96  et  seq.;  Walker,  Science,  Int.  L., 
Lawrence,  Int.  Law,  5  ed.  (1913)  137;  (1893)  134-135;  1  Wildman,  Int.  L., 
Manning,  Int.  L.,  2  ed.  Anios.  (1875)       (1849)  49. 
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official  of  one  state  performs  state  acts  in  the  jurisdiction  of  another 
state  in  obedience  to  the  municipal  law  of  his  own  state  and  without 
regard  to  the  mtmicipal  law  of  the  state  in  which  he  is.  Such  acts 
may  have  no  effect  on  the  territorial  jurisdiction  of  the  state  in  which 
they  are  done,  or  may  completely  displace  or  overthrow  that  juris- 
diction in  part  or  in  whole,  temporarily  or  pennanently.  The  effect 
of  the  act  is  a  question  of  fact  and  may  be  of  any  degree  between  the 
two.  We  may  distinguish  several  cases:  (A)  public  ship  in  the 
marginal  belt,  which  has  already  been  discussed;**  (B)  armed  forces; 
the  landing  of  naval  forces  from  a  warship  is  in  the  same  category 
as  armed  forces,  because  after  the  forces  have  left  the  ship  they  have 
departed  from  the  jurisdiction  thereof  and  are  in  the  same  position 
as  forces  coming  in  by  land  across  the  frontier;  (C)  civil  officers  of 
state;  (D)  acts  of  the  executive  of  a  state  which  can  be  accomplished 
by  means  of  armed  forces  or  civilian  officers  of  state.  The  judiciary 
and  the  legislature  are  from  their  nature  obviously  incapable  of 
performing  any  state  act  outside  the  jurisdiction  by  way  of  displacing 
the  jurisdiction  of  ar\other  state. 

Armed  Forces. 


Preliminary. 


§512.  The  armed  forces  of  a  state  are  its  organs  for  the  exercise 
of  international  violence,  and  the  entry  of  such  a  force  into  the  juris- 
diction is  a  matter  of  suspicion  just  as  is  the  entry  of  a  public  armed 
ship.**^  So  far  as  they  are  used  in  war,  the  entry  is  discussed  imder 
conduct  of  hostilities  and  belligerent  occupation.*®*  In  time  of 
peace  the  entry  may  be  (A)  peaceable,  merely  with  the  object  of 
parade  or  ceremony  or  for  the  ptupose  of  transportation  across  the 
territory,  (B)  violent,  with  the  object  of  accomplishing  some  purpose 
to  be  achieved  by  the  use  of  force.  We  shall  discuss  these  cases 
separately. 

Passage  of  Armed  Forces  in  Time  op  Peace. 

§513.  In  time  of  peace  the  peaceable  entry  or  passage  of  an 
armed  force,  while  of  small  moment  and  of  infrequent  occurrence, 

•♦  See  §320  et  seq.,  ante.  "*  See  §766,  post,  on  belligerent  occu- 

*^  As  to  distinction  between  passage  pation.     See    §685   ct   seq.,   post,   on 

of  armed  forces  and  entry  of  public  belligerent  making  military  use  of  neu- 

ship  of  war,  aee  §318n*,  ante.  tral  territor>'. 
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has  given  rise  to  a  great  deal  of  discussion  as  to  the  theory  of  waiver 
in  such  entry  and  the  question  of  consent  of  the  state  into  which 
entry  is  asked. ^^  In  fact  consent  is  always  asked  and  given,  and  this 
universal  practice  seems  to  dispose  of  any  fanciful  discussion  as  to 
whether  one  state  has  any  so-called  right  to  transmit  its  troops 
across  another  state  in  time  of  peace.  In  fact  every  state  has  the 
power  to  exclude  and  in  fact  every  other  state  recognizes  that  power 
and  obtains  consent  before  landing  troops  for  peaceable  objects." 


Armed  Forces — Entry  for  Acts  of  Violence. 

§514.  When  the  armed  forces  enter  without  consent,  they  enter 
by  vis  maijor  and  there  is,  for  the  time  being,  at  the  point  of  entry,  a 
failure  in  fact  of  state  power,  of  which  advantage  is  taken  for  the 
purposes  of  accomplishing  the  particular  end  in  view.  The  entry  is 
nevertheless,  in  the  ordinary  course  of  human  affairs,  presumed  in 
fact  to  be  against  the  consent  of  the  state  which  is  entered.  The 
entry  may  be  in  time  of  war  as  part  of  the  operations  against  the 
enemy,  in  time  of  peace  in  the  attempt  to  accomplish  some  ptirpose 


••  2  Moore,  Dig.  of  Int.  L.,  (1906) 
389-400;  1  Oppenheim,  Int.  L.,  2  ed. 
0913)  501;  Twiss,  L.  of  Nations, 
Peace,  2  ed.  (1884)  271;  Walker,  Man. 
Int.  L.,  (1895)  83;  1  Westlake,  Int. 
L..  2  ed.  (I9I0)  265;  Wheaton,  Ele- 
n^ents,  Dana*s  ed.  (1866)  157.  See 
§318,  ante,  on  entry  of  public  ships 
into  the  maritime  belt. 

"  In  the  following  cases,  permission 
was  given  for  a  foreign  force  to  pass 
through  the  country  named,  with  arms, 
unless  otherwise  indicated.  Koloman, 
King  of  Hungary,  granted  Godfrey  of 
Bouillon  passage  with  the  Crusaders, 
fixing  the  route  and  demanding  host- 
ages. 1 875 — Canada  transported 
through  United  States  certain  supplies 
for  Canadian  mounted  police.  1876 — 
Mexican  troops  landed  in  Texas.  1885 
— United  States  troops  passed  across 
Mexican  territory  in  consequence  of 
overflow  of  Rio  Grande.  1899 — Mexi- 
cans passed  from  El  Paso,  Texas,  to 
San  Diego.  Cal.  1897— United  States 
Relief  Expedition  for  Alaska  across 


Canada,  arms  accompanying  as  bag- 
gage. 1899 — United  States  Army 
horses  bound  for  Philippines  landed  in 
Japan  for  pasture  and  rest.  1900 — 
United  States  regiment  drilled  and 
paraded  in  Yokohoma.  1892 — French 
seamen  guarded  exhibit  at  World's 
Fair.  1881 — Spaulding  Guards  of 
Buffalo  passed  through  Canada.  1887 
— Gate  City  Guards  of  Atlanta  passed 
through  France  and  Belgium.  1888 — 
Honorable  Artillery  Company  of  Lon- 
don through  United  States.  1889 — 
Massachusetts  Volunteer  Militia  Rifle 
Team  through  England.  1889— 13' h 
Regiment  National  Guard  of  New 
York  to  Hamilton,  CanaHn,  without 
arms  or  uniform.  1893— Columbus 
Celebration  in  New  York.  Parade- of 
foreign  forces  under  their  commanders. 
President  of  the  United  States  seems 
to  have  power  without  authority  of 
Congress;  2  Moore,  Dig.  of  Int.  L., 
(1906)  392-399.  The  consent  of  the 
particular  states  concerned  is  usually 
obtained. 
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which  the  entering  state  deems  advisable  under  the  drcumstances 
of  the  case.  In  this  case  the  entry  is  a  method  of  bringing  pressure 
to  bear  against  the  state  and  is  an  act  of  international  enmity.  The 
writers  have  attempted  to  justify  these  cases  on  certain  grounds, 
which  attempt,  as  we  have  aheady  pointed  out,  is  doomed  to  failure 
in  the  present  state  of  international  affairs.*' 


"  The  following  are  a  few  of  the  cases 
where  armed  forces  have  entered  the 
jurisdiction  of  another  state  in  time  of 
peace:  1817 — ^Amelia  Island,  at  the 
mouth  of  the  St.  Mary  River,  held  by 
buccaneers  who  preyed  on  the  com- 
merce of  Spain  and  the  United  States. 
Spain  not  aiding.  United  States  expelled 
the  buccaneers;  2  Moore,  Dig.  of  Int. 
L..  (1906)  406.  1818— Troops  of  the 
United  States  of  America  entered  the 
Spanish  Provinces  of  Florida  to  sup- 
press incursion  of  Indians.  Since  1882, 
Mexican  and  United  Spates  troops  have 
crossed  the  border  between  these  two 
countries  in  piu^uit  of  bandits,  and 
frequently  agreements  have  been  made 
providing  for  such  entry.  1 826 — Great 
Britain  at  request  of  Portugal  landed 
troops  to  assist  the  government  in 
putting  down  the  revolution  which  was 
fomented  in  part  by  Spain.  Great 
Britain  justified  the  act  of  sending 
troops  partly  on  the  ground  of  pro- 
tecting Portugal  from  Spanish  inter- 
ference; Walker,  Man.  Int.  L.,  (1895) 
20.  1838 — A  British  force  crossed  the 
Niagara  River  from  Canada  into  the 
United  States  and  destroyed  the 
steamer  "Caroline,**  some  United 
States  citizens  being  killed  during  the 
operation.  The  "(Caroline'*  had  an 
American  registry  but  was  in  the 
employ  of  Canadian  insurgents:  1 
Cobbett  C:ases,  3  ed.  (1909)  83;  2 
Moore.  Dig.  of  Int.  L.,  (1906)  409. 
McLeod,  an  officer  of  the  expedition, 
was  subsequently  arrested  in  the 
United  States  on  the  charge  of  murder. 
For  a  discussion  of  this  aspect  of  the 
9ase,  see  J73n*^  ante.     1912 — United 


States  landed  troops  in  Nicaragua  t^ 
protect  lives  and  property  of  American 
citizens.  An  American  seigeant  having 
in  September,  1862,  pursued  across  the 
Canadian  frontier  a  deserter  from  his 
regiment  and  arrested  him  at  Bedford 
in  the  British  province  of  Canada,  his 
action  was  entirely  disavowed  by  the 
U.  S.  Government,  and  the  offender 
reprimanded .  So  when  in  March .  1 863 , 
Captain  Haddock  of  the  U.  S.  Army 
with  three  soldiers  armed  and  in  uni- 
form arrested  and  forcibly  carried  off 
from  Wolf  Island  in  Canada  another 
American  deserter,  his  proceeding  was 
disavowed  by  Mr.  Seward,  and  the 
over-zealous  officer  was  dismissed  from 
the  U.  S.  service.  In  such  cases  the 
appropriate  procedure  is  that  of  formal 
extradition;  Walker,  Man.  Int.  L , 
(1895)  51.  *'On  September  26.  1887,  a 
German  soldier  on  sentry  duty  at  the 
frontier  near  Vexaincourt  shot  from  the 
German  side  and  killed  an  individual 
who  was  on  French  territory.  As  tnis 
act  of  the  sentry  violated  French 
territorial  supremacy,  Germany  dis* 
owned  and  apologised  for  it  and  paid  a 
sum  of  50.000  francs  to  the  widow  of 
the  deceased  as  damages.  The  sentry, 
however,  escaped  punishment  because 
he  proved  that  he  had  acted  in  obedi- 
ence to  orders  which  he  had  misunder- 
stood." "On  November  26,  1906,  Has- 
mann,  a  member  of  the  crew  of  the 
Gennan  gunboat  Panther,  at  that 
time  in  the  port  of  Itajahi  in  Brazil, 
failed  to  return  on  board  his  ship.  The 
commander  of  the  Panther  sent  a 
searching  party,  comprising  three  offi- 
cers in  plain  clothes  and  a  dozen  x>on- 
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{(515,  516  Penetration  of  one  State  by  Another. 

Entry  of  Military  and  Naval  Officers  and  Enlisted  Men 

Unattached. 

§515.  Military  and  naval  officers  and  enlisted  men,  although  in 
the  service  of  tiie  country,  and  merely  traveling  as  individuals 
through  a  foreign  state,  tmattached  to  any  command  or  organized 
military  body,  are  no  more  objectionable  than  any  other  private 
alien  penetrating  the  jurisdiction.  Such  persons  cannot,  imless 
specifically  authorized  by  their  own  government,  exercise  any  act  of 
state,  and  their  mere  presence  in  the  jurisdiction,  although  in  such 
official  employment,  seems  to  raise  no  question  whatever.** 

• 

Entry  of  Civil  Officers  of  State. 

§516.  Civil  officers  may  perform  acts  within  the  jurisdiction  of 
other  states,  or  may  travel  therein  in  their  official  capacity  or  as 
private  individuals.  In  all  of  these  cases  there  is  no  exercise  of  a 
state  act  merely  because  of  their  presence  in  or  traveling  through  the 
jiuisdiction,  and  the  only  case  which  will  arise  giving  cause  for 
controversy  is  where  such  an  official,  in  performance  of  authority 
from  his  own  government,  performs  some  act  of  state.^  Mere  entry 
is  immaterial.  Consular  agents  will  frequently  be  authorized  by 
law  to  perform  acts  in  the  states  to  which  they  are  sent,  which  will 
involve  the  exercise  of  state  jurisdiction  and  which  therefore  must 
require  the  consent  of  the  state  in  which  the  acts  are  exercised. 
Instances  of  this  have  frequently  occurred,  and  they  have  been 
universally  settled  by  adjustment  between  the  states  concerned.* 


ct>mm2ssioned  officers  and  soldiers  in 
uniform,  on  shore  for  the  purpose  of 
finding  the  whereabouts  of  Hasmann. 
This  party,  during  the  following  night, 
penetrated  into  several  houses,  and 
compelled  some  of  the  residents  to 
assist  them  in  their  search  for  the 
missing  Hasmann,  who,  however,  could 
not  be  fotmd.  He  volimtarily  returned 
on  board  the  following  morning.  As 
this  act  violated  Brazilian  territorial 
supremacy,  Brazil  lodged  a  complaint 
with  Germany,  which,  after  an  inquiry, 
disowned  the  act  of  the  commander  of 
the  Panther,  formally  apologised  for  it, 
and  punished  the  commander  of  the 
Panther  by  relieving  him  of  his  com- 


mand;" 1  Oppenheim,  Int.  L.,  2  ed. 
(1912)  219. 

"  2  Moore,  Dig.  of  Int.  L..(1906)  364. 

^  Switzerland  allows  German  custom 
house  officers  to  be  stationed  at  the 
railroad  stations  of  Basle  for  the  pur- 
pose of  examining  luggage  of  travelers 
from  Basle  to  Germany;  1  Oppen- 
heim, Int.  L.,  2  ed.  (1912)  180n». 
United  States  obtained  permission  to 
erect  temporary  signals  in  Canada  for 
use  in  making  a  survey  of  the  inter- 
national boundary;  2  Moore,  Dig.*  of 
Int.  L.,  (1906)  364. 

*As  to  acts  of  consuls,  quarantine 
officers,  etc.,  see  2  Moore,  Dig.  of  Int. 
L.,  (1906)  8  et  seq.,  134,  150. 
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((517, 518 


Preliminary. 


$517.  A  state  acting  within  its  own  territorial  jurisdiction  may 
damage  the  interests  of  another  state  but  cannot  conflict  with  the 
state  act  of  that  state  except  so  far  as  the  latter  has  penetrated  the 
jurisdiction,  the  principal  instance  of  which  in  time  of  peace  is  a 
public  vessel  in  the  maritime  belt.  Now  that  the  powers  of  govern- 
ment are  generally  exercised  by  the  three  organs  of  executive,  judicial 
and  legislative,  we  find  that  a  distinction  is  drawn  between  them. 
The  act  of  the  executive  is  of  the  greatest  international  effect.  The 
legislature  is  of  no  importance  except  in  so  far  as  its  enactments  do 
not  square  with  the  international  obligation  of  the  state.  The  judi- 
ciary must  obey  the  legislature,  and  the  decision  in  a  case  is  therefore 
regarded  as  entirely  without  international  animus  or  offense  although 
sometimes  erroneous.  In  such  case  there  is  an  obligation  on  the  state 
to  correct  the  consequences  of  the  decision  by  appropriate  action. 
The  principal  instances  of  damage  to  the  interests  of  another  state 
by  act  within  the  jurisdiction  of  a  state  are :  (A)  damage  to  an  envoy ;' 
(B)  breach  of  a  treaty,-*  (C)  damage  to  members  of  a  foreign  state;* 
(D)  extra-territorial  legislation;  (E)  insult  or  ridicule  of  a  foriegn 
state  by  state  acts,  few  instances  of  which  have  occurred.*  We 
shall  next  discuss  the  case  of  extra-territorial  legislation. 

EXTRA-TERRITORIAL  CRIMINAL  LaW. 

§518.  A  state  may  adopt  a  law  regulating  the  conduct  of  its 
members  abroad  in  a  manner  different  from  the  regulation  imposed 
by  the  foreign  government  and  then  pimish  the  member  on  his 
return.^  If  so,  an  act  lawful  at  home  may  be  unlawful  abroad,  or 
vice-versa.    The  existence  of  such  a  law  in  the  home  jurisdiction 


*  See  Chapter  4,  on  intercourse. 

*  See  Chapter  7,  on  treaties. 

*  See  Chapter  8,  on  independent 
state  and  aliens. 

*  1850 — Complaint  of  Austria  of 
expressions  in  instructions  of  United 
States  to  secret  agent  referring  to  iron 
rule  of  Austria  over  Hungar>' ;  Woolsey , 
Int.  L.,  6ed.  (1897)  119,  120. 

^  There   are   several   cases    to    lis- 


tinguish:  (a)  State  punishing  its  own 
citizen  on  return.  See  §467,  ante,  on 
extradition,  (b)  State  punishing  for- 
eign citizen  for  crime  committed  in 
home  state  upon  his  coming  within  the 
jurisdiction,  (c)  State  punishing  a 
foreigner  upon  his  coming  within  the 
jurisdiction  for  crime  comn-itted  in 
territory  of  a  third  state.. 
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may  be  a  force  impelling  the  foreigner  in  the  foreign  jurisdiction  to 
violate  the  foreign  law.  This  is,  therefore,  a  conflict  of  state  juris- 
diction. Except  in  the  case  of  the  criminal  law  the  matter  is  dis- 
cussed solely  imder  the  heading  of  conflict  of  laws  or  private  municipal 
law  and  has  not  attracted  any  attention  from  the  international 
point  of  view.  Where,  however,  the  law  is  criminal  and  imposes 
a  personal  penalty,  as  death,  imprisonment  or  fine  the  fact  of  the 
conflict  is  clearly  brought  out.  There  is  a  difference  in  practice 
among  the  independent  states  of  the  world.* 

There  is  a  difference  of  opinion  among  the  writers,  some  contending 
that  such  laws,  as  they  express  it,  are  of  no  international  validity; 
that  is,  the  enforcement  of  the  law  is  an  infringement  of  the  juris- 
diction of  the  state  where  the  crime  was  committed.  Others  are  of 
the  opinion  that  such  laws  are  justified.'  The  latter  opinion  is 
based  largely  on  the  notion  of  personal  jurisdiction  extending  over 
the  members  of  a  state  when  in  another  jurisdiction,  which  notion 
has  already  been  exploded.*®  In  fact  there  is  no  conflict  at  all,  as 
the  jurisdiction  of  a  state  cannot  extend  into  the  territorial  limits  of 
another  state.  Furthermore,  many  states  do  in  fact  have  such  laws 
and  do  in  fact  enforce  them  against  their  members  on  their  return 
to  the  jurisdiction.  If,  therefore,  these  laws  do  in  fact  conflict,  the 
conflict  is  consistent  with  international  relations  £is  they  exist  today. 
Extradition  does  not  apply  because  there  was  no  crime  committed 
in  the  state  from  whose  jurisdiction  the  individual  has  come." 


•  Russia,  many  of  the  German  States, 
Italy,  Austria,  some  of  the  Swiss  Can- 
tons, and  Norway  enforce  their  domes- 
tic criminal  law  against  all  of  their 
subjects  who  have  committed  offenses 
abroad  either  against  the  state  itself, 
their  fellow  subjects,  or  foreign  sub- 
jects; I  Westlake.  Int.  L.,  2  ed.  (1910) 
215.  In  the  United  States  of  America 
and  Great  Britain  the  municipal  law 
does  not  ordinarily  have  any  effect  out- 
side the  jurisdiction,  although  these 
states  have  sometimes  conformed  to 
the  continental  practice. 

•Hall,  Int.  Law,  6  ed.  (1909)  207  et 
seq.;  I  Oppenheim,  Int.  L.,  2ed.  (1912) 
204-205;  I  Westlake,  Int.  L.,  2  ed. 
(1910)  252;  Woolsey,  Int.  L.,  6  ed. 
(1897)  19,  109-111;  Wheaton^  Ele- 
ments, Dana*s  ed.  (1866)  142. 


»» See  §99,  ante. 

"  In  1886,  one  A.  K.  Cutting,  a  sub- 
ject of  the  United  States,  was  arrested 
in  Mexico  for  an  alleged  libel  against 
one  Emigdio  Medina,  a  subject  of 
Mexico,  which  was  published  in  a 
newspaper  of  El  Paso  in  Texas.  Mex- 
ico maintained  that  she  had  a  right  to 
punish  Cutting  because  according  to 
her  criminal  law  offenses  committed 
by  foreigners  abroad  against  Mexican 
subjects  are  punishable  in  Mexico.  The 
United  States,  however,  demanded 
Cutting's  release.  Mexico  refused  to 
comply  with  this  demand,  but  never- 
theless Cutting  was  finally  released,  as 
the  plaintiff  withdrew  his  action  for 
libel;  2  Moore,  Dig.  of  Int.  L.,  (1906) 
229;  1  Oppenheim,  Int.  L.,  2  ed.  (1912) 
205.     In  this  case,  however,  the  law 
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fsr^ 


PRBLIMINART. 


§519.  .  Individuals  acting  within  the  jurisdiction"  may  damage 
the  interests  of  another  state  but  cannot  interfere  with  a  state  act 
because  such  individuals  are  not  competent  to  perform  a  state  act.^' 
We  must  distinguish  several  cases:  (A)  damaging  the  interests  of  an 
envoy  or  other  official  having  immtmity."  (B)  damaging  interest  of 
foreign  state  property  within  the  jurisdiction;"  (C)  damaging  the 
foreign  state  by  insult,  ridicule,  coimterfeiting  money,  usurping 
arms,  etc. ;  (D)  damaging  by  filibustering  expeditions.  An  individual 
may  within  the  state  publish  a  libel  on  another  state,  circulate  slander, 
or  cast  insult  and  ridicule  on  the  head  of  a  state.  Among  autocracies 
such  acts  were  frequently  the  cause  of  complaint  and  each  potentate 
would  actively  engage  in  pimishing  such  acts  within  his  jurisdiction, 
out  of  a  fellow  feeling  for  his  brother  monarch.  In  modem  states,  in 
limited  governments,  where  liberty  of  free  speech  prevails,  the  state 
cannot  very  well  punish  a  member  for  such  an  act.  The  few  cases 
which  have  occiured  are  referred  to  in  the  note.^  Coimterfeiting 
foreign  money  is  generally  made  a  crime,  for  obvious  reasons. 


imposed  a  penalty  on  a  member  of  the 
foreign  state  for  an  act  cx>mmitted  in 
his  own  jurisdiction  and  an  attempt  was 
made  to  enforce  that  law.  It  is  there- 
fore not  to  be  sustained  even  on  the 
personal  jurisdiction  theory.  Peter 
Martin,  not  a  citizen  of  the  United 
States,  was  convicted  of  a  crime  in 
British  Columbia,  and  while  being 
conveyed  to  jail  made  an  assault  on 
one  of  the  constables  crossing  the 
United  States  territory.  Held  he  was 
not  punishable  in  a  Canadian  cotirt;  2 
Moore,  Dig.  of  Int.  L.,  (1906)  371  et 
seq. 

''Acts  of  individuals  outside  the 
jurisdiction  are  elsewhere  referred  to. 
See  Chap.  8,  on  independent  states  and 
aliens. 

"  See  (1025,  post,  on  individuals  in 
war. 

"  See  §170,  ante,  on  envoys. 


''See  §219,  ante,  on  state  property 
in  another  jurisdiction.  See  §707,  post, 
on  member  of  neutral  state,  and  §712, 
post,  on  member  of  belligerent  state. 

'  1609 — James  of  England  was  greatly 
greatly  incensed  at  an  appointment 
made  by  the  Overseers  of  the  University 
of  Leiden  in  Holland.  He  ordered  the 
professor's  books  to  be  publicly  burned 
in  St.  Paul's  Churchyard,  and  demanded 
that  the  states  eject  the  new  professor 
from  the  chair  and  expel  him  from  the 
country  if  they  wished  to  keep  his 
friendship.  Such  an  outcry  was  raised 
in  Holland  by  the  same  religious  party 
as  that  of  King  James  that  the  newly 
appointed  professor  was  never  allowed 
to  preach  or  teach;  Vreeland,  Grotius, 
(1917)  71.  1619— Charles  I.  of  Eng- 
land instructed  the  British  Ambassador 
to  Holland  to  complain  to  the  States 
General  of  the  Dutch  Provinces  of  thQ 


StAtE   CONFLICTS 


11 


t520 


Filibustering  Expeditions. 

Filibustering  Expeditions. 


§520.  The  international  factors  of  conduct  operate  to  impel  a 
state  to  restrain  its  own  members  from  preparing  and  setting  on 
foot  expeditions  against  the  peace  and  safety  of  the  government  of 
another  state.'  Any  omission  to  act  in  such  a  case  by  a  state  is 
tantamoxmt  to  official  approval  of  the  act.    As  the  act  is  not  in 


audacity  of  Grotius  in  publishing  his 
"Mare  Libenim"  and  demanded  that 
he  should  be  punished;  I  Phillimore, 
Int.  L.,  3  ed.  (1879-1888)  258.  "It  is 
said  that  certain  medals  and  duU  jests 
irritated  Louis  XIV.  against  the  United 
Provinces  to  such  a  degree  as  to  induce 
him,  in  1672,  to  undertake  the  destruc- 
tion of  that  republic;"  Vattel,  (1758) 
Chitty's  Trans.  Book  II.  §19.  1891— 
The  Sultan  of  Turkey  complained  of  a 
play  produced  in  America  which  had 
been  suppressed  in  Paris  and  which,  he 
alleged,  had  reflected  on  his  religion. 
The  United  States  properly  refused  to 
interfere  in  the  production  of  the  play; 
2  Moore,  Dig.  of  Int.  L.,  (1906)  167. 
1894 — Louisiana  Lottery  Company 
transferred  its  base  of  operations  to 
Honduras,  and  the  United  States  Gov- 
ernment complained  that  the  govern- 
ment of  Honduras  should  not  permit 
the  company  to  make  use  of  foreign 
territory  to  operate  against  United 
States  citizens.  The  object,  however, 
of  the  United  States  was  to  keep  the 
lottery  out  of  the  cotmtry,  and  it  does 
not  seem  as  if  it  had  any  grotmd  to 
complain,  as  Honduras  had  full  power 
to  permit  the  lottery  to  operate  within 
its  own  territory;  2  Moore,  Dig.  of  Int. 
L.,  (1906)  432.  United  States  has 
passed  statutes  prohibiting  the  cotmter- 
feiting  of  foreign  money  within  the 
United  States.  The  Emperor  of 
Austria,  as  King  of  Htmgary,  obtained 
an  injunction  in  England  against  the 
counterfeiting  of  Hungarian  money. 
Bmperor  of  Austria  v.  Day  and  Kos- 


suth, (1861)  2  GifEard,  628;  2  Moore, 
Dig.  of  Int.  L.,  (1906)  450. 

*  1836 — Mustering  and  equipping  of 
Portuguese  rebels  on  the  Spanish 
frontier  unchecked  by  Spanish  authori- 
ties grotmd  for  Great  Britain  to  assist 
her  ally,  Portt^gal;  1  PhiUimore,  Int. 
L.,  3  ed.  (1879-1888)  315.  1838— A 
body  of  men  invaded  Canada  from  the 
United  States  after  supplying  them- 
selves with  artillery  and  arms  from  the 
United  States  arsenal.  1866— The 
Fenians  in  the  United  States  held  pub- 
lic meetings,  at  which  an  intention  of 
invading  Canada  was  avowed,  and 
made  considerable  preparation.  They 
subsequently  made  an  irruption  into 
Canada  without  opposition  from  the 
United  States.  Prosecutions  were 
begun  in  the  United  States  Courts  after 
some  of  the  leaders  had  been  arrested, 
which  were  subsequently  discontinued 
tmder  pressure  from  Congress.  1879 — 
A  body  of  Indians,  imder  Sitting  Bull, 
took  refuge  from  United  States  troops 
in  British  territory  north  of  Montana. 
There  was  reason  to  expect  they  might 
make  incursions  into  American  terri- 
tory. The  United  States  expressed  the 
cojnfident  hope  that  Great  Britain 
would  be  prepared  to  control  the 
Indians;  Hall,  Int.  Law,  6  ed.  (1909) 
215n».  The  "Virginius,"  flying  the  flag 
of  the  United  States  of  America  sailed 
on  an  expedition  in  aid  of  Cuban  in- 
surgents, and  was  captured  by  Spanish 
war  steamer  and  taken  into  Havana, 
where  a  number  of  her  crew  were  exe- 
cuted.   It  was  afterwards  proven  that 
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furtherance  of  international  commerce  and  is  against  the  peace,  it 
may  well  be  suppressed  with  a  strong  hand.  The  sympathy  of  a 
free  people  with  the  insurgents  of  another  country,  particularly  if 
it  is  an  autocracy,  will  sometimes  lead  to  the  setting  out  of  such 
expeditions,  but  the  zeal  is  misguided  and  inevitably  leads  their  own 
state  into  an  unwarrantable  interference  in  the  affairs  of  another  state. 
Each  community  must  be  left  to  work  out  its  own  salvation  by  its 
own  efforts  just  as  in  the  case  of  individuals.' 

One  State  Damaging  Interest  op  Another  State  in  Jurisdiction 

OP  A  Third  State. 

§521.  Where  a  state  invades  or  affects  the  jurisdiction  of  one 
state,  it  may  at  the  same  time  by  the  same  act  damage  the  interest 
of  a  third  state  which  happens  to  be  also  within  the  jurisdiction  of  the 
former  state.  In  such  case  the  third  state  may  complain  either  to 
the  state  within  which  the  act  was  done  or  to  the  state  doing  the 
act.  It  complains  to  the  first  upon  the  theory  that  it  was  its  duty 
to  prevent  within  the  jurisdiction  the  doing  of  the  act.  The  state 
within  which  the  act  is  done  may  complain  but  the  circtunstance 
that  at  the  same  time  there  was  an  invasion  or  damage  to  the  interest 
of  another  state  seems  immaterial.  The  action,  if  any,  is  to  be  taken 
in  such  case  by  the  other  state.* 

the  ship  was  falsely  flying  the  United  peditions  in  violation  of  neutrality.    In 

States  flag  and  was  really  Spanish;  the  case  under  discussion  there  is  no 

Woolsey,  Int.  L.,  6  ed.  (1897)  366  et  question  of  neutrality  because  no  war. 
seq.     See  §298n*,  ante.      1895,  Dec. —  ^  United  States  v.  Quincy,  6  Peters,  445 

Dr.  Jameson  commanded  a  company  of  (1832);  2  Cobbett  Ceases,  (1913)  375. 
about  800  volunteers  who  crossed  from         *  Thus,  when  the  United  States  of 

British   Bechuanaland  into   the  then  America  forced  the  release  of  an  Ameri- 

South  African  Republic  to  aid  British  can  citizen  from  an  Austrian  war  vessel 

residents  of  Johannesburg  who  alleged  in  Turkish  waters,  the  complaint  of  the 

they  were  in  danger  from  the  Boers.  Austrian  Government  of  the  invasion 

The    raiders    were    arrested    by    the  of  Turkish  territorial  jurisdiction  was 

Transvaal    government    and    handed  properly   disregarded    by   the   United 

over  to  Great  Britain.    Jameson  and  States  of  America.    See  case  of  Martin 

other  leaders  were  indicted  under  Sees.  Koszta,  discussed  §433n**,  ante.     See 

11  and   12  of  the  Foreign  Enlistment  1  Halleck,  Int.  L.,  4  ed.  (1908)  117  et 

Act  of  1870  and  convicted.    Regina  v.  seq.;  Walker,  Man.  Int.  L.,  (1895)  67, 

Jameson,  et  al,  (1896)  2  Queens  Bench,  68.    See  §694,  post,  on  capture  in  mari- 

425;  2  Cobbett  Cases,  (1913)  369.  time  belt  of  a  neutral. 
■  Sec  S704,  post,  on  filibustering  ex- 
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One  State  Exercising  the  Political  Power  of  Another  State 

Within  Its  Own  Jurisdiction. 

§522.  It  sometimes  happens,  although  cases  are  rare,  that  one 
state  will  within  its  jurisdiction,  by  its  own  state  agents,  exercise 
political  power  in  aid  of  the  political  power  of  another  state.  This 
is  not  stjictly  the  case  of  the  exercise  of  the  political  power  of  the 
other  state  but  an  exercise  in  aid  of  a  foreign  jurisdiction.  The 
principal  instance  of  this  which  occurs  is  that  of  letters  rogatory.* 

Summary. 

§523.  Conflicts  between  the  territorial  jurisdictions  will  occur 
when  (A)  a  state  penetrates  or  assails  the  territorial  jurisdiction  of 
another  state  by  an  overt  act,  the  case  corresponding  to  that  of  a 
trespass  in  English  law;  (B)  where  the  state  interferes  in  the  conduct 
of  another  state  by  exerting  pressure  without  any  overt  act  against 
the  territorial  jurisdiction. 

These  acts  are  not  usually  separately  discussed  under  this  heading, 
and  the  subject  of  this  chapter  is  obscured  by  the  hazy  notion  about 
rights  which  infects  the  pages  of  the  writers  on  international  law. 

The  conflicts  may  occur  in  time  of  peace  when  they  may  or  may 
not  result  in  war,  or  may  occur  during  war  as  part  of  the  effort  by  a 
belligerent  to  overcome  the  enemy.  The  nature  and  quality  of  the 
acts  is  the  same  in  either  case,  and  the  only  difference  is  in  the  sur- 
rounding circumstances.     The  occurrence  of  such  conflicts  during  war 


•  The  execution  of  letters  rogatory  is 
a  case  more  properly  belonging  to 
private  international  law  than  to  the 
subject  of  this  treatise.  In  this  case, 
the  courts  of  this  country  recognize  the 
process  issuing  from  the  courts  of  other 
countries  for  the  purpose  of  obtaining 
evidence  of  witnesses  as  a  matter  of 
comity.  It  is  a  case  where  each  state 
in  a  measure  exercises  within  its  own 
state  the  political  power  of  another 
state,  or  rather  it  exercises  its  own 
political  power  in  furtherance  of  and 
in  assistance  to  an  exercise  by  an  inde- 
pendent jurisdiction  of  another  state. 
It  is  not  a  matter  of  executive  action 
being  solely  confined  to  judicial  process 
in  the  ordinary  functions  of  the  courts. 


Where,  as  in  the  United  States  of 
America,  letters  rogatory  do  not  extend 
to  criminal  cases,  the  municipal  tribu- 
nals will  not  execute  letters  rogatory 
from  another  state  in  a  criminal  case; 
2  Moore,  Dig.  of  Int.  L.,  (1906)  104  et 
seq.;  United  States  Law,  Ibid.  104; 
Law  of  Austria,  Ibid.  113;  Hungary, 
Ibid.  114;  Belgium,  Ibid.  115;  Chile, 
Ibid.  ll8;  France,  Ibid.  122;  Brazil, 
Ibid.  116;  China,  Ibid.  119;  Colombia, 
Ibid.  120;  Denmark,  Ibid.  120;  Ger- 
many, Ibid.  123;  Great  Britain,  Ibid. 
126;  Hawaii,  Ibid.  128;  Italy,  Ibid, 
129;  Mexico,  Ibid.  130;  Netherlands. 
Ibid.  131;  Prussia,  Ibid  131;  Sweden- 
Norway,  Ibid.  132;  Venezuela,  Ibid. 
133. 
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is  hereinafter  discussed,  and  our  attention  will  now  be  directed  to 
those  which  have  arisen  in  time  of  peace. 

When  an  individual  enters  the  jurisdiction  of  another  state,  he 
is  completely  overpowered  by  the  territorial  jurisdiction.  He  cannot 
then  by  any  act  of  his  invade  the  jurisdiction  of  that  state  because 
he  is  subject  to  the  mimicipal  law  and  will  be  dealt  with  accordingly. 
The  invasion  of  the  jurisdiction  can  only  be  accomplished  by  an 
international  act  beyond  the  cognizance  of  the  mtmidpal  law  and 
of  such  a  natxire  as  to  carry  with  it  in  the  course  of  the  invasion  the 
jurisdiction  of  another  state.* 

Invasions  and  conflicts  of  jurisdiction  are  of  constant  occurrence 
in  the  daily  life  of  international  persons,  and  where  trivial  are  adjusted 
between  the  parties  and  sometimes  the  necessity  of  such  acts  is 
recognized  in  advance  and  they  are  provided  for  by  treaty.' 

It  is  obvious  that  although  each  act  is  an  invasion  of  the  juris- 
diction, that  there  are  cases  where  such  an  invasion  is  in  accordance 
with  international  law,  since  one  of  the  factors  restraining  the  conduct 
of  independent  states  is  pressure  from  other  states.  A  state  may  in 
many  cases  secure  redress  for  damage  to  a  state  interest  by  setting 
in  motion  the  external  factors  determining  independent  state  conduct, 
one  of  which  is  this  pressure,  and  the  circumstance  may  call  for  that 
pressure  being  exercised  to  the  point  of  an  overt  act  against  the 
jurisdiction  of  the  other  state.  While  therefore  in  theory  we  recog- 
nize that  certain  acts  of  invasion  are  in  accordance  with  international 
law,  we  recognize  that  in  fact  we  cannot  always  accurately  determine 
whether  a  given  act  is  lawful  or  not.  The  indefinite  natxire  and 
operation  of  international  factors  of  conduct  make  it  impossible  to 
predict  their  result  with  any  certainty,  and  in  the  absence  of  any 
superior  political  power  there  is  no  authority  which  can  determine 
the  question.  To  attempt,  therefore,  to  lay  down  definite  rules  in 
this  case  is  like  the  mathematician's  pursuit  of  infinity.' 

The  writers  have  very  assiduously  labored  to  classify  the  acts  of 
invasion  as  lawful  or  not,  and  have  failed  not  only  to  present  a 
logical  and  coherent  discussion  but  also  to  call  the  reader's  attention 
specifically  to  the  impossibility  of  accomplishing  the  task  they 
have  in  hand.'  This  confusion  is  particularly  apparent  in  the  dis- 
cussion of  intervention.  Intervention  in  its  propo:  sense  is  a  going- 
between  and  presupposes  an  existing  controversy  of  some  kind  into 
which  the  intervenor  interjects  himself.    The  writers,  however,  use 

»  See  §503,  ante.       *  See  §504,ante.       »  See  §504,  ante. 
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the  word  as  syiion3mious  with  interference,  and  collect  under  this 
term  every  imaginable  instance  of  pressure  by  one  state  upon  another. 
The  resulting  confusion  is  most  deplorable  and  discouraging  to  the 
student.* 

The  attempt  is  made  to  justify  the  acts  of  interference  on  various 
grounds,  all  of  which  may  be  reduced  to  the  simple  formula  we  have 
already  stated,  and  pointed  out  the  ambiguity  in  the  application  of.* 

It  is  said  that  an  interference  may  be  justified  on  legal  grounds, 
which  begs  the  question  of  what  are  legal  grounds,  to  which  no  dear 
answer  can  be  given.  There  has  alwa3rs  been  among  the  independent 
states  of  western  Europe  a  tendency  to  meddle  with  each  other's 
affairs,  partly  selfish  and  partly  in  furtherance  of  what  from  time 
to  time  is  or  is  supposed  to  be  the  common  interest  of  civilization. 

The  views  on  this  point  will  differ  from  tune  to  time.  Interference 
on  religious  ground  was,  for  instance,  regarded  as  proper  at  one  time 
in  history,  whereas,  now  it  would  be  considered  inadmissible.  At 
another  time  the  autocrats  of  Europe  made  common  cause  against 
the  spirit  of  revolution,  and  now  we  have  just  closed  a  war  in  which 
democracies  tmited  in  an  effort  to  crush  out  the  spirit  of  autocracy.* 

The  so-called  principle  of  non-intervention  is  merely  an  expression 
of  the  idea  which  has  been  gaining  strength  in  the  last  two  centuries — 
that  every  independent  state  shall  be  left  alone  to  manage  its  own 
affairs  and  particularly  regulate  the  form  of  its  own  government.^ 

One  independent  state  may  penetrate  the  territorial  or  marginal 
jurisdiction  of  another  state  by  (A)  public  ship  in  the  marginal 
belt,  (B)  armed  forces,  (C)  civil  officers  of  state.  Any  of  these  acts 
may  be  accidental,  in  the  course  of  war,  or  for  accomplishing  some 
overt  purpose.'  It  is  frequently  customary  for  one  state  to  grant 
permission  to  another  for  armed  forces  to  pass  through  the  juris- 
diction, and  it  seems  dear  that  any  entry  of  an  armed  force  without 
sudi  consent  would  be  r^;arded  as  a  distinctly  unfriendly  and  hostile 
act.  The  writers  have  indulged  in  a  great  deal  of  discussion  as  to 
the  consent  of  the  state  to  such  an  entry,  and  have  advanced  various 
theories  supposed  to  be  applicable  to  the  situation.  In  fact,  consent 
is  alwa3rs  asked  and  given,  and,  if  not,  some  adjustment  of  the 
omission  must  be  made.  It  seems  that  is  all  there  is  to  be  said 
upon  the  subject.* 

Armed  forces  may  enter  for  the  purpose  of  committing  some  act 

« See  1507,  ante.         *  See  §508,  ante.         •  See  §509,  ante.         '  See  §5 10,  ante 

*  See  §511,  ante.  •  See  §513,  ante. 
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of  violence  deemed  by  the  state  sending  them  to  be  necessary  or 
suitable  under  the  circumstances.  The  question  whether  the  com- 
mission of  such  an  act  is  justifiable  is  one  upon  which  the  international 
lawyer  can  give  no  answer.  A  state  must  in  these  cases  act  according 
to  its  discretion,  in  such  manner  as  it  sees  fit,  for  the  purpose  of 
preserving  its  own  interest  and  safety.*® 

Military  and  naval  officers  unattached  are  usually  not  engaged 
in  the  commissions  of  a  state  act,  and  therefore  enter  the  state  as  indi- 
viduals. Where  they  come  on  some  public  mission,  they  are  per- 
forming a  state  act,  but  usually  no  permission  is  asked  for  their  Bntry, 
because  such  individuals  traveling  alone  cannot  perform  any  act 
with  which  the  municipal  authorities  would  be  unable  to  cope." 

In  like  manner,  entry  by  civil  officers  of  state  is  usually  harmless, 
even  when  performing  some  errand  of  state,  and  where  the  exercise 
of  the  authority  amounts  to  an  invasion  of  the  territorial  jurisdiction, 
it  is  usual  to  obtain  the  consent  of  the  state  in  question.  This 
happens  frequently  in  the  case  of  consular  agents,  who  will  be  author- 
ized by  law  to  perform  certain  acts  in  furtherance  of  the  interests 
of  the  state  which  sent  them.** 

A  state  may  within  its  own  territorial  jurisdiction  perform  acts 
damaging  the  interests  of  another  state.  Such  acts  will  not  amotmt 
to  a  penetration  of  the  jurisdiction  of  such  other  state,  but,  never- 
theless, may  be  of  considerable  moment.  The  principal  instances  of 
such  acts  are  (A)  damage  to  an  envoy,  (B)  breach  of  a  treaty,  (C) 
damage  to  members  of  a  foreign  state,  all  of  which  have  been  fully 
discussed  in  previous  chapters,  (D)  extra-territorial  legislation,  and 
(E)  insult  or  ridicule  of  a  foreign  state. 

If  a  state  adopts  a  law  attempting  to  regulate  the  conduct  of  its 
-members  while  they  are  abroad,  such  a  regulation  may  conflict  with 
that  of  the  state  in  which  the  member  may  happen  to  be,  and  there- 
fore the  possibility  of  that  law  being  enforced  against  him  upon  the 
•member's  return  may  be  a  reason  powerfully  inducing  him  to  break 
the  law  of  the  state  in  which  he  is.  Therefore,  since  the  two  laws 
work  in  opposite  directions,  the  extra-territorial  legislation  may 
amount  to  an  invasion,  indirectly,  of  the  jurisdiction  of  another 
5tate.  In  fact,  however,  such  laws  have  been  adopted  by  a  number 
of  states.  It  seems  clear  from  the  discussion  of  territorial  jurisdic- 
tion which  we  have  offered  that  the  law  is  of  no  effect  whatever 
outside  of  the  jurisdiction  of  the  state  making  it,  -and  that  it  is 


10 


See  §514,  ante.         "  vSee  §515,  ante.         "See  §516,   ante. 
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enforced,  if  it  is  enforced  at  all,  upon  the  member  when  he  returns 
within  its  grasp." 

Individuals  within  the  jurisdiction  may  damage  the  interests 
of  another  state,  of  which  the  following  cases  may  occur:  (A)  damag- 
ing the  interests  of  the  envoy  or  other  official  having  inmiunity; 
(B)  damaging  the  interest  of  foreign  state  property  within  the 
jurisdiction;  (C)  damaging  a  foreign  state  by  insult,  ridicule,  coimter- 
feiting  money,  usurping  arms,  etc. ;  (D)  damaging  it  by  filibustering 
expeditions.  All  of  these  cases  are  plain,  and  it  seems  clear  that 
each  state  must  exercise  reasonable  diligence  in  restraining  its  own 
members  from  perpetrating  any  of  these  acts.  Among  monarchies 
there  was  partictilar  zeal  in  repressing  an)rthing  by  way  of  insult  or 
ridicule  against  the  head  of  the  state.  Among  democracies,  however, 
this  feeling  has  died  out,  and  where  freedom  of  the  press  prevails, 
there  is  no  restraint  whatever  upon  insult  or  ridicule  aimed  at  the 
head  of  any  foreign  state,  whether  monarch  or  president.  In  modem 
times,  however,  even  republics  will  pass  .laws  preventing  coimter- 
feiting  of  foreign  money,  as  these  are  acts  which  are  looked  on  with 
disfavor." 

So,  also,  it  becomes  incimibent  frequently  upon  a  state  to  restrain 
over-zealous  members  from  setting  on  foot  expeditions  to  assist 
insurgents  in  a  neighboring  state.  Until  the  belligerencey  of  the 
insurgents  has  been  recognized,  every  independent  state  must,  from 
the  international  point  of  view,  side  with  the  parent  state  and  con- 
sider the  revolt  as  entirely  a  municipal  matter,  and  not  the  concern 
of  any  other  independent  state  in  the  world." 

Cases  may  arise  where  one  state  will  damage  the  interest  of 
another  state  in  the  jurisdiction  of  a  third  state,  as  captures  in  a 
foreign  maritime  belt.  In  these  cases,  however,  the  only  state 
which. can  raise  the  question  of  jurisdiction  is  the  state  in  whose 
jtuisdiction  the  act  occurred.  The  state  damaged  will  pursue  its 
remedy  against  the  state  damaging  it,  irrespective  of  any  question 
of  jurisdiction.' 

Cases  also  frequently  occur  in  modem  times  where  one  state 
exercises  the  political  power  of  another  state  within  its  own  juris- 
diction, the  principal  instance  of  which  is  that  of  letters  rogatory. 
In  this  case  a  court  in  one  state  will  undertake  to  exercise  its  power 
in  aid  of  the  municipal  power  of  another  state,  and  compel  witnesses 
to  appear  under  commission  issued  by  the  coiut  of  another  state. 
This  is  more  particularly  a  matter  of  private  international  law.* 

» See  J5 18, ante       "See §519,  ante.       »* See  §520,  ante.        »  See  §521,  ante. 

<  See  §522,  ante. 
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Seizure §566 

Blockade 

Preliminary  and  definition,  kinds  of §567 

Pacific  blockade §568 

Bombardment §569 

Intervention §570 

War §571 

When  means  of  redress  may  be  resorted  to 

Preliminary §572 

Each  state  sole  judge,  compulsion  to  attempt  an  amicable  settlement  §573 

Summary §574 
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JJ540,541 


State  Acts  Causing  Damage. 


Preliminary. 

§540.  An  independent  state  will  obtain  redress  in  international 
life  by  setting  in  motion  the  international  factors  of  conduct.*  Self- 
interest  and  inherited  prejudice  act  automatically.  Public  opinion, 
custom.. precedent,  will  be  referred  to,  or  pressure  applied  by  act  of 
the  state.  There  is  no  way  to  actually  determine  when  the  force  of 
public  opinion,  precedent  and  custom  ends,  and  the  pressure  proceed- 
ing from  a  state  begins.*  We,  therefore,  can  only  distinguish  certain 
recognizable  external  manifestations  of  the  operation  of  these  factors. 
It  is  obvious  that  the  means  of  redress  are  insufficient,  that  a  state 
may  often  fail  to  obtain  satisfaction,  and  that  in  many  instances 
the  wicked  will  prevail  and  the  innocent  suffer.  So,  also,  the  means 
of  redress  may  be  resorted  to  for  mere  selfish  purposes  without  any 
previous  act  causing  damages.  That  is,  the  state  acting  may  pro- 
ceed in  order  to  constrain  the  conduct  of  the  other  state  in  a  respect 
not  regulated  by  the  international  factors  of  conduct.'  The  same 
phenomenon  is  frequently  apparent  in  municipal  life.  We  have 
therefore  inadequacy  of  remedy  in  many  cases  and  abuse  of  remedy 
in  others. 

State  Acts  Causing  Damage. 

§541.  It  is  also  clear  from  the  discussion  which  has  preceded 
what  are  the  interests  of  a  state,*  and  how  those  interests  may  be 
damaged  by  the  act  of  another  state.*     It  is  possible,  therefore,  by 


*  These  are:  (a)  self  interest,  (b)  in- 
herited prejudice,  (c)  public  opinion, 
(d) .  custom — precedent,  (e)  pressure 
from,  one  qr  more  states.  See  §105, 
ante. 

*  **  Self-help  and  intervention  on  the 
part  oi  other  States  which  sympathize 
vvith  the  wronged  one  are  the  means  by 
which  the  rules  of  the  Law  of  Nations 
can  be  and  actually  are  enforced;  1 
Oppenheim,  Int.  I.,  2  ed.  (1912)  13. 
Twiss,  War,  2  ed.  (1 875)  4,  5,  advances 
the  notion  that  a  state  is  bound  to 
maintain  its  right  (interest]  and  seek 
satisfaction  for  a  wrong  under  penalty 
of  forfeiting  its  character  of  an  inde- 
pendent political  body,  because  an  open 
submission  between  equal  powers  is 
almost  always  attributed  to  cowardice 
or  weakness  and  seldom  fails  to  subject 


the  injured  party  to  further  wrongs  of 
a  more  atrocious  character.  That' 
states  have  a  so  called  right  of  redress- 
ing themselves;  Twiss,  War,  2  ed.(1375) 
3,  4;  Woolsey,  Int.  L.,  6  ed.  (1897)  17. 
»  Twiss,  War,  2  ed.  (1875)  19. 

*  These  have  already  been  classified. 
See  §104.  ante. 

*  As  follows:  ( 1 )  Acts  of  interference! 
in  territorial  supremacy  of  another 
state — (a)  Form  of  government;  (b) 
Seizure  of  territory — invasion  of  juris- 
diction; (c)  Relations  with  its  mem- 
bers; (d)  Interference  in  dispute  be- 
tween two  or  more  other  states.  (2) 
Acts  of  violation  of  immunity  of  an 
ambassador.  (3)  Acts  of  violation  of. 
terms  of  a  treaty.  (4)  Acts  of  violation 
of  interest  of  an  alien  within  borders. 
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confining  our  attention  to  such  classification,  to  say  in  any  given 
case  whether  or  not  there  has  been  in  fact  a  damage  to  a  state  interest, 
and  thereby  draw  some  kind  of  a  line  which  will  determine  whether 
it  is  proper  for  a  state  to  invoke  any  remedy  of  self-redress.  The 
difficulty  is  that  states  have  applied  force,  that  is,  invoked  the  remedy 
of  international  law  for  ulterior  selfish  motives  where  there  is  no 
damage  to  a  state  interest.  As  there  is  no  political  power  competent 
to  pass  judgment  in  such  matters,  such  cases  cannot  be  prevented 
in  the  present  state  of  international  development.  It  has  also  been 
pointed  out  that  in  mtmidpal  life  the  power  of  the  state  is  necessary 
to  curb  individuals  from  damaging  the  interest  of  another  in  those 
cases  where  there  is  sufficient  material  advantage  to  the  wrong-door 
to  induce  the  act  of  damage  and  the  other  factors  are  not  sufficiently 
strong  to  prevent  it.  The  same  principle  applies  in  international 
affairs.  Cases  will  arise  where  the  self-interest  of  a  state  is  actually 
or  is  deemed  by  that  state  to  be  of  such  a  nature  that  force  must  be 
applied  against  another  state.  No  principle,  no  wish,  no  idea  of 
morality,  nor  any  pressure  of  public  opinion  can  ever  restrain  such 
act  of  force.  It  is  only  by  a  superior  political  power  that  independent 
states  can  be  curbed. 

Legal  and  Political  Dipfbrbncbs. 

§542.  An  attempt  has  been  made  to  classify  disputes  between 
states  as  political  and  legal.  The  rules  laid  down  by  the  writers  as 
to  the  measure  of  redress  appropriate  to  each  difference,  are  purely 
theoretical  and  without  material  value,  as  each  independent  state 
may,  and  in  fact  does,  resort  to  such  measures  in  any  particular 
case  as  it  sees  fit.  It  is  admitted  by  one  writer  that  the  distinction 
is  correct  in  theory  but  cannot  be  clearly  drawn  in  practice.*  Even 
from  the  theoretical  point  of  view  we  are  confronted  with  the  ambigu- 
ity of  the  word  "law"  which  vitiates  the  distinction  unless  we  clearly 
define  the  sense  in  which  that  word  is  used.'    If  we  assume  that  the 


•  2  Oppenheim,  Int.  L.,  2  ed.  (1912) 
3,  4,  where  he  says  that  a  legal  differ- 
ence arises  from  acts  for  which  states 
have  to  bear  responsibility,  whereas, 
political  differences  are  the  result  of 
conflict  of  political  interests.  When  he 
uses  the  phrase  "have  to  bear  responsi- 
bility" he*  begs  the  question,  and  as- 


sumes that  there  is  an  external  political 
power  competent  to  exert  such  compul- 
sion, which  power  does  not  exist  in  fact, 
and  there  can  be  no  les^  difference  in 
such  case  in  the  sense  in  which  the 
word  "legal"  is  used  in  municipal  law 
tmless  there  is  such  a  power. 
^  In  the  municipal  law  the  distinction 
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§§543,  544  Ignorance  of  Law. 

definition  we  have  propounded  of  international  law  is  correct'*  then 
a  legal  difference  is  a  difference  over  whether  certain  conduct  is  in 
accordance  with  the  operation  of  the  international  factors  of  conduct, 
a  dispute  which  must  be  settled  just  as  all  other  international  disputes 
are  settled,  by  the  self-help  of  the  parties  interested.  That  is,  there 
is  no  distinction  in  theory  or  in  fact  between  political  and  legal 
disputes  in  international  relations,  and  the  distinction  therefore  is 
immaterial  in  this  connection." 

Issues  of  Fact  Between  States. 

§543.  It  may  often  happen,  as  in  municipal  life,  that  the  dispute 
between  two  independent  states  will  be  upon  an  issue  of  fact  and  not 
upon  any  question  of  law.  Since  there  is  no  tribunal  to  determine 
such  disputes,  the  states  labor  under  some  diflSculty  in  such  a  case. 
No  doubt  wars  have  resulted  simply  because  the  parties  have  been 
unable  to  learn  what  the  facts  as  to  the  dispute  really  were.  The 
general  custom  is  to  take  evidence,  as  in  civil  cases,  and  very  fre- 
quently commissions  are  appointed  to  inquire  into  the  facts  of  the 
case.  Independent  states  expect  to  have  greater  importance  attached 
to  their  statements,  and  ofiicers  of  the  military  and  navy  consider 
themselves  superior  to  others,  and  that  the  word  of  an  ofl5cer  should 
have  a  special  weight.  Consequently  in  controversies  between  states 
over  issues  of  fact,  a  difficulty  arises  when  a  state  is  called  upon  to 
controvert  or  impugn  the  representation  or  statement  of  one  of  its 
own  ofiicers.  Great  weight  is  also  placed  upon  ofiicial  documents 
which  are  supposed  to  be  of  greater  intrinsic  credibility  than  private 
statements. 

Ignorance  op  Law. 

§544.  A  state  which  has  committed  a  wrongful  act  may  shape 
its  defense  on  ignorance  of  the  law.  Although  this  view  is  held  by  a 
number  of  writers,"  it  seems  tmsound  because  there  is  no  external 
political  power  to  pass  judgment  on  the  defense.     If  the  state  has 

as  adopted  by  the  court  is  applied  to  *  See  1  Westlake,  Int.  L.,  2  ed.  (1910) 

determine  whether  a  remedy  shall  be  300-306;   Wilson,  Int.  L.,  (1910)  217 

afforded  by  the  political  power  of  the  et   seq.     As   to   distinction   between 

state  or  whether  the  court  will  consider  legal  and  political  differences  in  oonnec- 

the  case  as  beyond  its  jurisdiction  and  tion  with  arbitration,  see  1  Westlake, 

one  for  which  no  judicial  remedy  can  Int.  L.,  2  ed.  (1910)  304,  305. 

be  afforded.  "3  Phillimore,  Int.  L.,  3  ed.  (1879- 

'•See  J109^aj»te.  1888)  64» 
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damaged  the  interest  of  another  state,  it  must  either  satisfy  the 
damaged  party  or  fight,  and  materiality  of  ignorance  as  a  defense 
will  be  determined  solely  by  the  party  damaged.  Cases  of  this  kind 
are  so  rare  that  the  disaission  of  the  question  is  almost  purely 
hypothetical.*® 

Arbitration. 

§545.  Before  proceeding  to  the  discussion  of  these  means  of 
redress  in  detail,  it  is  necessary  to  refer  to  arbitration  as  a  means  of 
adjusting  differences  between  independent  states.  Arbitration  is  not 
the  exercise  of  self-help,  as  supposed  by  some  writers,  but  a  volimtary 
agreement  to  dispense  with  self-help,  and  therefore  requires  to  be 
separately  noticed.  Arbitration  is  a  voluntary  submission  of  differ- 
ences to  a  tribtmal  which  may  be  especially  created  for  the  occasion 
by  the  parties  or  may  be  a  permanent  tribunal  already  erected  and 
in  continuous  existence  for  such  purpose."  In  the  present  state  of 
international  relations,  arbitration  must  always  be  provided  for  by 
treaty  between  the  parties.  There  is  very  little  doubt,  if  we  have 
formed  a  correct  picture  of  the  history  of  the  development  of  legal 
institutions,  that  the  process  of  arbitration  is  the  step  intermediate 
between  abandonment  of  self-help  and  the  institution  of  the  political 
power  of  the  state  to  settle  disputes  between  private  parties.  In  the 
international  world,  therefore,  we  are  now  in  that  state  of  develop- 
ment. The  great  difficulty  is  that  many  enthusiasts  in  their  undoubt- 
ably  commendable  zeal  for  tmiversal  peace,  fail  to  recognize  the 
great  length  of  time  which  is  consimied  in  the  development  of  workable 
human  political  institutions  and  such  persons  are  led  to  think  that 


*"  Ignorance  of  law  and  of  fact  are 
important  in  case  of  contraband  because 
the  question  of  the  confiscation  of  the 
goods  is  ruled  upon  by  prize  courts 
which  can  take  cognizance  of  such  a 
defense  and  enforce  it  if  it  is  valid, 
but  even  here  is  not  ignorance  of  the 
state  but  ignorance  of  the  individual 
that  is  taken  account  of.  See  §979, 
post. 

"  Definitions  of  arbitration:  "Arbi- 
tration is  where  the  decision  of  a  dispute 
is  left  to  arbitrators  chosen  by  common 
agreement;"  1  Halleck.  Int.  L.,  4  ed. 
(1908)  500.    "Arbitration  is  the  name 


for  the  determination  of  differences  be- 
tween States  through  the  verdict  pf  one 
or  more  umpires  chosen  by  the  parties;" 
2  Oppenheim,  Int.  L.,  2  ed.  (1912)  16. 
"An  arbitrator  is  a  person  authorized 
by  the  parties  in  difference  to  decide 
what  shall  be  done  with  regard  to  the 
matters  submitted  to  his  judgment;" 
1  Wildman,  Int.  L.,  (1849)  186.  "Arbi- 
tration involves  an  agreement  between 
the  disputants  to  submit  their  differ- 
ences to  some  person  or  persons  by 
whose  decision  they  will  abide;"  Wilson 
&  Tucker,  Int.  L.,  (1901)  219.  Sec 
Twiss,  War,  2  ed.  (1875)  7-12, 
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a  few  arbitrations  indicate  the  prevalence  of  universal  peace.  This, 
however,  is  no  more  true  than  is  the  fact  that  a  few  swallows  make  a 
summer. 

Arbitration  has  frequently  been  resorted  to  by  independent  states, 
and  has  properly  been  referred  to  as  an  ancient  means  of  settlement." 
Indeed,  it  is  frequently  employed  by  individuals  in  mtmicipal  life 
notwithstanding  the  existence  of  the  political  power  of  the  state  to 
adjudicate  controversies." 


«Grotius,  Belli,  ac.  Pacis  (1625). 
WheweU's  Trans.  III.  XX.  XLVL; 
Hall,  Int.  Law,  6  ed.  (1909)  354-360; 
1  Halleck,  Int.  L.,  4  ed.  (1908)  500  et 
seq.;  Hershey,  Int.  L.,  (1912)  327  et 
seq.;  ^Oppenheim,  Int.  L.,  2ed.  (1912) 
16  et  seq.;  Twiss,  War,  2  ed.  (1875) 
7-12;  1  Ward,  Hist.,  (Dublin.  1795) 
193  et  seq.;  Wilson,  Int.  L.,  (1910)  227 
et  seq.;  I  Wildman,  Int.  L..  (1849)  186 
et  seq.;  Zouche.  L.  of  Nations  (1650). 
Carnegie  ed..  Part  II.  I. 

^  For  discussion  of  arbitration  see 
**  International  Arbitral  Law  and  Proce- 
dure," (1910)  J.  H.  Ralston.  See  5 
Amer.  J.  Int.  Law,  534.  '*  International 
Courts  of  Arbitration,"  (1912)  Thomas 
W.  Balch.  See  6  Amer.  J.  Int.  Law, 
IDS 7.  "International  Arbitration  and 
Procedure,"  (1911)  Robert  C.  Morris. 
See  6  Amer.  J.  Int.  Law,  781.  "In- 
ternationale Schiedsgericht  sbarkei  t . ' ' 
(1910)  Dr.  Hans  Wehberg.  See  6 
Amer.  J.  Int.  Law.  760.  "L'Evolution 
de  TArbitrage-  International,"  (1908) 
Thomas  Willing  Balch.  See  3  Amer. 
J.  Int.  Law,  769.  "La  Evolucion  del 
prindpio  de  arbitraje  en  America," 
(1908)  Francisco  Jose  Urrutia.  See 
3  Amer.  J.  Int.  Law,  766.  "Inter- 
national Arbitration  as  a  Substitute 
for  War  between  Nations,"  (1908) 
Russell  Lowell  Jones.  See  3  Amer.  J. 
Int.  Law,  769.  "International  Arbi- 
tration," William  L.  Penfield;  I  Amer. 
J.  Int.  Law,  330  et  seq.  "The  Rela- 
tions between  International  Tribunals 
of  Arbitration  and  the  Jurisdiction  of 
National  Courts,"  EUhu  Root;  3  Amer. 


J.  Int.  Law,  529  et  seq.  "Expropria- 
tion by  International  Arbitration," 
Charles  Noble  Gregory;  21  Harv.  Law 
Rev.,  23.  "International  Arbitration 
of  Justiciable  Disputes,"  William  W. 
Thayer;  26  Har.  Law  Rev.,  416. 
"Co:Tipromise — The  Great  Defect  of 
Arbitration,"  William  CuUen  Dennis; 
11  Col.  Law  Rev.,  493.  "Arbitration 
as  a  Term  of  International  Law," 
Thomas  W.  Balch;  13  Col.  Law  Rev., 
590-662.  "  The  Concept  of  Legality  in 
International  Arbitration,"  Paul  S. 
Reinsch;  5  Amer.  J.  Int.  Law,  604. 
See  Proceedings  of  the  American 
Society  for  the  Judicial  Settlement  of 
International  Disputes,  holding  its 
sessions  at  Washington,  D.  C,  U.  S.  A., 
beginning  1910.  See  Resolutions  of  the 
Institute  of  International  Law,  at 
meeting  of  1875,  Carnegie  Ed.,  1.  See 
Resolutions  of  the  Institute  of  Inter- 
national Law,  at  meeting  of  1877,  Car- 
negie Ed.,  16.  "History  and  Digest  of 
International  Arbitrations  to  which  the 
United  States  has  been  a  party,  with 
Historical  and  Legal  Notes  on  other 
International  Arbitrations,  Ancient  and 
Modem,"  J.  B.  Moore,  6  vols.,  Wash- 
ington (1898),  Government  Printing 
Office.  Calvo,  Sees.  1489-1510,  gives 
a  list  of  twenty-one  disputes  settled  by 
arbitration,  from  1794  upwards.  See 
Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
Vol.  3,  2-16,  where  he  specially  dis- 
cusses the  following  arbitrations :  1871, 
Great  Britain  and  United  States  as  to 
San  Juan  boundary,  submitted  to  the 
decision  of  the  King  of  Prussia,  1872. 
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An  attempt  has  been  made  to  set  up  a  permanent  court  of 
arbitration  which  is  referred  to  in  the  note." 

Means  of  Redress. 


Preliminary. 


§546.  A  state  will  obtain  redress  if  at  all  by  setting  in  motion  the 
external  factors  determining  independent  state  conduct,  which  will 
be  by  (A)  protests,  direct  or  through  mediation  of  a  third  state, 
(B)  negotiations,  which  we  shall  designate  as  preliminary  conversa- 
tions, (C)  by  application  of  force,  which  is  to  be  distinguished  under 
the  two  headings  of  force  not  resulting  in  war,  and  war.  The  classi- 
fication adopted  by  some  of  the  writers  is  also  referred  to  for  purposes 
of  comparison."    It  is  impossible  to  draw  any  line  between  pre- 


1872,  Great  Britain  and  Portugal  over 
Delagoa  Bay,  submitted  to  the  arbi- 
tration of  the  President  of  the  French 
Republic.  1885,  Dispute  between 
Germany  and  Spain  relating  to  Caro- 
line Islands  referred  to  Pope  Leo  XII.; 
7  Moore,  Dig.  of  Int.  L.,  (1906)  24-103. 
See  Pamphlet  No.  1,  Carnegie  Endow- 
ment for  International  Peace,  Division 
of  International  Law.  "Arbitrations 
and  diplomatic  settlement  of  the 
United  States  of  America/'  (1914). 

^^  Hague  Conferences  of  1899  and 
1907  each  adopted  a  "Convention  for 
the  pacific  settlement  of  international 
disputes.  No.  1,*'  under  which  nine 
awards  have  been  made.  For  text  and 
translation  of  the  conventions  and 
report  of  the  decisions,  see  "  The  Hague 
Court  Reports,"  Carnegie  Endowment, 
(1917).  See  "The  Hague  Arbitration 
Cases,"  George  Grafton  Wilson,  (1915). 
For  translation  of  Conventions  of  1899, 
see  1  HaUeck,  Int.  L.,  4  ed.  (1908)  525- 
538.  "Some  Suggestions  as  to  the 
Permanent  Court  of  Arbitration,*' 
Jackson  H.  Ralston;  1  Amer.  J.  Int. 
Law,  321.  "A  Permanent  Tribunal  of 
International  Arbitration;  its  Neces- 
sity and  Value,"  R.  Floyd  Clarke;    I 


Amer.  J.  Int.  Law,  342  et  seq.;  Wilson, 
Int.  L.,  (1910)  227.  As  to  history  of 
efforts  to  establish  a  permanent  court 
of  arbitration,  see  2  Halleck,  Int.  L.,  4 
ed.  (1908)  520  et  seq.  See  Resolutions 
of  the  Institute  of  International  Law, 
at  meeting  of  1904,  Carnegie  Ed.,  163. 
See  §81,  ante,  on  efforts  to  establish  a 
political  organization  for  the  commun- 
ity of  states.  "A  World  Court  in  the 
Light  of  the  United  States  Supreme 
Court,"  (1918)  Thomas  Willing  Balch, 
See  3  Amer.  J.  Int.  Law,  142  et  seq. 
"Convention  for  the  Peaceful  Adjust- 
ment of  International  Disputes,'  'Amos 
S.  Hershey;  2  Amer.  J.  Int.  Law,  29 
et  seq. 

»» Halleck,  Int.  L.,  4ed.  (1908)  Vol.  1, 
497-516,  offers  the  following  classifica- 
tion: (A)  Amicable — ^via  amicabile — 
(1)  Accommodation,  497;  (2)  Compro- 
mise,  498;     (3)    Mediation,   498-499; 

(4)  Arbitration,  500-502;  (5)  Confer- 
ence,  502.  (B)  Forcible  Modes— (1) 
Retorsion,  503;  (2)  Retaliation,  504; 
(3)  Reprisal,  505;  (4)  Seizure,  508-516; 

(5)  Embargo,  516.  "  Compulsive  means 
of  settlement  of  differences  are  measures 
containing  a  certain  amount  of  compul- 
sion taken  by  a  State  for  the  purpose  of 


REDRESS  FOR  DAMAGE  TO  A  STATE  INTEREST 


93 


t547 


Preliminary  Conversations. 


liminary  conversations  and  application  of  force,  as  a  mere  commtinica- 
tion  from  one  state  to  another  may  under  certain  circumstances  be 
a  complete  exercise  of  force.  The  writers  generally  distinguish 
between  amicable  and  non-amicable,  and,  for  instance,  classify 
arbitration  as  amicable,  whereas  it  may  be  anything  but  amicable. 
Amicable  refers  to  the  state  of  mind,  which  is  entirely  outside  the 
purview  of  the  international  lawyer.  The  proper  distinction  is 
between  means  of  redress  without  the  use  of  force  and  those  means 
resorting  to  force.  The  writers  perhaps  mean  by  amicable — without 
force.     If  so,  they  should  say  so. 

Preliminary  Conversations. 

§547.  Preliminary  conversation  is  a  term  applied  to  the  various 
efforts  of  a  state  to  secure  redress  without  the  use  of  force,  as  media- 
tion, protest,  negotiation,  good  offices,  all  of  which  are  self-explanatory 
and  require  no  discussion  other  than  that  supplied  in  the  notes. 


making  another  State  consent  to  such 
settlement  of  a  difference  as  is  required 
by  the  former;"  2  Oppenheim,  Int.  L., 
2  ed.  (1912)  34.  Hershey.  Int.  L., 
(1912)  322-347,  offers  the  following 
classification:  (A)  Amicable — (1)  Ne- 
gotiation, 322;  (2)  Good  Offices,  322; 
(3)  Mediation,  323-324;  (4)  Interna- 
tional Commission  of  Inquiry,  324-327 ; 
(5)  International  Arbitration,  327-342. 
(B)  Non- Amicable  or  Forcible  ( 1 )  Retor- 
sion, 343;  (2)  Reprisals,  343-344;  (3) 
Embargo,  344-345;  (4)  Pacific  Block- 
ade, 345;  (5)  Intervention,  347;  (6) 
War,  348.  Oppenheim.  Int.  L.,  2  ed. 
(1912)  Vol.  2,  4,  5,  distinguishes:  (A) 
Amicable  Means — (I)  Negotiation,  6-9; 

(2)  Good  OflSces  of  third  parties,  10-15 ; 

(3)  Mediation,  10-15;  (4)  Arbitration, 
16-34.  (B)  Compulsive  Means,  34-36 
— (1)  Retorsion,  36-38;  (2)  Reprisals 
including  embargo,  38;  (3)  Blockade, 
48-53 ;  (4)  Intervention  of  third  states, 
54-56.  Oppenheim,  Int.  L.,  2  ed. 
(1912)  Vol.  2,  54,  distinguishes  inter- 
vention as  a  means  of  settling  inter- 
national disputes  as  a  special  kind  of 
intervention  in  general.     See  Wilson, 


Int.  L.,  (1910)  217  et  seq.  Phillimore, 
Int.  L.,  3  ed.  (1879-1888)  Vol.  3,  2,  dis- 
tinguishes means  of  international  re- 
dress as  follows:  (1)  Measures  taken 
via  amicabile — (a)  negotiation,  (b)  ar- 
bitration. (2)  Means  taken  via  facti 
which  nevertheless  fall  short — (a)  of 
war,  as  (b)  retrosion — reprisals.  West- 
lake,  Int.  L.,  2  ed.  (1913)  Vol.  2,  7, 
classifies  acts  of  force  in  time  of  peace — 

(a)  those  of  classified  acts  of  self-help, 

(b)  those  outside  the  classification  but 
not  war,  as  Russians  occupying  the 
Danubian  provinces  of  Turkey  in  1853, 
with  a  view  of  holding  them  as,  what 
she  called,  a  material  guarantee. 
Says  since  nations  have  no  common 
superior,  a  resort  to  force  is  sometimes 
justifiable,  and  admits  that  law  of 
nations  does  not  afford  any  satisfactory 
general  principle  declaring  when  expe- 
diency will  coincide  with  right  in  justi* 
fying  resort  to  force.  Wildman,  Int. 
L.,  (1849)  Vol.  1,  186,  says:  "The only 
pacific  modes  of  settling  differences, 
which  cannot  be  adjusted  by  negotia- 
tion, are  arbitration  and  reprisals." 
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This  pressure  may  be  exerted  by  the  state  seeking  to  influence  the 
conduct  of  another  state  or  by  third  states  which  may  assist  on 
one  side  or  the  other.  These  measures  seem  to  have  no  more  place 
in  international  law  than  such  negotiations  have  between  individuals 
in  municipal  law.^  Any  discussion  necessary  seems  to  belong  to  the 
department  of  diplomacy.  They  will  therefore  be  discarded  and 
our  attention  confined  to  overt  state  acts  resorted  to  by  way  of 
obtaining  redress.  ^ 

Force. 


Preliminary. 


§548.  Force  may  be  used  to  a  greater  or  less  extent  in  bringing 
pressure  to  bear  on  another  state.  Force  may  have  physical,  mental 
or  moral  manifestations.  Otir  concern  here  is  with  physical  force, 
and,  in  discussing  this,  with  the  various  ways  in  which  that  force 
may  be  exerted  by  overt  physical  act.  The  writers  distinguish 
between  force  resulting  in  war  and  force  not  resulting  in  war,  which 
is  not  a  distinction  of  force,  but  of  the  result  of  the  force.  The  state 
against  which  the  physical  pressure  is  applied  may  submit  or  resist. 

Classification  of  Acts  of  Force. 

§549.  The  acts  of  force  which  may  be  employed  may  be  classified 
as  follows:  (A)  acts  within  the  jurisdiction  affecting  another  inde- 
pendent state,  (B)  acts  without  the  jurisdiction  affecting  another 


*  For  discussion  of  see  Hal],  Int.  Law, 
6  ed.  (1909)  354  et  seq.;  1  Halleck,  Int. 
4  ed.  (1908)  497  et  seq.;  Hershey,  Int. 
L.,  (1912)  322  et  seq.;  3  Phillimore, 
Int.  L.,  3  ed.  (1879-1888)  888;  Twiss, 
War,  2ed.,  (1875)  12etseq.;  Wheaton, 
Elements,  Dana's  ed.  (1866)  120etseq. 

*  Hall,  International  Law,  354,  cor- 
rectly dismisses  therti  from  consider- 
ation as  outside  the  law.  Oppenheim, 
Int.  L.,  Vol.  2,  5,  thinks  that  negotia- 
tion, mediation  and  good  offices  of 
third  parties  have  a  legal  significance. 
His  criticism  of  Hall  is  as  follows: 
"Some  writers  (see  Hall,  Sec.  118,  and 
Heilbom,  System,  p.  404)  refuse  to 
treat  negotiation,  good  offices,  and 
mediation  as  means  of  settling  differ- 


ences, because  they  cannot  find  that 
these  means  are  of  any  l^al  value,  it 
being  the  choice  of  the  parties  whether 
or  not  they  agree  to  make  use  of  them. 
They  forget,  however,  the  enormous 
political  value  of  these  means,  which 
alone  well  justifies  their  treatment; 
moreover,  there  are  already  some  posi- 
tive legal  rules  in  existence  concerning 
these  means — see  Hague  Arbitration 
Treaty,  articles  2-7  and  9-36,  and 
others  will  in  time,  no  doubt,  be  estab- 
lished." The  learned  professor  is  in 
error.  Hall  says  they  are  outside  the 
law,  not  constat,  that  they  cannot  be 
resorted  to  at  the  option  of  the  parties, 
and  that  they  do  not  have  political 
value. 
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independent  state,  which  will  be  (a)  application  of  force  to  border  of 
country,  (b)  blockade,  (c)  seizure  of  goods  and  vessels  on  the  high 
sea,  (d)  invasion  of  jurisdiction  of  the  other  state,  (e)  acts  within 
jurisdiction  of  a  third  state,  (f)  acts  within  jurisdiction  of  no  state. 
This  is  not  the  conventional  classification.  The  writers  usually 
distinguish  these  acts  of  force  as  follows:  (A)  reprisals  and  retalia- 
tion; (B)  retorsions,  which  are  general  descriptions  or  classifications 
of  state  acts;  (C)  embargo;  (D)  pacific  blockade,  to  which  may  be 
added  bombardment,  which  are  instances  of  specific  state  acts; 
(C)  and  (D),  therefore,  are  included  under  (A)  and  (B),  which  is 
generally  overlooked.  There  are,  furthermore,  other  specific  acts 
not  embraced  in  the  above  classifications  of  the  writers.  We  shall 
discuss  the  subject  from  the  point  of  view  of  the  usual  classification 
and  then  introduce  a  few  remarks  on  the  classification  suggested.' 

The  acts  of  force  which  a  state  may  use  may  be  applied  to  property 
or  persons.  Each  is  within  the  power  of  the  state  and  there  is  no 
distinetion  except  in  so  far  as  the  international  factors  may  impose  a 
restraint  on  the  exercise  of  state  power.  Acts  of  force  formerly 
extended  to  all  property  of  the  enemy  and  members  of  the  enemy 
state.*  Oonmierce  and  civilization  and  the  growth  of  international 
public  opinion  gradually  imposed  restraints  on  the  exercise  of  force 
as  to  property*  so  that  we  may  now  discuss  separately  (A)  those  acts 
affecting  states  and  state  property,  (B)  those  acts  affecting  individuals 
and  private  property.  •  There  is  also  another  distinction  to  be  noted : 
The  act  of  force  may  be  exercised  (A)  because  of  a  previous  act  of 
another  state  damaging  the  interest  of  the  state  exercising  the  force; 
(B)  by  way  of  anticipation  in  order  to  prevent  a  threatened  future 
act  of  damage;  (C)  to  cause  the  state  to  which  the  act  is  applied 
to  adopt  and  follow  some  particular  conduct ;  (D)  as  an  act  of  wanton 
aggression.  None  of  these  distinctions  have  any  value  in  inter- 
national law  as  there  is  no  political  power  superior  to  the  states  to 
determine  to  which  class  any  particular  act  belongs.  The  operations 
of  the  external  factors  influencing  state  conduct,'  however,  tend  to 
confine  independent  states  to  the  cases  of  (A)  and  (B),  and  to  restrain 

'  Acts  of  force  may  be  considered  prisals. 

from  the  following  points  of  view:   (1)  '  See  §802,  post. 

Motive,  (2)  Description  of  the  act,  (3)  •  See  Chap.  14  on  property  in  war. 

Object    of    the   act — (a)    Immediate,  15  on  public  property,  and  16  and  17 

(b)  Ultimate;    (4)  Result  of  the  act.  on  private  property. 

Weareconcemedonly  with(2)and  (4).  ^  See   §105,   ante,   on  international 

*  See  §555,  post,  on  objects  of  re-  factors  of  conduct. 
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them  from  cases  (C)  and  (D).  Therefore,  no  state  will  proceed 
under  (D)  unless  its  self-interest  is  suj£ciently  strong  and  it  is  willing 
to  defy  the  forces  of  international  public  opinion  and  precedent. 

Reprisals. 


Preliminary. 


§550.  The  learning  as  to  reprisals  is  now  merely  of  historical 
importance,  but  it  is  necessary  to  refer  to  the  subject  in  some  detail 
in  order  to  understand  the  subsequent  discussion  on  war  and  property 
in  war.  A  reprisal  is  in  the  first  place  an  act  of  force  applied  against 
another  state  or  its  members  and  may  be  used  (A)  as  an  act  of  redress 
according  to  international  law,  (B)  for  wanton  aggression,  (C)  in 
war  as  part  of  the  belligerent  operations  against  the  enemy.  It  is 
clear  from  the  previous  discussion  that  we  cannot  distinguish  between 
(A)  and  (B)  for  any  practical  purposes  and  we  must  therefore  con- 
sider what  kind  of  an  act  of  force  a  reprisal  is  entirely  apart  from 
the  merit  or  demerit  of  using  it  on  a  particular  occasion.  We  may, 
however,  in  fact  distinguish  between  reprisals  in  time  of  peace  and 
those  in  time  of  war.    What,  then,  is  a  reprisal? 

Definition  op  Reprisal. 

§551.  The  meaning  of  the  word  reprisal  is  involved  in  some 
ambiguity.  It  has  been  assumed  that  a  reprisal  is  an  act  of  force, 
and  we  shall  proceed  upon  that  assumption  without  further  definition 
to  discuss  the  difficulty  caused  by  the  attempt  to  distinguish  between 
the  circumstances  under  which  a  reprisal  is  made.  Thus  some  writers 
appear  to  take  the  view  that  the  word  reprisal  applies  to  a  certain 
forcible  act  when  taken  as  a  matter  of  remedy  according  to  inter- 
national law;  that  is  to  say,  in  accordance  with  the  international 
factors  of  conduct,*  but  does  not  apply  to  the  same  act  when  taken 
as  a  matter  of  aggression.  The  true  view  is  that  a  reprisal  is  a 
certain  kind  of  an  act,  just  like  any  other  specific  act,  which  is  some- 
times lawful  and  sometimes  tmlawful,  according  to  international 
law,  or  perhaps  more  accurately,  an  act  restrained  by  the  inter- 
national factors  of  conduct'  within  limits  which  will  be  exceeded 
only  when  dictated  by  the  self-interest  of  the  state.  A  few  definitions 
of  reprisals  are  cbllected  in  the  note.^® 

«  1  Halleck,  Int.  L.,  4  ed.  (1908)  511.  "  "Another    kind    of    the    violent 

*See  §105,  ante.  exaction  of  rights  is  taking  security  of 
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the  people  o£  the  offender,  which  the 
more  recent  jurists  call  the  right  of 
reprisals;*'  Grotius,  Belli,  ac.  Pacis 
(1625).  Wheweirs  Trans.  III.  II.  IV. 
"Reprisals  are  resorted  to  when  a 
specific  wrong  has  been  committed; 
and  they  consist  in  the  seizure  and 
confiscation  of  property  belonging  to 
the  offending  state  or  its  subjects  by 
may  of  compensation  in  value  for  the 
wrong;  or  in  seizure  of  property  or  acts 
of  violence  directed  against  individuals  * 
with  the  object  of  compelling  the  state 
to  grant  redress;  or,  finally,  in  the 
suspension  of  the  operation  of  treaties;'* 
Hal],  Int.  Law,  6  ed.  (1909)  360. 
"Reprisals  are  resorted  to  for  the 
redress  of  injuries  inflicted  upon  the 
State,  in  its  collective  capacity,  or  upon 
the  right  of  individuals  to  whom  it  owes 
protection,  in  return  for  their  allegi- 
ance. They  consist  in  the  forcible 
taking  of  things  belonging  to  the 
offending  State,  or  of  its  subjects,  and 
holding  them  until  a  .  satisfactory 
reparation  is  made  for  the  alleged 
injury;"  1  Halleck,  Int.  L.,  4  ed.  (1908) 
505.  "Reprisals,  are  general  retalia- 
tory measures  for  violations  of  law  or 
international  delinquencies,  more  par- 
ticularly denials  of  justice.  They  con- 
sist in  such  acts  as  the  seizure  at  sea  or 
on  land  of  vessels  or  other  property  of 
a  foreign  State  or  its  subjects  as  a 
means  of  securing  redress  or  indemnity 
for  an  alleged  wrong;"  Hershey,  Int. 
L.,  (1912)  343-344.  "The  pressure 
which  one  State  puts  upon  another, 
with  no  intention  of  bringing  about  a 
war,  but  capable  always  of  being  taken 
as  a  challenge  to  fight,  may  be  applied 
by  acts  of  various  kinds,  the  most 
general  name  for  which  is  'reprisals,'  a 
term  originally  signifying  a  taking  back 
of  property  of  which  one  had  been 
wrongfully  deprived;"  Holland,  Stud- 
ies Int.  L.,  (1898)  132.  "Reprisals  are 
a  seizure  of  property  belonging  to  the 
subjects  of  a  State  that  has  inflicted 


unredressed  grievances  on  the  subjects 
of  another  State;"  Manning,  Int.  L., 
2  ed.  Amos.  (1875)  145.  "Reprisals  is 
the  term  applied  to  such  injurious  and 
otherwise  internationally  illegal  iccts  of 
one  State  against  another  as  are  ez-r 
ceptionally  permitted  for  the  purpose  of 
compelling  the  latter  to  consent  to  a 
satisfactory  settlement  of  a  difference 
created  by  its  own  international  delin- 
quency;" 2  Oppenheim,  Int.  L.,  2  ed. 
(1912)  38,  39.  "Reprisals,  therefore, 
are  a  means  of  redress,  to  which  re- 
course may  only  be  had  in  case  of  an 
absolute  denial  of  justice;"  3  Philli- 
more.  Int.  L.,  3  ed.  (1879-1888)  24. 
He  says,  p.  18,  "reprisals  are  a  vin- 
dication of  the  injury  done  to  the 
rights  of  a  state."  Is  it  correct  to 
speak  of  an  injury  done  to  a  right? 
an$l  on  page  20  he  says,  "May  also 
be  resorted  to  for  the  purpose  of 
redressing  injuries  inflicted  upon  the 
rights  of  individuals."  "If  a  Natiom 
has  refused  to  pay  a  debt  to,  or  has 
inflicted  an  injury  upon  the  subjects  of 
another  Nation,  and  the  former  has 
refused  to  make  satisfaction  or  to  give 
redress,  the  latter  may  proceed  to  do 
justice  to  its  subjects  by  making  Re- 
prisals on  the  former;"  Twiss,  War,  2 
ed.  (1875)  20.  "Reprisals  are  used 
between  nation  and  nation  in  order  to 
do  themselves  justice  when  they  cannot 
otherwise  obtain  it;"  Vattel,  (1758) 
Chitty's  Trans.  Book  II.  §342.  He 
seems  to  confine  it  to  seizure  of  prop- 
erty and  says  (§343)  "It  is  only 
upon  evidently  just  grounds,  or  for  a 
well-ascertained  and  undeniable  debt, 
that  the  law  of  nations  allows  us  to 
make  reprisals."  "Reprisals,  as  a 
forcible  measure  employed  by  states 
in  time  of  peace,  may  be  defined  as  the . 
taking  possession,  at  sea  or  on  land, 
of  the  ships  or  other  property  of  a 
foreign  state  or  its  subjects,  with  a 
view  either  to  pressure  on  that  state  for 
the  redress  of  a  wrong  alleged  to  have 
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It  will  be  noted  that  some  of  the  definitions  referred  to  fail  to 
designate  what  kind  of  an  act  of  force  a  reprisal  is,  and  others  describe 
it  as  a  taking  of  property,"  and  most  of  them  connote  the  idea  that 
the  reprisal  is  an  act  taken  in  consequence  of  some  previous  thing 
done  by  the  party  against  whom  the  act  is  taken.  ^'  In  the  absenec 
of  any  clear  agreement  by  the  writers,  we  may  define  a  reprisal  as 
an  act  of  force  taken  by  one  state  or  its  members  against  the  property 
or  persons  of  another  state  or  its  members,  and  which,  while  usually 
a  method  of  recovering  compensation  for  damages,  is  not  always  so 
confined  in  practice  or  in  theory/  A  few  instances  of  what  the 
writers  have  referred  to  as  reprisals  are  collected  in  the  note." 


been  done  by  it  or  by  one  of  its  subjects, 
or  to  the  application  of  such  property 
in  compensation  of  such  alleged  wrong ; ' ' 
2  Westlake,  Int.  L.,  2  ed.  (1913)  78. 
"Reprisals  .  .  .  consist,  (more)  prop- 
erly, in  recovering  what  is  our  own  by 
force,  then  in  seizing  an  equivalent,  or, 
negatively,  in  detaining  that  which 
belongs  to  our  adversary;"  Woolsey, 
Int.  L..  6  ed.  (1897)  181.  "Reprisals 
are  acts  of  state  performed  with  a  view 
to  obtaining  redress  for  injuries;"  Wil- 
son &  Tucker,  Int.  L.,  (1901)  221. 
•'The  right  of  reprisals  is  the  right 
which  every  sovereign  has  to  do  justice 
to  himself,  or  to  his  subjects,  for  any 
injury  committed  by  any  foreign  prince 
or  subject  where  justice  is  denied.  The 
exercise  of  the  right  consists  in  seizing 
any  portion  of  the  territory  of  the  offend- 
ing state,  or  the  bodies  or  goods  of  any 
of  its  subjects,  until  satisfaction  is 
obtained;"  1  Wildman,  Int.  L.,  (1849) 
186,  187.  "Reprisals  consist  in  the 
adoption  of  measures  of  retaliation  in 
order  to  obtain  redress  for  action  com- 
mitted in  violation  of  international 
right;"  Wilson,  Int.  L.,  (1910)  231. 
"  .  .  .  Pignoratio  is  when  between  dif- 
ferent princes  or  peoples,  on  accoimt  of 
a  denial  of  justice,  a  right  of  seizing 
goods  by  public  authority  is  granted  to 
private  persons;  and  this  is  commonly 
called  reprisals;"  Zouche,  L.  of  Na- 
tions (1650),  Cam^eed.,  Part  I.  VI.  2. 


"  Reprisals,  however,  in  time  of  war 
(which  are  discussed  post  §767),  do  not 
necessarily  involve  the  idea  of  seizure 
of  property. 

"  History  of  term  reprisals,  see  Twiss, 
War,  2  ed.  (1875)  23;  2  Westlake,  Int. 
L.,  2ed.  (1913)  7. 

"  "In  1292  two  sailors,  the  one  Nor- 
man, the  other  EngHsh,  quarreled  in 
the  port  of  Bayonne,  and  began  to 
fight  with  their  fists.  The  Englishman 
being  the  weaker,  is  said  to  have 
stabbed  the  other  with  a  knife. — It  was 
an  affair  which  challenged  the  interven- 
tion of  the  civil  tribunals,  but  being 
neglected  by  the  Magistrates,  the  Nor- 
mans applied  to  their  King  (Philip  le 
Bel),  who  with  neglect  still  more  unpar- 
donable, desired  them  to  take  their  own 
revenge.  They  instantly  put  to  sea, 
and  seizing  the  first  English  ship  they 
could  find,  hung  up  several  of  the  crew, 
and  some  dogs  at  the  same  time,  at  the 
mast  head.  The  English  retaliated 
without  applying  to  their  Government, 
and  things  arose  to  that  height  of  irreg- 
ularity, that  (with  the  same  indifference 
on  the  part  of  their  kings),  the  one 
nation  made  alliance  with  the  Irish  and 
Dutch;  the  other  with  the  Flemings 
and  Genoese.  Two  hundred  Norman 
vessels  scoured  the  English  seas,  and 
hanged  all  the  seamen  they  could  find. 
Their  enemies  in  return  fitted  out  a 
strong  fleet,   destroyed  or  took   the 
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greater  part  of  the  Normans,  and  giving 
no  quarter,  massacred  them,  to  the 
amount  of  fifteen  thousand  men.  The 
affair  then  became  too  big  for  private 
hands,  and  the  Government  interposing 
in  form,  it  terminated  in  that  unfortun- 
ate war,  which  by  the  loss  of  'Guicnne' 
entailed  upoa  the  two  nations  an  end- 
less train  of  hostilities,  till  it  was  recov- 
ered;" Manning.  Int.  L.,  2  ed.  Amos. 
(1875)  154,  155.  See  1  Ward,  Hist.. 
(Dablin,  1795)  176;  Woolsey,  Int.  L., 
6  ed.  (1897)  183.  1431— On  complaint 
of  English  merchants  that  the  Danes 
had  seized  so  ne  cargoes  of  their  ships 
and  that  no  Danes  came  to  England  on 
whom  they  could  make  reprisals,  it  was 
enacted  by  statute  that  the  complain- 
ants should  be  entitled  to  letters  of 
privy  seal  and  that  if  this  should  not 
insure  satisfaction  to  the  n,  the  King 
would  otherwise  oroviie  it;  1  Halleck, 
Int.  L.,  4  ei.  (1933)  .S07a'.  155?- 
Great  Britain  granted  r3pri;als  a^iinst 
the  United  Provinces  in  favor  of  the 
Knights  of  Malta.  Upon  objection  of 
the  States  General,  Great  Britain  ad- 
mitted that  reprisals  co'ild  only  be 
granted  by  a  state  for  the  in  iornni^y  of 
its  own  subjects;  Vattel,  (1758) 
Chitty's  Trans.  Book  II.  §348;  Twiss, 
War,  2  ed.  (1875)  31.  Cromwell,  on 
complaint  of  a  Quaker  whos^:  ship  had 
been  unlawfully  confiscated  on  the 
coast  of  Prance,  demanded  restitution 
from  the  French  Government,  failing 
which  he  dispatched  two  ships  of  war 
to  seize  French  vessels  in  the  Channel, 
had  certain  French  vessels  seized  and 
sold  and  paid  the  Quaker  out  of  the 
proceeds,  and  placed  the  balance  at  the 
disposal  of  the  French  Ambassador;  1 
Halleck,  Int.  L.,  4  ed.  (1903)  517;  3 
Phillimore,  Int.  L.,  3  ed.  (lS79^18.^a; 
33.  The  learned  author  says  that  the 
act  was  just  but  insolent  because  the 
forms  of  previous  diplomatic  remon- 
strances had  been  omitted;  Lawrence, 
Int.  Law,  S  ed.  (1913)  335.     1740— 


Empress  Anne  of  Russia  arrested  with- 
out cause  Baron  de  Stackelberg,  a 
natural  bom  Russian  subject  who  had 
become  naturaUzed  in  Prussia.  Fred- 
erick II.  of  Prussia  seized  two  subjects 
of  Russia  and  held  them  until  Stackel- 
berg was  liberated;  Manning,  Int.  L., 
2  ed.  Amos.  (1875)  146;  2  Oppenheim, 
Int.  L.,  2  ed.  (1912)  43;  Twiss,  War, 
2  ed.  (1875)  37.  1752— King  of  Prussia 
stopped  payment  on  a  public  loan  to 
England  by  way  of  reprisal  for  seizure 
of  certain  vessels  by  the  English;  1 
Cobbett  Cases,  3  ed.  (1909)  334;  3 
Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
33,  34.  1778— Louis  XVI.  granted 
letters  of  reprisals  against  England  to 
two  Bordeaux  merchants  from  whom 
England  had  taken  eleven  vessels.  The 
ambassadors  had  been  mutually  re- 
called, which  is  stated  in  the  letter  as 
the  reason  why  amicable  remonstrances 
could  not  be  continued;  1  Halleck,  Int, 
4  ed.  (1 90S)  507n.  1780— Holland 
repudiated  the  treaty  obligations  under 
which  she  was  to  succor  England  when 
attacked.  The  British  Government 
exercised  reprisals  by  suspending  "all 
the  particular  stiptilations  concerning 
freedom  of  navigation  and  commerce 
and  contained  in  the  several  treaties 
now  existing  between  His  Majesty  and 
the  Republic;"  Hall,  Int.  Law,  6  ed. 
(1909)  361.  "Since  the  end  of  the 
17th  century  but  few  examples  have 
occurred  of  reprisals  made  in  time  of 
peace;"  Woolsey,  Int.  L.,  6  ed.  (1897) 
184.  1798,  July  9— United  States 
Congress,  without  declaring  war  against 
France,  authorized  the  President  to 
effect  capture  of  French  vessels  and 
issue  letters  of  marque;  4  Moore,  Dig. 
of  Int.  L.,  (1906^  3S6.  1834— Message 
of  President  Jackson  recommending 
that  a  law  be  passed  authorizing  re- 
prisals against, French  property  in  casa 
the  French  Government  failed  to  pro- 
vide for  claims  of  the  United  States 
against  her;  3  Phillimore,  Int.  L.,  3  ed. 
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§552«  In  the  medieval  times,  when  there  was  no  strong  central 
government  and  Europe  was  divided  among  a  number  of  petty 
feudal  states,  in  fact  independent,  reprisals  were  frequently  resorted 
to  not  only  by  the  princes  themselves,  but  by  their  subjects,  for 
redress  of  damages  inflicted  on  an  individual  or  the  prince  by  another 
state  or  its  members.     It  has  been  suggested  that  this  practice  was 


(1879-1888)  41,  42.  He  says  (43)  thiat 
one  of  the  grounds  of  the  Mexican 
War  was  the  nonpayment  of  debts  due 
from  Mexico  to  citizens  of  the  United 
States.  1839 — Action  of  Great  Britain 
against  Kingdom  of  Two  Sicilies  be- 
cause of  violation  by  the  latter  of  the 
provisions  of  treaty  of  1816;  claimed 
by  3  Phillimore,  Int.  L.,  3  ed.  (1879- 
1888)  22,  35,  as  a  case  of  reprisals. 
Cited  by  Hall,  Int.  Law,  6  ed.  (1909) 
362,  363,  as  a  case  of  reprisal  by  way  of 
combined  seizure  and  embargo.  See  2 
Oppenheim,  Int.  L.,  2  ed.  (1912)  40. 
1847 — Motion  was  made  in  the  House 
of  Commons  to  instruct  the  govern- 
ment to  take  reprisals  against  Spain  to 
redress  British  holders  of  unpaid  Span- 
ish bonds.  The  Secretary  of  Foreign 
Affairs  resisted  the  motion  on  ground 
of  expediency  and  public  policy,  but 
admitted  that  it  was  justified  by  inter- 
national law;  3  Phillimore,  Int.  L.,  3 
ed.  (1879-1888)  37.  '  1850— Great 
Britain  blockaded  the  Greek  Coast  and 
captured  Greek  vessels  because  of 
failure  of  Gre^k  Government  to  afford 
redress  for  claim  of  one  Pacificio  for, 
damages  caused  by  mob  at  Athens; 
Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
Vol.  3, '37-41,  cites  it  as  a  case  of  re- 
priskls  aitd  ^ys  action  of  Great  Britain 
was' not  aboVe  censure;  Hershey,  Int. 
L!V'(l^l5)'-344n^,  says  it  was  a  gross 
abuse  of'  the  right .  of '  reprisal.  See  1 
Haliect,  Int.  L.,  4  ed.  (1908)  506n»;  2 
Oppenheim;  IntV'Lv  2  ed.  (1912)  41. 
1865— United  States*  ol  America  de- 
clared that 'if  after  a  reasonable  time 


any  neutral  nation  should  afford  hos- 
pitality in  its  ports  to  the  cruisers  of 
the  Confederacy,  the  United  States 
would  deem  itself  justified  in  refusing 
hospitality  in  its  port  to  the  public 
vessels  of  such  nations  and  in  adopting 
such  other  measures  as  might  seem 
advisable.  1884-1885 — France  in  re- 
prisal for  Chinese  assistance  to  forces 
of  Tonquin,  which  she  was  then  engaged 
in  subduing,  bombarded  arsenal  of  Poo- 
Chow  and  seized  certain  ports  on  the 
Chinese  Island  of  Formosa:  Lawrence, 
Int.  Law,  5  ed.  (1913)  336.  1895— 
Great  Britain  landed  forces  at  Corinto 
and  occupied  the  custom  house  and 
other  government  buildings  as  an  act 
of  reprisal  against  Nicaragua;  2  Op- 
penheim, Int.  L.,  2  ed.  (1912)  43.  190! 
— Prance  seized  Island  of  Mitylene  as 
an  act  of  reprisal  against  Turkey; 
Lawrence,  Int.  Law,  5  ed.  (1913)  336; 
2  Oppenheim,  Int.  L.,  2  ed.  (1912)  43. 
1908 — The  President  of  Venezuela,  dis- 
missed the  Dutch  Minister  Resident  at 
Caracas.  Holland  considered  this  step 
a  violation  of  her  dignity  and  sent 
cruisers  into  Venezuelan  waters  with 
the  intention  of  resorting  to  reprisals. 
These  cruisers  captured  the  Venezuelan 
coastgtiard  ship  '*  Alexis  '^outside  Pueftd 
Cabelld,  afid'another  Venezuelan  publio 
vessel,  both  of  which,  however,  wefe". 
restored  in  1909,  when  de  Castro,  was 
deposed,  and  the  neW  President  opened 
negotiations  with  Holland  and  settled 
the  conflict;  Lawrence,  Int.  Law,  5  ed. 
(1913)  336,  337;  2  Oppenheim,  Iftt.  L., 
2*ed.  (1912)  40. 
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founded  on  the  conception  which  then  prevailed  /iif  ^a  solidarity 
eadsting  between  a  state  and  its  members  by  which  each]  member  of  a 
state  was  responsible  for  acts  of  damage  committed  by  th^^st^t^jor 
one  of  the  members,  and  when  anyone  had  suffered  damage*  ii^pin; 
another  state  or  its  members  the  obtaining  of  redress  for  that  damage 
was  the  concern  of  all."  It  is  probable  also  that  the  general  state  of 
lawlessness  and  weakness  of  government  induced  monarchs  and 
princes  to  view  with  indifference  reprisals  by  other  states  or  its 
members  on  a  subject  who  was  too  powerful  to  be  compelled  to  do 
justice.^* 

The  various  monarchs  furthermore  regarded  the  private  property 
of  thor  subjects  with  indifference  and  had  little  regard  for  it  when 
their  own  personal  interests  were  involved/  and  the  exercise  of 
reprisals  was  entirely  in  the  discretion  of  any  individual  damaged 
who  felt  himself  able  to  obtain  redress,  and  no  commission  from  the 
state  was  necessary.' 

The  resort  to  reprisals  was  indeed  an  application  of  the  law  of 
self-help,  and  was  not  necessarily  regarded  as  an  act  of  war,  the  dis- 
tinction between  the  two  being  clearly  apprehended.'    The  growth 


"Ayala,  Law  of  War,  (1582)  Car- 
negie Ed.,  I.  IV.;  Grotius,  Belli,  ac. 
Pads  (1625),  Whewell's  Trans.  III.  c. 
II.  I.  II.;  Vattel,  (1758)  Chitty's Trans. 
Book  II.  §344  et  seq.;  Zouche,  L.  of 
Nations  (1650),  Carnegie  ed..  Part  II. 
VI.  7;  2  Westlake,  Int.  L.,  2  ed.  (1913) 
8.  This  conception  has  been  referred 
to  as  continuing  even  in  recent  times; 
Manning,  Int.  L.,  2  ed.  Amos.  (1875) 
169. 

»»Twiss,  War.  2  ed.  (1875)  27,  28. 
See  Bynkershoek,  Law  of  War,  (1737) 
Du  Ponceau  Trans.,  182. 

*  1326 — ^James  II.,  King  of  Arragon, 
seized  and  sold  a  French  ship  for  the 
express  purpose  of  raising  money  to 
carry  on  the  war.  He  wrote  to  Charles 
IV.  of  Prance  stating  what  he  had  done, 
and  requesting  that  reprisals  might 
not  be  allowed  against  him  as  he  had 
promised  reimbursement  to  the  owners 
of  the  vessel  within  three  years.  Charles 
acceded  to  his  request.  Manning,  Int. 
L.,  2  ed.  Amos.  (1875)  18,  19,  observes 


that  the  correspondence  conveys  the 
impression  that  a  monarch  would  give 
a  favor  to  a  brother  monarch  even  at 
the  expense  of  his  subjects,  as  easily  as 
a  man  at  the  present  day  permits 
another  to  shoot  over  his  estate. 

*  Reprisals  were  frequently  formerly 
exercised  without  a  commission  from 
the  state;  Manning,  Int.  L.,  2  ed. 
Amos.  (1875)  154. 

» Westlake.  Int.  L.,  2  ed.  (1913)  Vol. 
2,  8,  says  that  self-help,  as  by  an  act  of 
reprisal,  was  not  necessarily  war,  and 
that  the  distinction  between  the  two 
was  well  known  in  the  middle  ages; 
Twiss,  War,  2  ed.  (1875)  28-33  Acsc. 
It  seems  clear  that  it  was  regarded  as 
a  judicial  remedy.  For  instance, 
L^nano,  War,  (1360)  Carnegie  Ed., 
307-331,  says  that  even  at  his  time  the 
remedy  rarely  obtained.  He  describes 
it  as  a  proceeding  by  way  of  self-help 
when  no  constituted  authority  is  able 
to  do  justice.  This  interesting  discus- 
sion clearly  shows  the   14th  century 
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of  commerce  i^a.  fee  increasing  val^je  of  private  property,  together 
with  the  incDOising  strength  of  the  central  governments,  operated 
tQ*^ad\^ally  repress  reprisals.  The  first  step  appears  to  have  been 
'by**the*  various  princes  repressing  independent  acts  of  reprisal  by 
'their  subjects  and  requiring  authority  from  the  state  before  pro- 
ceeding.^ 

This  license  was  designated  as  a  special  reprisal  and  when  the  act 
contemplated  was  on  the  high  sea  by  a  vessel,  was  called  letters  of 
marque  and  reprisal,  and  the  person  operating  thereimder,  if  a 
private  citizen,  was  called  a  privateer.     The  increase  in  commerce 


view  of  reprisals  as  purely  a  matter  of 
remedy.  As,  for  instance,  he  discusses 
whether  they  can  be  executed  on  a  holi- 
day, etc.  See  also  I  Halleck,  Int.  L., 
4  ed.  (1908)  518  et  seq.;   Twiss,  War, 

2  ed.  (1875)  36;  1  Wildman,  Int.  L., 
(1849)  188. 

♦3  Phillimore,  Int.  L..  3  ed.  (1879- 
1888)  25-27;  Wheaton,  Elements, 
Dana's  ed.  (1866)  369,  370;  Woolsey. 
Int.  L.,  6  ed.  (1897)  184.  General 
opinion  was  that  reprisals  were  not  to 
be  granted  in  favor  of  aliens;  Manning, 
Int.  L.,  2  ed.  Amos.  (1875)  150,  151; 

3  Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
30;  Vattel,  (1758)  Chitty's  Trans. 
Book  II.   §348.     The  British  statute 

4  Henry  V.  c.  7,  provides  that  the  King 
will  grant  marque  and  reprisals  in  due 
form  to  all  that  feel  themselves  ag- 
grieved; 1  Halleck,  Int.  L.,  4  ed. 
(1908)  518.  As  early  as  the  13th  cen- 
tury the  license  of  the  sovereign  was 
necessary  and  property  captured  at 
sea  could  not  be  appropriated  without 
the  sentence  of  the  admiralty;  2  West- 
lake,  Int.  L.,  2  ed.  (1913)  9;  Twiss, 
War,  2  ed.  (1875)  40-42.  Since  14th 
century  license  from  sovereign  neces- 
sary; Martens,  G.,  Law  of  Nations, 
(1788)  Cobbett's  Trans.  VI.  II.  6. 
1484,  in  Prance,  Charles  VIII.,  at 
instance  of  States  General  held  at 
Tours,  first  confined  this  power  to  the 
King;  Woolsey,  Int.  L.,  6  ed.  (1897) 
184.    See  Wildman,  Int.  L.,  (1849)  Vol. 


1,  192-198,  as  to  rules  governing  grant- 
ing of  reprisals  after  they  came  to  be 
considered  purely  as  a  remedial  process 
for  redress  for  damage.  Accordingly, 
many  writers  attempted  to  lay  down 
rules  as  to  when  reprisals  were  justified 
or  were  lawful  or  what  were  grounds 
for  a  reprisal.  See  1  Halleck,  Int.  L.. 
4  ed.  (1908)  505;  Hall,  Int.  Law,  6  ed. 
(1909)  363;  Manning,  Int.  L.,  2  ed. 
Amos.  (1875)  147;  2  Oppenheim,  Int. 
L.,  2  ed.  (1912)  46;  3  Phillimore,  Int. 
L.,  3  ed.  (1879-1888)  20-23;  Wheaton, 
Elements,  Dana's  ed.  (1866)  485;  1 
Wildman,  Int.  L.,  (1849)  913  et  seq. 
"By  Stet.  2  Hen.  4,  c.  16,  Englishmen 
aggrieved  by  attachments  or  distresses 
made  within  any  seigniory  in  Wales 
were  empowered,  on  the  failure  of  the 
Welsh  governor  of  the  lordship  to  cause 
restitution  to  be  made  within  seven 
days,  to  exercise  reprisals  on  Welshmen, 
being  inhabitants  of  the  same  seigniory, 
entering  England.  It  appears  from  the 
preamble  that  one  chief  cause  of  com- 
plaint was  the  Welsh  custom  of  attach* 
ing  the  persons  and  property  of  English- 
men within  their  jurisdictions  as  pledges 
for  other  debtors.  And  the  general 
principle  received  a  special  sanctifica- 
tion  by  one  of  the  clauses  of  Magna 
Charta  itself,  in  the  case  of  the  person 
and  goods  of  foreign  merchants  within 
England  on  the  outbreak  of  a  war  with 
their  native  state;"  Walker,  Science, 
Int.  L.,  (1893)  155. 


REDRESS  FOR  DAMAGE  TO  A  STATE  INTEREST 


103 


$553 


Reprisals. 


and  civilization  soon  outgrew  these  restrictions  and  various  treaties 
were  negotiated  in  the  effort  to  suppress  a  practice  which  was  clearly 
inconsistent  with  the  growth  in  law  and  order  in  western  Europe 
and  on  the  high  seas.'  In  modem  times  the  practice  has  been 
abandoned  altogether"  so  far  as  individuals  or  states  are  concerned 
in  times  of  peace,  and  the  practice  of  seizing  property  in  time  of 
war  may  be  regarded  as  the  only  aspect  of  the  former  unrestrained 
exercise  of  the  power  to  seize  which  remains  in  modem  times. 

The  function  of  granting  reprisals,  or  as  it  may  be  stated,  the 
power  of  granting  reprisals,  is  part  of  the  exclusive  jurisdiction  of 
the  state,'  and  is  exercised  by  such  body  or  organ  of  government 
as  the  municipal  law  may  provide.  In  absolute  monarchies,  the  king 
was  the  state  and  he  exercised  the  fimction  of  granting  reprisals. 
As  these  monarchies  became  limited  and  democracies  arose,  various 
provisions  were  made,  in  some  cases  by  constitutions  providing  as 
to  what  organ  or  branch  of  the  government  should  have  the 
power  of  granting  reprisals.' 

Kinds  of  Reprisals. 

§553,  Several  kinds  of  reprisals  have  been  distinguished:  (A) 
Positive  and  negative,  which  distinction  is  illogical  and  has  no 
practical  value:'    (B)  Special  and  general,  which  latter  is  only  of 


*  Manning,  Int.  L.,  2  ed.  Amos. 
(1875)  148,  149  (1326-1621);  3  Philli- 
more.  Int.  L.,  3  ed.  (1879-1888)  24; 
Twiss,  War,  2  ed.  (1875)  41;  1  Wild- 
man,  Int.  L.,  (1849)  194,  195;  Woolsey, 
Int.  L.,  6  ed.  (1897)  184nS  185. 

•  No  example  in  United  States  of 
America  of  grant  of  special  reprisals; 
7  Moore,  Dig.  of  Int.  L.,  (1906)  122. 

'  1  Halleck,  Int.  L.,  4  ed.  (1908)  518. 
The  remarks,  therefore,  of  Phillimore, 
Int.  L..  3  ed.  (1879-1888)  Vol:  3,  31, 
that  the  international  law  vests  the 
power  of  granting  reprisals  in  the 
sovereign  alone  is  open  to  serious  objec- 
tion. 

•United  States  of  America — The 
United  States  Constitution  of  1787, 
Art.  1 ,  Sec.  8,  provides:  "  The  Congress 
shall  have  power  to  .  .  .  define  and 
punish  piracies  and  felonies  committed 


on  the  high  seas,  and  offences  against 
the  law  of  nations;  to  declare  war, 
grant  letters  of  marque  and  reprisal, 
and  make  rules  concerning  captures  on 
land  and  water.'*  Sec.  9 — "No  state 
shall  .  .  .  grant  letters  of  marque  and 
reprisal." 

•"Reprisals  are  negative,  when  a 
State  refuses  to  fulfill  a  perfect  obliga- 
tion which  it  has  contracted,  or  to 
permit  another  nation  to  enjoy  a  right 
which  it  claims.  They  are  positive, 
when  they  consist  in  seizing  the  persons 
and  effects  belonging  to  the  other  na- 
tion, in  order  to  obtain  satisfaction;" 
Wheaton,  Elements,  Dana's  ed.  ( 1 866) 
369.  Since,  however,  a  reprisal  is  an 
overt  act  of  affecting  objects,  it  is 
entirely  beside  the  point  to  speak  of  a 
refusal  to  fulfill  an  obligation  as  any 
kind  of  a  reprisal.    See  I  Halleck,  Int. 
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historic  interest.^®  The  special  reprisals  were  those  granted  on 
behalf  of  a  subject  in  a  particular  case  and  general  reprisals  were 
those  granted  to  all  subjects  to  seize  persons  and  property  of  members 
of  another  state.  Engaging  in  war,  therefore,  was  the  same  as 
general  reprisals,  but  such  reprisals,  like  any  other  act  of  force, 
applied  against  another  state  need  not  necessarily  result  in  war. 
The  term  * 'general  reprisals"  was  frequently  used  in  proclamations 
of  war  down  to  recent  times,"  but  has  necessarily  been  restrained 


L.,  4cd.  (1908)  507;  2  Oppenheim,  Int. 
L..  2  ed.  (1912)  44;  3  Phillimore.  Int. 
L.,  3  ed.  (1879-1888)  22;  Twiss,  War, 
2  ed.  (1875)  29;  1  Wildman,  Int.  L., 
(1849)  188,  189. 

"•'Special  reprisals  .  .  .  consist  of 
the  indemnification,  by  forcible  means, 
of  injuries  done  to  certain  individual 
subjects  of  one  State  by  subjects  of 
another  State;"  Manning,  Int.  L..  2  ed. 
Amos.  (1875)  155.  "Reprisals  are 
special  when  granted  to  certain  sub- 
jects who  have  suffered  wrong  from  the 
subject  of  another  prince  for  which  they 
have  in  vain  demanded  j  ustice ;  *  *  Twiss, 
War,  2  ed.  (1875)  30.  "General  reprisals 
is  a  general  permission  given  to  subjects 
to  seize  persons  and  property  of  sub- 
jects of  another  state;"  Twiss,  War,  2 
ed.  (1875)  30.  A  general  reprisal  is 
where  "one  State  awards  to  its  subjects 
a  general  permission  to  seize  the  goods 
or  persons  of  the  offending  nation  upon 
the  high  seas,  or  wherever  found  with- 
out the  jurisdiction  of  another  state. 
They  are  special  where  such  permission 
is  united  to  particular  persons  or  things 
or  any  time  or  place;"  1  Halleck,  Int. 
L„  4ed.  (1908)  306. 
..ii  Great -Britain  Proclamation  issued 
February  11,  1793:  "Whereas  divers 
injurious  proceedings  ...  and  several 
unjust  seizures  have  been  there  made 
of  the  goods  and  ships  of  his  Majesty's 
subjects,  contrary  to  the  law  of  nations 
and  to  the  faith  of  treaties,  and  whereas 
th.Q  said,  acts  of  unprovoked  hostility 
have  beenioUowed  by  an  open  declara- 


tion of  war  against  his  Majesty  and  his 
ally  the  Republick  of  the  United  Prov- 
inces ...  his  Majesty  is  pleased  to 
order  that  general  reprisals  be  granted 
against  the  ships,  goods,  and  subjects  of 
France,  so  that  as  well  his  Majesty's 
fleet  and  ships,  as  also  all  other  ships 
and  vessels  that  shall  be  commissioned 
by  letters  of  marque  or  general  reprisals 
or  otherwise  by  his  Majesty's  Commis- 
sioners for  executing  the  office  of  Lord 
High  Admiral  of  Great  Britain  shall 
and  may  lawfully  seize  all  ships,  vessels, 
and  goods  belonging  to  France,  or  to 
any  persons  being  subject  of  France  or 
inhabiting  within  any  of  the  territories 
of  Prance,  and  bring  the  same  to  judg- 
ment in  any  of  the  Courts  of  Admiralty 
within  his  Majesty's  dominions;  and  to 
that  end  his  Majesty's  Advocate-Gen- 
eral, with  the  Advocate  of  the  Admir- 
alty, are  forthwith  to  prepare  the 
draught  of  a  commission  ...  to  issue 
forth  and  grant  letters  of  marque  and 
reprisal  to  any  of  his  Majesty's  subjects 
or  others,  whom  the  said  Commissioners 
shall  deem  fitly  qualified  in  that  behalf, 
and  .  .  .  also  another  draught  of  in- 
structions for  such  ships  as  shall  be 
commissionated  for  the  purposes  afore- 
mentioned;" 2  Halleck,  Int.  L.,  4  ed. 
(1908)  133n.  Walker,  Science,  Int.  L., 
(1893)  156,  says  the  sole  difference  be- 
tween general  reprisals  and  grant  of 
authority  to  levy  war,  consists  in  the 
limited  interest  existing  in  the  mind  of 
the  responsible  government.  "General 
reprisals  are  only  used  in  time  of  war, 
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by  the  same  factors  which  have  restrained  the  exercise  of  the  war 
making  ix)wer."  Reprisals,  therefore,  so  far  as  they  are  part  of  the 
effort  to  overcome  the  enemy,  are  now  to  be  discussed  in  so  far  as 
they  affect  combatants  under  conduct  of  hostilities*^  and  so  far  as 
they  affect  property  and  persons  under  property"  and  individuals'* 
in  war. 

Letters  op  Marque. 

§554.  Where  the  reprisal  was  to  be  exercised  at  sea,  the  commis- 
sion from  the  state  authorizing  the  act  was  called  a  letter  of  marque.' 
Private  letters  of  marque  were  granted  on  proof  of  the  amount  of 
damage,  which  was  set  forth  therein  in  order  that  the  surplus  of 
property  captured  should  be  restored  to  the  owner  after  the  payment 
of  damages,  interest  and  expenses.  Letters  of  contra-marque  were 
issued  if  the  prince  of  the  other  state  deemed  the  claim  unfotmded 


and  consist  in  authorizing  any  indi- 
viduals whatsoever  ...  to  act  against 
the  subjects  of  the  opposed  State;" 
Manning,  Int.  L.,  2  ed.  Amos.  (1875) 
156.  See  2  Westlake,  Int.  L.,  2  ed. 
1 1913)  9.  Ordinarily,  letters  of  reprisal 
are  those  for  redress  of  damage  to  a 
private  subject  and  are  irrevocable. 
Extraordinary  letters  of  reprisal  are 
granted  by  the  Secretary  of  State  for 
the  purpose  of  weakening  the  enemy  in 
time  of  war  and  may  be  revoked  at  any 
time;  2  Halleck.  Int.  L.,  4  ed.  (1908) 
127.  The  order  in  Council  of  March 
27,  1854,  quoted  2  Oppenheim,  Int.  L., 

2  ed.  (1912)  42,  3  Phillimore,  Int.  L., 

3  ed.  (1879-1888)  20,  orders  general 
reprisals  against  the  ships,  vessels  and 
goods  of  the  Emperor  of  all  the  Russians 
and  of  his  subjects.  For  extract  from 
letter  of  reprisal,  see  2  Halleck,  Int.  L., 

4  ed.  (190S)  126n^ 

"  See  (604,  post,  on  factors  restrain- 
ing exercise  of  war-making  powers. 

"  See  Chapter  1 3  on  conduct  of  hos- 
tilities. 

"See  Chapters  14,  15,  16,  17,  post, 
on  property  in  war. 

"See  Chapter  18  on  individuals  in 


war. 

•  "Letters  of  marque,  or  mart,  are 
extraordinary  commissions  g^nted  by 
the  Admiralty  to  commanders  of  mer- 
chant ships  for  reprisals,  in  order  to 
make  reparation  for  those  damages 
they  have  sustained,  or  the  goods  they 
have  been  despoiled  of,  by  aliens  at  sea, 
or  to  cruise  against  and  make  prize  of 
an  enemy's  ships,  either  at  sea  or  in 
his  harbors;"  2  Halleck,  Int.  L.,  4  ed. 
(1908)  126.  "The  word  *  marque' 
appears  to  have  been  used  in  the  more 
restricted  sense  to  signify  the  passing 
of  the  frontiers  for  the  purpose  of 
reprisal;"  I  Wildman,  Int.  L.,  (1849) 
191.  As  to  history  and  meaning  of 
word  marque,  see  Grotius,  Belli,  ac. 
Pads  (1625),  Whewell's  Trans.  III.  II. 
IV.;  3  Phillimore,  Int.  L.,  3  ed.  (1879- 
1888)  27,  28;  Twiss,  War,  2  ed.  (1875) 
23,  24;  2  Westlake,  Int.  L.,  2  ed.  (1913) 
9.  Ship  captured  by  an  individual 
without  letter  of  reprisal  would,  accord- 
ing to  the  municipal  law  of  Great 
Britain,  be  a  droit  of  admiralty  and 
belong  to  the  sovereign  or  his  grantee; 
2  Halleck,  Int.  L.,  4  ed.  (1908)  127 
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Objects  Subject  to  Reprisals. 


or  the  compensation  obtained  excessive.'  With  the  elimination  of 
these  private  acts  of  redress  by  the  increasing  power  of  the  state, 
letters  of  marque  were  discontinued  for  such  purposes,  and  have 
served  in  modem  times  only  as  letters  issued  to  privateers  in  time 
of  war  for  the  purpose  of  carrying  on  hostile  operations  against  the 
enemy.'    They  will  therefore  be  further  discussed  imder  the  heading 

§555.  The  phrase  "objects  subject  to  reprisals"  is  involved  in 
some  ambiguity.  Since  a  reprisal  is  a  physical  act  of  force,  it  n:iay 
affect  any  object  that  can  in  fact  be  seized,  and  there  is  some  objec- 
tion, therefore,  to  sa3dng  that  in  international  law  reprisals  affect 
only  certain  objects.*  More  accurately  stated  the  proposition  is 
that  the  power  to  seize  has  been  restrained  in  certain  particulars 
by  the  international  factors  of  conduct.  The  seizing  of  men  conmion 
in  ancient  times  was  abandoned  before  reprisals  were  discontinued 
as  a  matter  of  remedy,'  and  the  opinion  was  expressed  that  ambassa- 
dors, public  debts,^  the  person  of  women,  children,  merchants  and 
the  property  of  literary  classes*  were  exempt  from  reprisals.  We 
thus  perceive  that  the  restraints  on  violence  were  growing  up*  even 


M  Wildman,  Int.  L.,  (1849)  192. 
The  granting  of  letters  of  maxxjue  was 
the  first  systematic  attempt  to  regulate 
private  warfare  on  the  high  seas.  Dur- 
ing the  anarchy  after  the  fall  of  Rome 
merchants  protected  themselves  and  it 
was  not  until  the  14th  century  that  it 
was  thought  necessary  for  private 
cruisers  to  provide  themselves  with 
authority  from  an  independent  prince 
in  the  form  of  letters  of  marque ;  Twiss, 
War,  2  ed.  (1875)  25-27.  See  2  West- 
lake,  Int.  L.,  2  ed.  (1913)  9  et  seq. 

*  Manning,  Int.  L.,  2  ed.  Amos. 
(1875)  147. 

*  See  §748,  post. 

»*'It  is  a  well  settled  principle  of 
international  law,  that  reprisals,  strictly 
speaking,  affect  the  persons  as  well  as 
the  property  of  the  subjects  of  the 
government  against  which  they  are 
granted;  but,  in  modem  times  they 
have  been  chiefly  confined  to  goods;" 
1  Halleck,  Int.  L.,  4  ed.  (1908)  510. 


This  seems  to  be  a  very  hazy  concep- 
tion of  the  subject.  In  fact,  the  reprisal 
does  always  affect  goods  and  persons 
and  has  alway  done  so,  if  so  used  by 
the  party  exercising.  The  only  distinc- 
tion in  modem  times  is  that  the  factors 
of  international  conduct  have  operated 
to  restrain  the  reprisals  to  goods. 

•Ayala.  Law  of  War,  (1582)  Car- 
negie Ed.,  I.  IV.;  Grotius,  Belli,  ac. 
Pads  (1625),  Whewell's  Trans,  III.  II. 
III.;  Twiss,  War,  2  ed,  (187*5)  37; 
Vattel,  (1758)  Chitty's  Trans.  Book  II. 
§351,  and  Ibid.,  §344,  says  a  state 
should  by  municipal  law  compensate  its 
members  damaged  by  reprisals. 

^  2  Oppenheim,  Int.  L..  2  ed.  (1912) 
44;  Twiss,  War,  2  ed.  (1875)  38;  1 
Wildman,  Int.  L..  (1849)  188,  189. 

"Cjrotius,  Belli,  ac.  Pads  (1625), 
Wheweirs  Trans.  III.  II.  VII.  3. 

*  See  §604,  post,  on  international 
violence. 
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§(556, 558  Retorsion. 

before  all  violence  except  that  engaged  in  by  an  independent  state 
became  subject  to  the  municipal  law. 

Reprisals  in  War  Distinguished. 

§556.  Reprisals  in  war,  which  will  be  discussed  at  a  subsequent 
point  of  the  treatise  more  in  detail,*®  are  to  be  distinguished  from 
reprisals  we  have -been  discussing,  because  they  are  acts  done  in 
retaliation  for  similar  acts  done  by  the  enemy  and  do  not  necessarily 
involve  the  idea  of  the  taking  of  persons  or  property." 


Preliminary  and  Definition. 


§558.  The  word  "retorsion"  is  from  '*retort"  and  means  to  turn 
back.  It  seems  to  imply  that  the  retorsion  or  turning  back  is  germane 
to  or  has  some  connection  with  the  act  to  which  the  retort  is  made. 
It  seems  to  be  confined  in  popular  usage  to  spoken  words.  The 
word  is  used  by  the  writers  on  international  law  in  varied  meanings 
and  entirely  without  any  legal  precision,  and  many  of  them  attempt 
to  define  the  cases  to  whidi  retorsion  is  applicable,  seeking  to  lay 
down  some  principle  to  define  the  cases  in  which  a  state  may  use 
retorsion."    It  is  possible,  in  view  of  the  obscurity  of  the  discussion 


*•  Sec  §767,  post,  on  reprisals  in  war. 

"  Manning,  Int.  L.,  2  ed.  Amos. 
(1875)  145n,  instances  as  a  sort  of 
reprisal  the  retaliation  which  the  com- 
nsander-in-chief  of  an  army  exercises  on 
an  enemy's  territory  in  case  of  infrac- 
tions of  the  law  of  war. 

^  "Retorsion  is  a  species  of  retalia- 
tion in  kind.  It  consists  in  treating  in 
the  same  or  a  similar  manner  a  foreign 
State  or  its  subjects  chargeable  with 
acts  which,  though  perhaps  not  illegal, 
are  discourteous,  ujafair,  offensive  or 
otherwise  injurious;"  Hershey,  Int.  L., 
(1912)  343.  "It  (retorsion)  consists  in 
treating  the  subjects  of  the  state  giving 
provocation  in  an  identical  or  closely 
analogous  manner  with  that  in  which 
the  subjects  of  the  state  using  retalia- 
tion are  treated;*'  Hall,  Int«  Law,  6  ed. 


(1909)  360.  He  says  further  that  it  is 
the  appropriate  answer  to  acts  of  strict 
right  which  are  evidence  of  unfriendli- 
ness. "Retorsion,  called  by  some 
amicable  retaliation,  and  rHorsion  de 
droit,  is  where  one  nation  applies,  in 
its  transactions  with  the  other,  the 
same  rule  of  conduct  by  which  that 
other  is  governed  under  similar  cir- 
cumstances;" 1  Halleck,  Int.  L.,  4  ed. 
(1908)  503.  "One  of  these  is  called 
retorsion,  a  name  tised  for  the  employ- 
ment of  the  same  hard  treatment  of  the 
subjects  of  a  State,  as  this  State  has 
used  towards  the  subjects  of  another 
State,  by  whose  government  retaliation 
is  resorted  to  as  a  means  of  obtaining 
the  removal  of  the  obnoxious  meas- 
ures;'*  Manning,  Int.  L.,  2  ed.  Amos. 
(1875)  142.   "Retorsion  is  the  technical 
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and  of  the  natural  meaning  of  the  word,  to  confine  the  word 
"retorsion"  to  a  state  act  exercised  within  the  jurisdiction.  The 
reason  this  corresponds  to  the  natural  meaning  of  the  word  is  that 
it  is  a  state  act  not  necessarily  involving  force  as  against  the  juris- 
diction of  another  state.  A  retorsion  is  an  act.  The  discussion 
by  the  writers  involves"  the  definition  in  a  fog  of  opinion  of  when 
retorsion  is  justifiable,  from  a  perusal  of  which  it  will  generally 
appear  that  the  principles  laid  down  are  those  evolved  by  the  inner 
consciousness  of  the  author  and  represent  his  own  opinion  of  the 
morality  of  state  acts.  A  blow  is  a  blow  and  may  be  delivered  in 
self-defense  or  in  malice.  In  either  case  the  act  is  the  same.  The 
views  of  the  writers  would  be  represented  by  a  definition  of  a  blow 
something  like  this:  A  blow  is  a  forcible  and  sudden  application  of 
the  fist  to  the  person  of  another  individual  either  in  the  act  of  self- 
defense  or  under  circumstances  which  render  the  damage  ensuing 
to  the  other  person  justifiable.  A  few  cases  of  what  the  writers 
have  called  retorsion  are  referred  to  in  the  note." 


name  for  the  retaliation  of  discourteous 
or  unkind  or  unfair  and  inequitable  acts 
by  acts  of  the  same  or  similar  kind;" 
2  Oppenheim,  Int.  L.,  2  ed.  (1912)  36. 
"When  a  sovereign  is  not  satisfied  with 
the  manner  in  which  his  subjects  are 
treated  by  the  laws  and  customs  of 
another  nation,   he  is  at  liberty  to 
declare  that  he  will  treat  the  subjects 
of  that  nation  in  the  same  manner  as 
his  are  treated.    This  is  what  is  called 
retorsion;"     Vattel,     (1758)    Chitty's 
Trans.    Book    II.     §341.      "When    a 
Nation  cannot    obtain    redress  in  an 
amicable  manner  from  another  Nation, 
either  for  the  refusal  of  a  right,  or  the 
inffiction  of  a  wrong,  it  may  proceed . 
to  do  justice  to  itself,  in  the  former, 
case  by  retorsion,  in  the  latter   case 
by  reprisals;"  Twiss,  War,  2  ed.  (1875) 
18.     "...  retorsion,    which    applies 
whepevpr,  action  is  taken   by  a  state 
in .  prder  to  compensate .  it  for   some 
damage!  suffered    through  the  action 
of  andthjer  state,  or  in  order  to.  deter 
the  Jatter  from  continuing  the  action 
complained  of;"  2  Westlake,  Int.  L.,. 
2    edL   .(1913).  6..   JI'JLBtorsion    is-a- 


species  of  retaliation  in  kind;"  Wilson 
&  Tucker,  Int.  L.,  (1901)  220.  "Retor- 
sion is  a  species  of  retaliation  in  kind. 
It  usually  consists  in  treating  the  sub- 
jects of  the  state  giving  cause  for  retali- 
ation in  a  manner  analogous  if  not 
identical,  with  that  accorded  to  the 
subjects  of  the  state  resorting  to 
retorsion;"  Wilson,  Int.  L.,  (1910)  230. 
"Retorsion  ...  or  retaliation,  is  to 
apply  the  Lex  talonis  to  another  nation, 
treating  it  or  its  subjects  in  similar  cir- 
cumstances according  to  the  rule  which 
it  has  set;"  Woolsey,  Int.  L.,  6  ed. 
(1897)  181;  "Retorsion,  consisting  in 
the  retaliation  of  injustice  or  reference 
to  an  international  lex  talonis,  is  a 
special,  and,  in.  fact,  the  most  primitive 
instance  of  the  exercise  of  reprisals;" 
Walker,  Man.  Int.  L.,  (1895)  94. 

"  2  Westlake,  Int.  L.,  2  ed.  (1913)  6. 

"  1 7.53— rSpain  and  Denmark  reM)ec- 
tively.  interdicted  their  subjects  from 
commercial  intercourse  with  each  other . 
during  a  period  of  four  years.  1793i — 
Russia  broke  off  communications  with 
Firance,  declased.  the  treaty  of  1786  to 
be  suspended^  forbade  aU  jPrenofa  -vessels 
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Retorsion. 

Kinds  op  Retorsion. 


§559.  A  distinction  has  been  drawn  between  a  retorsio  juiis, 
which  is  a  retaliation  by  changing  the  law,  and  a  retorsio  facti,^  which 
is  a  retorsion  by  act  or  course  of  action  by  government,  and  the 
writers  have  frequently  endeavored  to  lay  down  rules  governing  the 
case  when  a  state  may  resort  to  a  retorsion  of  either  of  these  kinds, 
but  no  writer  has  attempted  to  classify  the  various  acts  of  retorsion 
under  one  or  the  other  headings.  The  distinction  seems  impossible 
of  application  as  long  as  international  law  is  in  such  an  indefinite 
condition  because  there  is  no  power  which  can  say  what  a  rule  of  law 
is  or  say  whether  in  any  given  case  a  state  has  changed  the  law.*  It 
is  possible  to  consider  this  distinction  from  another  point  of  view, 
although  there  seems  to  be  no  ground  for  supposing  that  the  writers 
have  entertained  any  such  notion.  A  retorsio  de  juris,  a  retaliation 
by  changing  the  law,  would  apply  to  a  case  where  a  state  changed 
its  municipal  law,  as,  for  instance,  by  imposing  extra  custom  duties, 
imposing  regulations  concerning  foreigners,  prohibiting  them  from 
holding  real  estate,  etc.     In  that  case  the  state  has  acted  as  to  a 


to  enter  Russian  ports,  and  banished 
from  Russia  all  French  who  refused  to 
take  oath  adjtiring  the  principles  of  the 
French  Revolution;  Manning,  Int.  L., 
2  ed.  Amos.  (1875)  131.  Instances  of 
retaliation;  7  Moore,  Dig.  of  Int.  L., 
(1906)  106.  Westlake,  Int.  L..  2  ed. 
(1913)  Vol.  2, 6,  instances  custom  duties 
imposed  by  another  state  as  instances 
of  retorsion,  assuming  that  there  is  no 
violation  of  a  treaty.  Westlake,  Int. 
L.,  2  ed.  (1913)  Vol.  2,  7,  says  the  action 
jof  Frederick  the  Great  in  withholding 
interest  on  the  Silesian  Loan  was  a 
retorsion  for  what  he  alleged  was  unjust 
condemnation  of  Prussian  vessels  in 
British  Prize  (Courts.  '*  Thus  the  King 
of  Poland,  Elector  of  Saxony,  enforces 
the  law  of  escheatage  only  against  the 
subjects  of  those  princes  who  make  the 
Saxons  liable  to  it;"  Vattel,  (1758) 
Chitty's  Trans.  Book  II.  J341.  1803— 
Napoleon  arrested  a  number  of  English- 
men in  France  and  kept  them  prisoners 
for  many  years.  It  has  been  said  by 
some  that  this  was  justified  by  him  on 


the  ground  of  retaliation;  1  Oppen- 
heim.  Int.  L.,  2  ed.  (1912)  131n».  2 
Westlake.  Int.  L.,  2  ed.  (1913)  46,  says 
was  a  retorsion.  1861 — Mecklenburg 
and  Bavaria  refused  recognition  of 
Victor  Emmanuel  as  King  of  Italy,  and 
the  government  of  the  latter  revoked 
the  exequatur  of  the  consuls  of  those 
states  in  Italy;  1  Oppenheim,  Int.  L., 
2  ed.  (1912)  426.  ' '  In  practice,  states 
have  frequently  made  use  of  retorsion 
in  cases  of  unfair  treatment  of  their 
citizens  abroad  through  rigorous  pass- 
port regulations,  exclusion  of  foreigners 
from  certain  professionS|  the  levy  of 
exorbitant  protectionist,  or  fiscal  duties; 
further,  in  cases  of  refusal  of  the  usual 
mutual  judicial  assistance,  refusal  of 
admission  of  foreign  ships  to  harbors 
and  in  similar  cases;"  2  Oppenheim, 
Int.  L.,  2  ed.  (1912)  37. 

*  Manning,  Int.  L.,  2  ed.  Amos. 
(1875)  143n. 

«Twiss,  War,  2  ed.  (1875)  18,  says 
distinction  of  no  practical  value. 


no 
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law  in  its  own  jurisdiction  and  therefore  may  be  said  to  be  changing 
the  law.  The  retorsio  facti  would  apply  to  a  mere  act  of  the  govern- 
ment not  involving  a  change  of  law.  Since,  however,  every  such 
change  of  law  would  necessarily  involve  a  corresponding  change  of 
act,  as  for  instance,  different  official  acts  of  custom  collectors,  etc., 
and  in  most  modem  limited  governments  the  executive  and  his 
legislative  functions  are  so  bound  together  it  is  extremely  difficult 
to  consider  the  line  between  them  and  say  whether  in  any  given 
case  an  act  must  be  authorized  by  the  legislature  or  not.' 

Distinction  Between  Retorsion  and  Reprisal. 

§560.  The  only  solid  distinction  between  retorsion  and  reprisal  is 
to  be  fotmd  in  the  nature  of  the  act.  A  reprisal  may  be  confined  to 
a  seizure  of  persons  or  property  within  or  without  the  jurisdiction. 
A  retorsion  may  be  confined  to  acts  within  the  jurisdiction.'* 


•  "As  a  matter  of  law,  there  is  retor- 
sion when  state  A.  deems  that  it  has 
received  from  state  B.  not  merely 
damage  but  legal  injury,  exempting  it 
from  the  duty  of  a  strict  observance  of 
law  towards  the  wrong-doer,  and  replies 
by  another  breach  of  law  intended  to  be 
compensatory  or  deterrent;"  2  West- 
lake,  Int.  L.,  2  ed.  (1913)  6.  He  says 
that  such  retorsion  is  not  generally 
justifiable  in  the  time  of  peace  in  the 
forum  of  conscience  unless  there  are  no 
means  of  resorting  to  arbitration  or 
arbitration  has  been  had  and  a  judg- 
ment pronounced  in  favor  of  the  state 
exercising  the  retorsion,  but  may  be 
resorted  to  in  exceptional  cases.  Who 
is  to  say  what  are  the  exceptional  cases, 
and  does  not  the  discussion  amount  to 
an  elaborate  discussion  of  when,  in  the 
opinion  of  the  author,  retorsion  may  be 
resorted  to  and  when  not?  "  The  right 
of  Retorsion  is  claimed,  and  the  exer- 
cise of  it,  in  a  particular  case,  regulated 
by  the  37th  clause  of  Magna  Charta: 
'All  merchants,  unless  they  have  been 
publicly  prohibited,  shall  have  safety 
and  security  in  going  out  of  England 
and  in  coming  into  England,  and  in 
staying  in  and  in  travelling  through 


England,  as  well  by  land  as  by  water, 
to  buy  and  sell,  without  any  unjust 
exactions,  according  to  ancient  and 
right  customs,  excepting  in  time  of  war, 
and  if  they  be  of  a  country  at  war 
against  us;  and  if  such  are  found  in 
our  land  at  the  beginning  of  a  war, 
they  shall  be  apprehended,  without 
injury  of  their  bodies  and  goods,  until 
it  be  known  to  us,  or  to  our  chief 
justiciary,  how  the  merchants  of  our 
country  are  treated  who  are  found  in 
the  country  at  war  with  us,  and  if  ours 
be  in  safety  there,  the  others  shall  be 
in  safety  in  our  land. '  The  proceedings 
here  contemplated  might  be  either  by 
way  of  Retorsion  or  Reprisals  according 
to  the  treatment  of  English  merchants 
by  the  enemy  was  merely  oppressive  or 
transparently  unjust.  Of  course  the 
line  cannot  be  always  clearly  drawn 
between  the  one  kind  of  treatment  and 
the  other,  nor  therefore  between  the 
two  sorts  of  appropriate  remedies;" 
Manning,  Int.  L.,  2  ed.  Amos.  (1875) 
142,  143n. 

*"For  the  application  of  retorsion 
is  confined  to  political,  and  that  of 
reprisals  to  legal  differences;"  2  Op- 
penheim.   Int.    L.,    2   ed.    (1912)    34. 
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Retaliation. 

Retaliation. 


§561.  Some  writers  speak  of  retaliation  as  an  act  appropriate  for 
redress  for  violation  of  a  so-called  imperfect  right,'  and  that  such 
violation  cannot,  from  the  nattire  of  the  right,  authorize  the  use  of 
forcible  means.  A  few  of  the  meanings  given  by  the  writers  in  its 
use  have  been  collected  in  the  note.*  They  are,  however,  so  vague 
and  hazy  that  the  word  will  be  entirely  discarded. 

Specific  Acts  of  Force. 


Preliminary. 


§562.  Specific  acts  of  force  consist  of  the  exertion  of  the  state 
power  in  a  forcible  manner  affecting  the  interest  of  another  state 
or  of  the  member  of  the  other  state  which  interest  may  be  in  an  object 
within  the  jurisdiction  of  the  state  (exercising  the  force  in  a  third 
state,  in  jiuisdiction  of  no  state,  or  in  the  jtuisdiction  of  a  state 
against  which  the  force  is  applied.  Acts  of  force  are  of  an  infinite 
variety,  and  shotxld  more  properly  be  discussed  tmder  the  heading  of 
war.  It  so  happens,  however,  that  these  acts  of  force  are  frequently 
used  as  a  means  of  external  pressure  in  time  of  peace  and  without  any 
war  resulting.  It  is  therefore  necessary  to  describe  certain  of  these 
acts  which  sometimes  are  supposed  by  the  writers  to  be  of  a  different 
nature  because  exercised  in  time  of  peace  from  those  exercised  in 
time  of  war.  They  are,  however,  if  the  same  nature  in  each  case, 
only  exercised  under  different  circumstances. 


"Reprisals  differ  from  retorsion  in  this, 
that  the  essence  of  the  former  consists 
in  seizing  the  property  of  another  nation 
by  way  of  security,  until  it  shall  have 
listened  to  the  just  reclamations  of  the 
offended  party  while  retorsion  includes 
all  kinds  of  measures  which  do  injury 
to  another,  similar  and  equivalent  to 
that  which  we  have  experienced  from 
him.  Embargo,  therefore,  is  a  species 
of  reprisals;*'  Woolsey,  Int.  L.,  6  ed. 
(1897)  181. 

*  Martens,    G.,    Law    of    Nations, 
(1788)  Cobbetfs  Trans.  VI.  I.  2. 


*  "Retaliation,  or,  as  it  is  sometimes 
called,  vindictive  retaliation,  or  retorsio 
facH,  is  where  one  State  seeks  to  make 
another,  or  its  citizens,  suffer  the  same 
amount  of  evil  which  the  latter  has 
inflicted  on  the  former;"  1  Halleck, 
Int.  L.,  4  ed.  (1908)  504.  Westlake, 
Int.  L.,  2  ed.  (1913)  Vol.  2,  7,  says  that 
breaking  towards  an  enemy  a  particular 
rule  of  civilized  warfare  which  you 
accuse  him  of  breaking  would  be  retali- 
ation, while  breaking  another  rule 
toward  him  would  best  be  described  as 
retorsion. 
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Preliminary — Definition. 


§563.  Embargo  is  a  Spanish  word  meaning  a  detention,  and  is 
used  in  international  law  to  mean  the  detaining  of  a  ship  in  port/ 
and  is  only  applicable  to  ships  in  the  maritime  belt.  Where  the  act 
is  directed  toward  ships  in  the  port  of  another  state,  the  ships  are 
kept  in  by  force  from  without,  which  is  a  blockade.  Furthermore, 
an  enbargo  does  not  necessarily  include  the  idea  of  a  seizure  of  a 
ship.  The  seizure  of  a  ship  effectually  detains  it  but  it  may  be 
detained  without  being  seized.  Thus,  the  Arret  de  Prince,  the 
detiaining  of  foreign  ships  to  keep  them  from  spreading  political 
news  of  importance,  is  an  embargo  as  well  as  a  detention  of  a  ship 
in  a  country."  The  appropriation  of  foreign  merchantmen  at  the 
outbreak  of  war,*  and  the  seizure  by  a  belligerent  of  neutral  property 
with  compensation,  the  so-called  jus  angarie,*®  are  not  cases  of 
embargo.  It  is  foolish  to  talk  of  detaining  that  which  has  been 
seized,  but  the  detention  may  precede  the  seizure,  and  therefore  a 
ship  may  first  be  detained  and  then  seized.  Since  the  second  act  is 
greater  than  the  first,  the  first  may  be  said  to  be  swallowed  up  in  it." 
A  few  definitions  are  collected  in  the  note."  Some  writers  have 
attempted  to  determine  when  an  enbargo  is  valid;   that  is,  pre- 


^  Manning,  Int.  L.,  2  ed.  Amos. 
(1875)  144n;  2  Oppenheim,  Int.  L.,  2 
ed.  (1912)  45. 

*  See  §886,  post. 
I    »  See  §881,  post. 

"See  §886,  post. 

"See  7  Moore,  Dig.  of  Int.  L.,  (1906) 
142  et  seq.;  3  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  48;  Wheaton.  Elements. 
Dana's  ed.  (1866)  372. 

"  '  *  An  embargo  is  a  species  of  reprisal 
upon  the  property  of  the  offending 
rtatioft,  fonnd  within  the  territory  of 
the  injured  State,  by  prohibiting  the 
departure  of  vessels  or  the  removal  of 
goods;"  1  Halleck,  Int.  L.,  4  ed.  (1908) 
516.  "A  special  form  of  reprisal  is  that 
of  hostile  embargo,  which  consists  in 
the  sequestration  of  property  (usually 
vessels)  of  the  offending  State  in  ports 
of  the  embargoing  State.    If  a  hostile 


embargo  is  followed  by  war,  its  comr 
mencement  has  a  retroactive  effect, 
and  the  vessels  may  be  confiscated  as 
enemy  property;*'  Hershey,  Int.  L., 
(1912)  345.  "Embargo  is  merely  a 
sequestration;"  Hall,  Int.  Law,  6  ed. 
(1909)  362.  "Embargo  pure  and 
simple  is  nothing  more  than  the  deten- 
tion of  ships  in  port;"  Lawrence, 
Int.  Law,  5  ed.  (1913)  337.  "Em- 
bargo is  a  term  used  for  the  seques- 
tration, either  temporary  or  permanent, 
of  the  property  of  individuals  for  the 
purpose  of  a  government;  Manning, 
Int.  L.,  2  ed.  Amos.  (1875)  143,  and 
gives  rather  extensive  meaning,  in- 
stances the  embargo  on  shipping  to 
obtain  vessels  for  transport  of  troops, 
owners  being  reimbursed,  but  what  is 
this  but  so-called  angary,  as  to  which 
see  §886,  post.     He  says  the  above 
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Embargo. 


sumably,  when  it  may  be  laid  in  accordance  with  international  law." 
We  have  already  pointed  out  the  impossibility  of  applying  such  a 
test  in  international  life."  A  few  instances  of  embargo  are  referred 
to  in  the  note." 


practice  was  so  frequent  that  clauses 
were  inserted  in  many  treaties  provid- 
ing against  it.  "...  in  International 
Law  it  has  the  technical  meaning  of  a 
detention  of  ships  in  port;"  2  Oppen- 
heim,  Int.  L.,  2  ed.  (1912)  45.  "Em- 
bargo is  an  act  of  the  State,  done  in 
contemplation  of  hostilities,  a  retorsio 
facti,  a  seizure  or  rather  a  sequestration 
of  property  belonging  to  the  Govern- 
ment or  the  individual  members  of  the 
State  which  is  the  alleged  wrongdoer. 
It  may  or  may  not  be  accompanied  by 
a  seizure  of  the  persons  to  whom  the 
goods  belong;"  3  Phillimore,  Int.  L., 
3  ed.  (1879-1888)  44.  "The  term 
(embargo)  is  borrowed  from  the  Span- 
ish Law  Procedure,  and  signifies  arrest 
or  sequestration;  and  is  applied  to  the 
seizure  or  detention  of  persons  or 
property,  which  happen  to  be  within 
the  territory  of  a  Nation  at  the  time 
of  the  seizure;"  Twiss,  War,  2  ed. 
(1875)  21.  "Embargo  consists  in  the 
detention  of  ships  and  goods  which 
are  within  the  ports  of  the  state  resort- 
ing to  this  means  of  reprisal;"  Wilson 
&  Tucker,  Int.  L.,  (1901)  221.  The 
embargo  is  "in  its  special  sense,  a  de- 
tention of  vessels  in  a  port,  whether 
they  be  national  or  foreign,  whether 
for  use  or  by  way  of  reprisals;"  Wool- 
sey.  Int.  L.,  6  ed.  (1897)  179.  "Em- 
bargo, as  a  forcible  measure  ^employed 
by  states  in  time  of  peace,  is  a  special 
case  of  reprisals  as  above  defined,  being 
the  detention  of  such  property  as 
mentioned,  usually  ships  in  the  ports 
of  the  embargoing  state,  with  such  view 
as  mentioned.  Thus  embargo,  and 
reprisals,  in  the  special  sense  in  which 
they  are  contrasted  with  it,  differ  as 
detention  from  capture;  but  when  the 


property  embargoed  is  applied  in  com<> 
pensation,  it  is  reprisal,  and  the  two 
terms  are  not  carefully  distinguished  in 
practice;"  2  Westlake,  Int.  L.,  2  ed. 
(1913)  8.  "Embargo  consists  in  the 
forcible  sequestration,  either  tempor- 
ary or  permanent,  by  any  Government 
of  property  lying  within  its  ports;" 
Walker,  Science,  Int.  L.,  (1893)  156. 
"Embargo  consists  in  the  provisional 
sequestration  under  authority  of  a 
Government  of  property  lying  within 
its  ports;"  Walker,  Man.  Int.  L., 
(1895)  95.  "Property  seized  under  an 
embargo,  is  seized  provisionally;  an 
act  hostile  in  the  mere  execution,  but 
equivocal  as  to  the  effect,  and  liable  to 
be  varied  by  subsequent  events,  and  by 
the  conduct  of  the  government  of  whose 
subjects  the  property  is  seized;"  2 
Wildman.  Int.  L.,  ( 1 850)  9.  "  Embargo 
is  a  special  form  of  reprisal,  and  con- 
sists in  general  in  the  sequestration  of 
the  public  or  private  property  of  an 
offending  state.  It  may  sometimes  be 
applied  by  a  state  to  its  own  vessels;" 
Wilson,  Int.  L.,  (1910)  232.  Embfar- 
goes — List  of  References,  by  Herbert 
H.  B.  Meyer,  Library  of  (Congress. 

"Twiss,  War,  2  ed.  (1875)  22,  says 
that  the  validity  of  an  embargo  de- 
pends on  whether  it  is  laid  as  a  hostile 
act  in  contemplation  of  war  and  there- 
fore a  violation  of  the  security  of  peace, 
and,  invalid  or  whether  it  is  laid  in 
redress  for  damage  done  by  the  state 
of  which  the  detained  ships  are  mem- 
bers and  therefore  a  matter  of  which 
the  owners  should  complain  to  their 
own  state. 

"See  §549,  ante. 

*•  1753 — Spain  and  Denmark,  respec- 
tively, interdicted  their  subjects  frotn 


114 


REDRESS   FOR  DAMAGE   TO  A   STATE   INTEREST 


Embargo. 

Kinds  of  Embargo. 


§564 


§564.  Two  kinds  of  embargo  have  been  distinguished  by  the 
writers:  (A)  civil  embargo,  which  is  a  detention  by  a  state  of  a 
ship  of  its  member,^  and  (B)  hostile  embargo,  which  is  a  detention 


all  commerce  with  the  other  state  on 
account  of  some  difficulties  regarding 
the  Danish  trade  with  Morocco,  and 
this  suspension  continued  for  four 
years,  but  it  was  not  a  state  of  war; 
Manning,  Int.  L.,  2  ed.  Amos.  (1875) 
131.  The  following  proclamation  was 
issued  February  4,  1 793,  by  the  British 
Government,  on  the  seiztire  of  some 
English  vessels  and  goods  by  the 
French,  without  declaration  of  war  by 
that  nation:  "Whereas,  his  Majesty 
has  received  intelligence  that  some 
ships  belonging  to  his  Majesty's  sub- 
jects have  been  and  are  detained  in  the 
French  ports  ...  it  is  hereby  ordered 
that  no  ships  or  vessels  belonging  to 
any  of  his  Majesty's  subjects  be  per- 
mitted to  enter  and  clear  out  for  any 
of  the  ports  of  France  .  .  .  and  that  a 
general  embargo  or  stop  be  made  of  all 
French  ships  or  vessels  whatsoever  now 
within  or  which  hereafter  shall  come 
into  any  of  the  ports,  harbors,  or  roads 
within  the  kingdom  of  Great  Britain, 
together  with  all  persons  and  effects  on 
board  the  said  ships  and  vessels,  but 
that  the  utmost  care  be  taken  for  the 
preservation  of  all  and  every  part  of 
the  cargoes  on  board  any  of  the  said 
ships,  so  that  no  damage  or  embezzle- 
ment whatever  be  sustained.  And  the 
Right  Honorable  the  Commissioners  of 
his  Majesty's  Treasury,  the  Lords 
Commissioners  of  the  Admiralty,  and 
the  Lord  Warden  of  the  Cinque  Ports 
are  to  give  the  necessary  directions 
herein  as  to  them  may  respectively 
appertain;"  2  Halleck,  Int.  L.,  4  ed. 
(1908)  132n.  1793— Russia  broke  off 
all  communication  with  France,  and 
declared  the  treaty  of  1786  to  be  sus- 
pended, forbade  all  French  vessels  to 


enter  Russian  ports,  banished  all 
French  of  both  sexes  except  those  who 
would  take  an  oath  adjuring  the  prin- 
ciples of  the  French  Revolution;  Mann- 
ing, Int.  L.,  2  ed.  Amos.  (1875)  131. 
1 803 — Great  Britain  placed  an  embargo 
on  Dutch  property  in  her  ports  on  the 
rupture  of  the  Peace  of  Amiens,  Great 
Britain  considering  Holland  as  having 
committed  acts  of  hostile  aggression 
Hall,  lilt.  Law,  6  ed.  (1909)  362n» 
1  Halleck,  Int.  L.,  4  ed.  (1908)  517 
Wheaton,  Elements,  Dana's  ed.  (1866) 
371  et  seq.  Hall,  Int.  Law,  6  ed.  (1909) 
362  et  seq.,  cites  the  action  of  Great 
Britain  against  the  Two  Sicilies,  in 
1839  in  the  matter  of  the  Sulphur 
Monopoly  as  a  case  of  reprisal  by  way 
of  combined  seizure  and  embargo. 
1870 — Prussia  detained  neutral  and 
French  ships  at  Kiel  for  a  time  in  order 
to  conceal  her  operations  for  blocking 
the  harbor;  2  Westlake,  Int.  L.,  2  ed. 
(1913)  44. 

*  Civil  Embargo  is  a  detention  under 
the  authority  of  the  municipal  law. 
An  international  embargo  is  an  act  of 
hostile  detention  and  is  not  in  itself  an 
act  of  war,  but  is  at  first  equivocal  as  to 
its  effect.  If  the  dispute  ends  in  recon- 
ciliation, the  seizure  proves  to  have  been 
merely  a  temporary  sequestration  con- 
sistent with  relations  of  amity.  If  war 
ensues,  the  subsequent  hostilities  confer 
a  retrospective  character  on  the  em- 
bargo, and  is  to  be  considered  a  hostile 
sequestration  ab  initio;  Twiss,  War,  2 
ed.  (1875)  21,  22.  Civil  Embargo.  An 
embargo  by  a  state  on  its  own  members; 
3  Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
45,  46.  Manning,  Int.  L.,  2  ed.  Amos. 
(1875)  144n,  says  civil  embargo  is  to 
be  distinguished  into  (a)  that  which  a 
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of  ships  belonging  to  members  of  other  states.*    There  is  no  difficulty 
in  this  distinction,  which  is  illustrated  by  the  reference  in  the  notes.* 

Embargo   Distinguished   from   Other  State  Acts  of   Force. 

§565.  An  embargo  is  to  be  distinguished  from  other  state  acts  of 
force  in  that  it  is  merely  a  detention  in  port  and  not  a  destruction  or 
even  a  seizure  and  may  be  by  way  of  reprisal,  retorsion  or  retaliation, 
or  as  a  part  of  the  conduct  of  the  hostilities,  although  the  oppor- 
timity  for  its  exercise  as  to  enemy  ships  in  the  latter  case  will  ordi- 
narily only  be  present  at  the  commencement  of  war,*  as  such  vessels 
will  not  usually  come  into  the  jurisdiction  while  the  war  is  going  on.* 
An  embargo  is  therefore  an  act  by  which  the  state  may  disregard  the 
operation  of  the  international  factors  of  conduct  restraining  the 
seizure  of  enemy  private  property  in  the  jurisdiction  on  the  outbreak 
of  war.  But  if  there  is  no  war  such  an  embargo  is  an  act  of  force 
applied  in  time  of  peace.  Some  writers  suppose  that  when  the 
embargo  is  followed  by  war,  the  embargo  is  valid,  notwithstanding 


state  exercises  towards  its  own  subjects 
or  the  subjects  of  other  states  with 
which  it  is  on  friendly  terms,  (b)  that 
which  it  exercises  in  order  to  bring 
pressure  to  bear  on  a  state  with  which 
it  has  a  difference  and  as  a  possible 
precursor  of  war.  Classifies  non-inter- 
course Acts  of  United  States  of  America 
of  1807  and  1809  and  instances  the 
seizure  of  the  British  ships  in  the  Seine 
as  a  case  of  angary.  "A  civil  embargo 
may  be  laid  for  the  purpose  of  national 
warfare  or  safety,"  instancing  United 
States  Act  of  1807;  Woolsey,  Int.  L., 
6  ed.  (1897)  180.  I'hillimore,  Int.  L., 
3  ed.  (1879-1888)  Vol.  3,  46,  says  the 
crown  may  not  impose  a  civil  embargo 
in  foreign  ports  though  it  possibly 
might  have  power  to  do  so  in  ports  of 
an  ally.  "Crown**  is  perhaps  another 
way  of  indicating  state.  This  author  is 
extraordinarily  careless  in  the  use  of 
words  because  "crown"  may  mean  the 
executive  apart  from  parliament,  which 
is  not  the  point.  A  civil  embargo  is 
upon  state  members  within  jurisdiction 
and  by  definition  thereof  cannot  be  laid 


in  a  foreign  port  because  outside  the 
scope  of  the  definition,  and  outside  the 
political  jurisdiction  of  the  state  and 
within  the  jurisdiction  of  another  state. 
See  §768,  post,  on  blockade.  The 
action  of  the  Executive,  in  laying  a  civil 
embargo,  may  or  may  not  be  authorized 
by  municipal  law,  which,  however,  is 
no  concern  of  the  international  lawyer. 
See  cases  cited:  3  Phillimore,  Int.  L., 
3  ed.  (1879-1888)  45,  46. 

*  Hostile  embargo;  3  Phillimore,  Int. 
L.,  3  ed.  (1879-1888)  44-48.  "A  hos- 
rile  embargo  is  a  kind  of  reprisals  by 
one  nation  upon  vessels  within  its  ports 
belonging  to  another  nation  with  which 
a  difference  exists,  for  the  purpose  of 
forcing  it  to  do  justice;"  Woolsey,  Int. 
L.,  6  ed.  (1897)  180.  "Embargo  is 
more  usually  resorted  to  in  contempla- 
tion of  hostilities  and  is  a  mode  of 
settling  disputes  between  States;"  1 
Halleck,  Int.  L.,  4  ed.  (1908)  516. 

3  Hall,  Int.  Law,  6  ed.  (1909)  369. 

*  See  §881,  post,  on  private  vessel  in 
maritime  belt  on  outbreak  of  war. 

*  See  §883,  post. 
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the  factors  operating  to  permit  the  departure  on  eve  of  war.  This 
is  a  confusion  of  thought,  and  it  must  be  confessed  that  such  previous 
embargo  when  it  is  sustained  is  a  clear  violation  of  the  international 
factors  of  conduct  which  are  subsequently  referred  to.' 

Seizure.  x 

§566.  Seizure  has  been  distinguished  by  some  writers*  but  the 
distinctions  seem  to  be  immaterial  as  it  is  only  a  means  of  executing 
a  reprisal  and  may  be  a  retorsion  or  retaliation.  A  seizure  may  be 
made  during  war  as  an  act  of  a  belligerent,  may  be  made  in  peace, 
and  may  or  may  not  lead  to  war,  and  may  be  the  first  act  of  war. 
The  act  of  seizure  is  a  specific  act,  is  the  same  in  all  cases,  and  the 
only  question  is  as  to  the  particular  circumstances  under  which  it 
is  exercised. 

Blockade. 


Preliminary  and  Definition.    Kinds  of. 


§567.    A  blockade  is  where  a  state  prevents  the  ingress  and  egress 
of  ships  to  and  from  the  ports  of  another  state.    It  is  a  state  act  and 


'See  The  "Gertruyda."  2  C.  Rob. 
211  (1799);  The  "Boedes  Lust,"  5  C. 
Rob.  233  (1804);  Manning,  Int.  L.,  2 
ed.  Amos.  (1875)  I44n.  Phillimore, 
Int.  L..  3  ed.  (1879-1888)  Vol.  3,  48  et 
seq.,  cites  under  heading  of  "  Embargo  " 
many  treaties  providing  time  for  with- 
drawal of  persons  and  goods  at  out- 
break of  war.  Halleck,  Int.  L.,  4  ed. 
(1908)  Vol.  1,  516,  says  that  if  war 
follows  the  embargo,  the  latter  is  said 
to  have  a  retroactive  effect,  and  the 
detained  goods  are  considered  as  the 
property  of  enemies  taken  in  war. 
Practice  now  is  not  to  seize  ships  in 
port  on  outbreak  of  war,  but  if  war  is 
preceded  by  an  emlmrgo,  then  embargo 
overrides  the  practice  of  departure  and 
ships  are  to  be  detained ;  2  Westlake, 
Int.  L.,  2  ed.  (1913)  10.  11.  Westlake, 
Int.  L.,  2  ed.  (1913)  Vol.  2,  8,  says  that 
when  the  property  embargoed  is  applied 
in  compensation,  it  is  a  case  of  reprisal. 

'"Seizure  is  a  general  term  appli- 


cable to  the  forcible  taking  of  the  per- 
sons or  property  of  others,  and  is 
applied  alike  to  reprisals  and  belligerent 
captures  made  in  war.  But,  in  its  more 
restricted  sense  as  applied  to  measures 
taken  via  facHt  or  the  forcible  means  of 
settling  international  disputes,  the  term 
is  limited  to  taking  forcible  possession 
of  the  thing  in  dispute,  or  the  persons 
by  whom  the  offence  is  committed;" 
1  Halleck,  Int.  L.,  4  ed.  (1908)  508. 
Upon  this  it  is  to  be  observed  that 
seizure  is  not  to  be  confined  to  the 
property  of  others.  A  man  may  seize 
his  own  property,  as  for  instance,  his 
hat  when  it  is  about  to  be  blown  off  by 
the  wind.  The  term  "seizure"  cannot 
be  limited  to  certain  kinds  of  seizure, 
and,  furthermore,  it  is  not  necessarily  a 
forcible  taking.  The  owner  of  the 
property  may  be  absent  and  the 
property  seized  without  any  applica- 
tion of  force  at  all.  See  §806  et  seq., 
post,  on  seizure  of  property  in  war. 
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may  be  instituted  during  war,  which  will  be  subsequently  discussed,  f 
or  in  time  of  peace,  which  latter  is  called  a  pacific  blockade  and  will 

be  the  next  subject  of  our  attention. 

•  ..... 

Pacific  Blockade. 

§568.  A  pacific  blockade  is  a  blockade  instituted  in  time  of  peace 
and  without  any  resistance  on  the  part  of  the  state  against  which 
the  blockade  exists,  and  therefore  without  any  war  resulting  for 
the  time  being.*"  The  case  of  a  pacific  blockade  has  given  rise 
to  much  discussion.  In  fact  such  blockades  have  frequently  occurred 
and  have  been  instituted  in  order  to  secure  some  desired  action  on 
the  part  of  the  state  whose  port  or  p)orts  are  blockaded."  Such  an 
action  is  in  invasion  of  the  exclusive  jurisdiction  of  the  state.  It 
prevents  free  access  to  and  from  the  open  sea  and  interferes  in  the 
marginal  belt.  It  is  therefore  an  act  of  forcible  invasion.  Each 
state  may  resent  such  an  invasion  of  its  jiuisdiction,  and  any  state 
may,  in  its  discretion,  perpetrate  such  an  act,  and  there  is  no  political 
power  superior  to  the  states  which  can  prevent  such  procedure  or 
condemn  it  as  unlawful.  If  it  is  impossible,  as  it  is,  to  determine  the 
justice  or  injustice  of  a  war,  or  of  any  controversy  between  the 
states,  then  it  is  impossible  to  determine  when  such  an  invasion  is 
proper.  As  between  two  equal  powers  undoubtedly  such  f)rocedure 
would  lead  to  war.  The  question  as  to  its  admissibility  is  simply 
a  question  as  to  the  justice  of  the  demand  which  the  blockade  is 
instituted  to  enforce,  a  questign  which,  as  we  have  seen,  is  entirely 


*  See  {768,  post,  on  blockade  as  part 
of  the  conduct  of  hostilities.  See  §994 
et  seq.,  post,  on  blockade  in  time  of 
war  as  affecting  private  property  com- 
ing in  and  going  out  of  the  blockaded 
port. 

^^  "Pacific  blockade  is  the  blockade 
of  the  ports  of  a  foreign  State  in  time 
of  peace  without  the  intention  of  wag- 
ing war;"  Hershey,  Int.  L.,  (1912)  345. 
Pacific  blockade  "takes  place  when  a 
power  that  considers  itself  aggrieved, 
institutes  a  blockade  of  a  port  or  ports 
of  the  state  it  deems  to  have  offended 
without  at  the  same  time  putting  the 
general  relations  between  them  on  a 
hostile  footing;!'   Lawrence,  Jnt.  Law, 


5  ed.  (1913)  339.  "Pacific  blockade  is 
a  form  of  reprisal  or  constraint  which 
consists  in  the  blockading  by  one  or 
more  states  of  certain  ports  of  another 
state  without  declaring  or  making  war 
upon  that  state;"  Wilson  &  Tucker, 
Int.  L.,  (1901)*  223.  "Pacific  blockade 
consists  in  the  cutting  off  by  one  State 
of  communication  with  the  ports  or  a 
particular  portion  of  coast  of  anothei*, 
otherwise  thaij  in  the  case  of  a  declared 
war,,  with  the  pbject^of  preventidg. 
commercial  relations  by  sea;'^  Walker,' 
Man.  Int.  L.,  (1895)  96. 

"  For  history  of  see  2  Qppenheim, 
Int.  L.,  2  ed.  (1912)  48. 
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beyond  the  purview  of  the  student  of  international  law.  The  prin- 
cipal instances  of  pacific  blockade  which  have  occurred  are  referred 
to  in  the  note.^* 


"  Instances  of  Pacific  Blockade. 
1814 — ^Anglo-Swedish  blockade  of  Nor- 
wegian ports;  Hershey,  Int.  L.,  (1912) 
345n^^     1827— Great  Britain,  France 

• 

and  Russia  blockaded  those  ports  of 
the  Greek  coast  which  were  occupied 
by  Turkish  troops,  although  battle  of 
Navarino  ensued  in  which  Turkish  fleet 
was  destroyed;  the  powers  maintained 
they  were  not  at  war  with  Turkey; 
Hershey,  Int.  L..  (1912)  345n'";  2  Op- 
penheim.  Int.  L.,  2ed.  (1912)  48.  1831 
— France  blockaded  the  Tagus  to  exact 
redress  from  Portugal  for  injuries  in- 
flicted on  French  subjects;  2  Oppen- 
heim,  Int.  L.,  2  ed.  (1912)  49.  1833— 
Great  Britain  and  France  blockaded 
the  coast  of  Holland  to  make  latter 
power  consent  to  independence  of 
Belgium;  2  Oppenheim,  Int.  L.,  2  ed. 
( 1 9 1 2)  49.  1 836— Great  Britain  block- 
aded  coast  of  New  Granada;  Hall,  Int. 
Law.  6  ed.  (1909)  364;  Woolsey,  Int. 
L.,  6  ed.  (1897)  185.  1838— France 
blockaded  the  ports  of  Mexico  as  an 
act  of  repri<ial,  but  Mexico  declared  war 
agam?!t  France;  2  Oppenheim,  Int.  L., 
2  ed.  (1912)  49.  Hall.  Int.  Law.  6  ed. 
(1909)  365n\  says  this  is  the  only  case 
where  ships  of  a  third  power  have  been 
seized.  1838-1840 — France  blockaded 
ports  of  Argentine.  Continued  for  ten 
years;  2  Oppenheim,  Int.  L.,  2  ed. 
(1912)  49;  Woolsey,  Int.  L..  6  ed. 
(1897)  185.  1845-1848— France  and 
Great  Britain  blockaded  ports  of  Argen- 
tine; 2  Oppenheim,  Int.  L.,  2  ed.  (1912) 
49.  1850 — Great  Britain  blockaded 
ports  of  Greece  in  the  matter  of  the 
Don  Pacifico  incident.  Gresk  ships 
on'y;  Hall.  Int.  Law,  6  ed.  (1909^  365; 
2  Oppenheim,  Int.  L.,  2  ed.  (1912)  19. 
1860— -Sardinia  blockaded  the  then 
Sicilian  ports  of  Messina  and  Gaeta  in 
aid  of  an  itisuivectian.    Subsequently 


turned  into  war;  2  Oppenheim,  Int.  L., 
2  ed.  (1912)  49.    1861— New  Granada 
civil  war  having  broken  out,  declared 
certain  ports  in  the  hands  of  insurgents 
closed    by    order    without    blockade. 
Objected    to   by   Great    Britain   and 
United  States;    1  Westlake.  Int.  L.,  2 
ed.  (1910)  52.    1861— United  States  of 
America  by  proclamation  of  the  Presi- 
dent, dated  April  19,  1861,  declared  a 
blockade  of  the  ports  of  the  Southern 
Confederacy,  which  was  carried  into 
effect  and  maintained.     The  British 
proclamation  of  neutrality  was  dated 
May    13,    1861,  and  the  Confederate 
proclamation  inviting  applications  for 
letters  of  marque  was  dated  April  17, 
1361;    Wilson,  Int.   L.,   (1910)  43n»»; 
I  Westlake,  Int.  L.,  2  ed.  (1910)  53  et 
seq.     1891 — Revolution  in  Chile.    In- 
surgents  held    possession   of   certain 
ports  and  were  ultimately  successful. 
They  proclaimed  a  blockade  of  Val- 
paraiso and  of  Iquique.    United  States, 
France,  Great  Britain  and  Germany 
protested   against  it.     Great   Britain 
appears    to    have   acquiesced    in    the 
blockade  so  far  as  effective,  but  de- 
clined to  put  the  Foreign  Enlistment 
Act  in  force  in  British  ports  and  de- 
clined to  accept  the  Chilean  govern- 
ment's repudiation  of  its  responsibility 
for  the  acts  of  the  insurgent  fleet;    1 
Westlake.  Int.  L..   2  ed.   (1910)   56. 
1862 — Great    Britain    blockaded    the 
Brazilian  port  of  Rio  de  Janeiro  in 
reprisal  for  plimdcring  of  a  wrecked 
British  merchantman;    2  Oppenheim, 
Int.  L.,  2  ed.  (1912)  49.    1884— France 
blockaded  Island  of  Formosa  in  diflfi- 
culty   with   China.     Third  ships  in- 
volved;   2  Oppenheim,  Int.  L.,  2  ed. 
(1912)49.    1 885— During  the  revolt  in 
the  United  States  of  Colombia,  the 
President  of  Colombia  blockaded  cer- 
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There  is  the  fiirther  question  of  how  far  the  blockading  state  may 
include  in  the  operation  ships  belonging  to  a  third  state  or  members 
of  a  third  state.  This  is  a  matter,  however,  entirely  between  the 
third  state  and  the  blockading  power.  The  power  blockaded  has 
its  interest  damaged  by  the  act  of  the  blockade  and  it  makes  no 
difference  to  it,  so  far  as  the  legal  character,  if  any,  of  the  act  is 
concerned,  whether  other  states  are  included  or  not.  The  third  state 
whose  vessels  are  prohibited  from  going  to  or  coming  from  a  certain 
port  by  the  blockade  has  its  interest  in  its  own  members  damaged. 
In  time  of  war  the  third  state  has  no  standing  to  complain  imder 
certain  circumstances  which  will  be  referred  to.*^  The  writers  have 
discussed  the  question  at  length  without  reaching  any  satisfactory 
conclusion,"  and  in  some  cases  a  pacific  blockade  has  been  extended 
to  third  parties. 


tain  Caribbean  ports,  which  the  United 
States  of  America  and  Great  Britain 
refused  to  recognize  the  validity  of 
unless  sustained  by  force;  Wilson  & 
Tucker,  Int.  L.,  (1901)  58.  1886— 
Great  Britain,  Austria-Hungary,  Ger- 
many, Italy  and  Russia  blockaded 
Greek  coast  to  prevent  Greece  from 
making  war  on  Turkey.  Extended  only 
to  vessels  flying  Greek  flag;  2  Oppen- 
heim.  Int.  L.,  2  ed.  (1912)  49.  1888— 
Portugal  blockaded  Zanzibar.  1893 — 
Prance  blockaded  Siamese  port  of 
Menam;  2  Oppenheim,  Int.  L.,  2  ed. 
(1912)  49.  1897— Great  Britain,  Ger- 
many, Austria,  Prance,  Italy  and 
Russia  blockaded  Crete;  not  against 
ships  of  third  parties;  2  Oppenheim, 
Int.  L.,  2  ed.  (1912)  49.  For  provisions 
of  the  blockade,  see  Wilson  &  Tucker, 
Int.  L.,  (1901)  223.  224.  1902— Great 
Britain,  Germany  and  Italy  blockaded 
the  coast  of  Venezuela  by  way  of 
reprisal;  declared  a  war  blockade,  and 
the  ships  seized  were  returned  at  the 
«nd;  2  Oppenheim,  Int.  L.,  2  ed.  (1912) 
49.  For  a  discussion  of  different  block- 
ades and  quotation  of  the  instructions 
given  to  the  British  Admiral  during  th^ 
Greek  blockade  of  1886,  see  Hall,  Int. 
Law,  6  ed.  (1909)  366n«. 


"  See  §995,  post. 

»^See  Hall,  Int.  Law,  6  ed.  (1909) 
364-367;  Hershey,  Int.  L.,  (1912/ 
345n;  Lawrence,  Int.  Law,  5  ed. 
(1913)  339-343;  2  Oppenheim,  Int. 
L.,  2  ed.  (1912)  48  et  seq.;  Walker, 
Science,  Int.  L.,  (1893)  157;  Woolsey, 
Int.  L.,  6  ed.  (1897)  185.  186.  "Some 
writers  have  imagined  a  state  of  things 
which  they  term  'paciflc  blockade,' 
that  is  to  say,  that  one  State  may 
blockade  the  coasts  of  another  State, 
and  at  the  same  time,  declare  that  a 
state  of  peace  is  maintained.  The 
weight  of  authority,  however,  is  against 
such  an  anomaly;"  1  Halleck,  Int.  L., 
4  ed.  (1908)  508.  The  learned  author 
proceeds  probably  on  the  ground  that 
the  blockade  is  not  binding  on  the  third 
parties.  He  says  such  blockades  are 
nothing  but  special  reprisals.  West- 
lake,  Int.  L.,  2  ed.  (1913)  Vol.  2,  11, 
account  of  the  origin  of  the  pacific 
blockade  as  if  it  were  an  experiment, 
consciously  adopted  as  a  half-way 
measure  between  war  and  reprisals,  is, 
it  is  submitted,  somewhat  fanciful.  It 
appeared  as  a  convenient  and  mos*^ 
obvious  way  of  applying  pressure  and 
was  accordingly  adopted  as  a  practical 
expedient.      Walker,    Man.    Int.    L., 
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(569 


There  is  no  restraint  in  time  of  war  on  the  exercise  by  a  belligerent 
of  the  power  to  seize  neutral  property  running  a  blockade,  for  the 
i^eason  that  the  neutral  property  is  presumably  going  to  assist  the 
enemy  and  thereby  strengthen  his  resistance.  Since  in  the  case  of 
a  parific  blockade  there  is  no  resistance  by  the  state  whose  ports  are 
blockaded,  the  reason  for  the  seizure  of  the  neutral  property  fails  and 
there  is  strong  ground  in  reason  to  contend  that  it  is  exempt  from  the 
operation  of  the  blockading  fleet.  It  is  after  all  a  question  of  the 
relative  strength  of  the  blockading  state  and  the  third  state.* 


Bombardment. 

§569.    Another  instance  of  the  application  of  force  is  bombard- 
ment, which  is  where  the  public  vessels  of  one  power  direct  their 


(1895)  97,  summarizes  the  various 
views  as  to  pacific  blockade  as  follows: 
( 1 )  By  one  view  the  blockade  is  purely 
a  belligerent  right,  and  pacific  blockade 
is  therefore  illegal,  and  in  fact  the 
outrageous  exercise  of  force  by  great 
states  to  coerce  feeble  states  without 
assuming  the  responsibility  appropri- 
ate to  a  state  of  war.  Upon  this  it  is 
to  be  observed  that  the  assumption  of 
the  supposed  responsibility  appropriate 
to  war  would  make  no  difference  what- 
ever to  the  nature  of  the  forcible  act 
against  the  small  state.  The  expedient, 
furthermore,  is  not  outrageous  unless 
unjustly  employed.  A  feeble  state 
which  has  misbehaved  itself  cannot  set 
up  any  ground  of  injustice  when 
spanked  into  righteous  behavior  by  the 
forcible  act  of  another  state.  (2)  That 
blockade  is  purely  a  belligerent  right 
but  that  so-called  pacific  blockade  is  a 
real  defacto  act  of  belligerency  objec- 
tionable only  because  of  its  maladroit 
designation.  This  view,  however,  is 
simply  a  contention  as  to  terminology 
and  may  be  not  without  merit.  (3)  A 
third  view  is  that  pacific  blockade  is 
legitimate  as  between  the  powers  con- 
cerned and  unobjectionable  from  an 
international  point  of  view  so  long  as 
confined  to  the  subject  and  property 


of  these  powers,  but  that  third  powers 
are  entitled  to  ignore  the  effect  of  the 
blockade  as  to  them.  (4)  A  fourth  view 
is  that  pacific  blockade  is  welcome  on 
moral  grounds,  being  a  lesser  substitute 
for  the  greater  evil  of  war.  (5)  The 
fifth  view  is  that  the  test  of  the  legit- 
imacy of  pacific  blockade  is  the 
sufficiency  of  practice,  which,  however, 
has  been  mainly  that  of  two  powers  and 
not  generally  acquiesced  in.  See  Reso- 
lutions of  the  Institute  of  International 
Law,  at  meeting  of  1887,  Carnegie  Ed., 
69.  **  Emphasis  should  be  placed  upon 
the  fact  that  the  penalty  for  the  viola- 
tion of  pacific  blockade  is  detention  or 
sequestration.  In  no  case  should  ves- 
sels be  confiscated;"  Hershey,  Int.  L., 
(1912)  346n".  "  Die  Friedensblockade: 
Ein  Beitrag  zur  Theorie  und  Proxis  der 
nicht-Kriegerischen  Selbsthilfe,"  (1909) 
Hermann  von  Staudacher.  See  5 
Amer.  J.  Int.  Law,  545.  ''Pacific 
Blockade,"  (1908)  Albert  E.  Hogan. 

*  Great  Britain  might  with  impunity 
seize  the  ships  of  Portugal  in  blockading 
Venezuela  in  time  of  peace,  but  it  is 
not  as  likely  that  the  Argentine  Repub- 
lic would  ignore  the  protests  of  the 
United  States  of  America  in  blockading 
the  ports  of  Chile  under  the  same  cir- 
cumstances. 
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{§570,  571 


Intervention  War. 


gun  fire  upon  the  ports  or  seacoast  of  another.  It  is  a  very 
convenient  method  of  application  of  force,  but  has  not  been  fre- 
quently resorted  to.  A  few  instances  which  have  occurred  are  referred 
to  in  the  note.* 

Intervention  as  an  Act  of  Self-help. 

§570.  Intervention  has  already  been  referred*  to  as  describing 
only  an  act  of  interference  in  the  affairs  of  another  state,  which  inter- 
ference may  be  effected  by  any  one  of  the  acts  we  have  already 
referred  to  as  being  suitable  for  redress  among  independent  states.* 
This  intervention  may  be  resorted  to  for  objects  other  than  those 
of  redress  as  may  also  the  acts  under  discussion.  This,  however,  is 
immaterial  from  our  point  of  view  as  that  is  a  case  of  intervention 
condemned  on  grounds  of  morality  or  ethics.  It  is  not  necessary 
for  us  to  describe  or  discuss  intervention  as  a  means  of  redress  because 
this  discussion  will  exhaust  every  specific  overt  act  or  means  by  which 
an  independent  state  may  have  redress  against  another  independent 
state.  Since  we  therefore  will  discuss  all  the  acts  by  which  inter- 
vention may  be  affected,  there  will  be  nothing  left  of  that  subject 
to  discuss  from  this  point  of  view. 

War. 

§571.  War,  as  will  be  pointed  out*,  is  a  condition  or  relation,  and 
may  be  the  result  of  a  state  pursuing  a  remedy  against  another 
state.*  War  therefore  cannot  be  a  remedy  itself,  although  the 
writers  often  so  suppose.^ 


*  1854 — United  States  bombarded 
Greytown  because  of  damage  and  insult 
by  the  de  facto  government  set  up  in 
Grejrtown,  and  which  Nicaraguan  gov- 
ernment failed  to  repress;  2  Moore, 
Dig.  of  Int.  L.,  (1906)  414;  7  Ibid. 
112,  346.  See  §756,  post,  on  bombard- 
ment in  conduct  of  hostilities. 

>  See  {506,  ante. 

*E.  g.  1861 — Great  Britain,  France 
and  Spain  intervened  in  the  affairs  of 
Mexico  to  obtain  payments  of  debts 
due  their  subjects,  satisfaction  for  out- 
rages committed  and  security  against 
their  recurrence.  The  parties  disagreed, 
England  withdrew.  Prance  sent  troops, 
which  were  overpowered;  Maximilian 
surrendered  and  there  was  a  recon- 
^ructioi^  of  the  Mexican  RepubU^^ 


United  States  of  America  refused  to 
recognize  the  government  of  Maxi- 
milian. See  2  Oppenheim,  Int.  L.,  2  ed. 
(1912)  54. 

*  Sec  §601,  post,  on  definition  of  war. 

•"When  differences  between  starts 
reach  a  point  at  which  both  parties 
resort  to  force,  or  one  of  them  does  acts 
of  violence  which  the  other  chooses  to 
look  upon  as  a  breach  of  the  peace,  the 
relation  of  war  is  set  up,  in  which  the 
combatants  may  use  regulated  violence 
against  each  other  until  one  of  the  two 
has  been  brought  to  accept  such  terms 
ashisenemy  is  willing  to  grant;"  Hall, 
Int.  Law,  6  ed.  (1909)  60. 

'For  a  further  discussion,  see  Chap. 
11,  on  War. 
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Each  State  Sole  Judge  of  Means.  §§572,  573 

When  Means  of  Redress  May  be  Resorted  to. 


Preliminary. 


§572.  Is  there  any  principle  regulating  the  circumstances  tmder 
which  a  state  may  abandon  preliminary  conversations,  and.  if  arbi- 
tration cannot  be  had,  resort  to  force?  The  answer  is  that  there  is 
no  such  principle  other  than  those  to  be  foimd  in  ethics,  which  latter, 
as  we  have  pointed  out,  must  be  eliminated  from  our  discussion. 
It  is  impossible  to  lay  down  any  rules  as  to  when  a  state  is  justified 
in  resorting  to  force."  While  ethics  have  a  profound  influence  on 
the  conduct  of  states  as  they  do  on  the  conduct  of  individuals,  they 
lie  entirely  outside  the  practical  domain  of  the  law. 

Each  State  the  Sole  Judge  of  the  Means  of  Rfdress. 

§573.  We  have  then  these  means  of  redress:  preliminary  con- 
versations, arbitration  and  force.  There  is  a  unanimity  of  opinion 
that  ever>'  independent  state  may  judge  for  itself  when  and  how  to 
negotiate,  protest,  or  ask  mediation,  and  may  join  in  or  refuse  arbi- 
tration in  its  sole  and  uncontrolled  discretion.  This  results  from 
the  admitted  fact  that  there  is  no  political  power  sui^erior  to  the 
independent  states  of  the  world  which  can  afford  redress  or  exercise 
any  coercion  in  state  matters.  When,  however,  the  case  of  resort 
to  force,  whether  resulting  in  war  or  not,  arises,  we  find  a  strong 
opinion  prevailing  among  many  \\Titers,  perhaps  the  majority,  that 
the^case  is  different,  and  that  there  is  some  principle  by  which  to 
determine  when  a  state  is  justified'  in  resorting  to  force.  This 
attitude  no  doubt  proceeds  from  the  universal  horror  of  war  which 
prevails  among  all  thinking  and  humane  men,  and  from  a  strong 
desire  to  see  the  principles  of  international  law  overthrow  the  reign 
of  brute  force  in  the  international  world.  Such  an  attitude  leads  a 
writer  whose  mind  is  somewhat  remote  from  the  actual  facts  of  the 
world,  to  state  rather  emphatically  what  he  thinks  ought  to  be  done, 
as  the  law.  We  cannot,  however,  let  our  hearts  run  awav  with  our 
heads  or  permit  an  earnest  wish  to  blind  us  to  inaccurate  thought. 
The  student  of  international  law  is  not  endeavoring  to  improve  the 
world  or  to  describe  that  which  is  according  to  ethics  or  which  ought 
to  be,  but  he  is  discussing  the  facts  as  they  really  are. 

*  Westlake,  Int.  L.,  2  ed.  (1913)  Vol.  matter  in  the  discretion  of  a  sta^e.  See 
2,  18,  discusses  "Moral  justification  of  Vattel,  (1758)  Chitty's  Trans.  Book  IL 
force  without  war;"   concludes  it  as  a      c.  XVIII. 
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If  it  results,  a>  it  docs,  from  the  absence  of  any  power  external  to 
the  independent  state:^.  that  there  is  no  compulsion  as  to  an  act  of 
negotiation  or  arbitration,  then  it  must  follow  that  there  is  no  prin- 
ciple regulating  the  resort  to  force.  To  say  that  there  is  a  compulsion 
in  one  case  and  not  in  the  other  is  a  plain  sophistry.  It  is  said,  for 
instance,  that  there  is  a  compulsion  to  attempt  an  amicable  settle- 
ment before  resorting  to  force  or  war,  and  the  question  is  discussed 
whether  war  is  lawful  or  not,  according  to  i'ntemational  law. 

It  may  be  laid  down  without  fear  of  contradiction  that  every  inde- 
pendent state  will  judge  for  itself  what  means  of  redress  are  appropri- 
ate to  the  action  in  hand,  and  further,  that  everj'  state  having  suffir 
cient  strength  will  not  hesitate  to  resort  to  force  if  it  deems  the  occa- 
sion requires  such  action. 

It  is  true  that  a  state  is  restrained  by  the  habitual  conduct  of 
states,  and  by  the  force  of  international  public  opinion,  but  we  have 
now  reached  the  point  when  the  state  deems  that  proper  protection 
of  its  interests  requires  a  disregard  of  these  factors  or  it  may  contend 
that  another  state  has  not  been  duly  governed  by  such  external 
compulsion,  and  consequently  is  subject  to  the  application  of  force. 

Many  writers  have  attempted  to  lay  down  rules  as  to  when  a 
state  is  justified  in  resorting  to  force. •  They  only  succeed  in  stating 
their  individual  opinion  as  to  the  ethics  of  a  particular  situation, 
which,  however,  is  so  earnestly  believed  in  that  the  writer  deludes 
himself  with  the  conception  that  he  is  laying  down  a  proposition  of 
international  law,  and  frequently  succeeds  in  misleading  readers  who 
ought  to  know  better. 

Summary. 

§574.  The  external  factors  determining  independent  state  con- 
duct have  already  been  pointed  out,  and  a  state  will  secure  redress, 
if  at  all,  by  setting  in  motion  those  factors.  In  short,  the  state  will 
have  recourse  to  self-help.    Such  means  of  redress  are  insufficient, 

•Hall,  Int.  Law,  6  ed.  (1909)  60  et  (1875)    54;     Vattel,    (1758)    Chitty's 

seq.;    1  Halleck,  Int.  L.,  4  ed.  (1908)  Trans.  Book  11.  §326;   1  Westlake,  Int. 

496  et  seq.;    Hershey,  Int.  L.,  (1912)  I  .,  2  ed.  (1910)  173,  174;   2  Westlake, 

321-349;  Manning,  Int.  L.,  2  ed.  Amos.  Tnt.  L.,  2  ed.  (1913)  4,  18;   Wheaton, 

(1875)  133-139;    Martens,  G.,  Law  of  Elements,  Dana's  ed.  (1866)  368;  Wil- 

Nations,  (1788)  Cobbett's  Trans.  VI.  son  &   Tucker,   Int.   L.,    (1901)    217; 

V.   3;    2  Oppenheim,   Int.   L.,   2  ed.  Woolsey,   Int.   L.,   6  ed.    (1897)    177; 

(191?)  5,  122;   3  Phillimore,  Int.  L.,  3  Wilson,  Int.  L.,  (1910)  229. 
ed.  (1879-1888)  2;    Twiss,  War,  2  ed. 
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will  often  fail  of  the.  desired  result i  and  may  be  abused  just  as  civil 
process  in  the  municipal  law.' 

State  acts  causing  damage  have  already  been  sufficiently  referred 
to*  and  the  ways  in  which  these  interests  may  be  damaged  indicated.' 

A  distinction  has  been  drawn  between  legal  and  political  differences, 
and  an  attempt  has  been  made  to  lay  down  rules  as  to  what  differences 
are  properly  to  be  made  the  occasion  of  employing  the  means  of 
redress  in  international  life.  The  difference  between  a  legal  and 
political  difference  is  involved  in  obscurity  because  of  the  ambiguity 
in  the  use  of  the  word  **  legal,"  which  can  only  be  resolved  by  under- 
standing the  sense  in  which  the  writer  tises  the  term  **law.**  It  is 
probable,  however,  that  in  this  connection,  the  word  **law'*  is  used  as 
including  the  external  factor  of  the  political  power  of  the  state. 
When  a  question  comes  before  a  mimicipal  court  of  whether  there  is 
a  legal  or  political  difference,  the  court  will  ascertain  whether  the 
conduct  in  question  is  determinable  by  the  political  power  of  the 
state.  If  the  conduct  is  only  subject  to  external  factors  of  inter- 
national life,  then  there  is  a  political  difference,  political  as  to  that 
court,  which  is  beyond  its  jurisdiction.  We  may  simplify  the  matter 
4^y  saying  that  the  only  question  which  may  be  involved  in  the 
dispute  between  independent  states  is  of  the  conduct  of  those  inde- 
pendent states  which  is  conduct  determinable  only  by  the  factors 
operating  in  the  international  world.  The  supposed  distinction 
does  not  exist  in  international  life,  as  all  differences  between  inde- 
pendent states  are  beyond  the  jurisdiction  of  any  political  power.* 

Issues  of  fact  will  frequently  arise  in  controversies  between  states 
and  often  cause  a  great  deal  of  difficulty.  The  case  in  question  may 
have  arisen  in  a  remote  part  of  the  world,  on  a  warship,  or  in  some 
place  where  there  were  few  witnesses,  and  there  is  difficulty  in  ascer- 
taining what  the  facts  really  were.  Each  state  will,  when  such  an 
occasion  arises,  as  a  matter  of  practice,  take  steps,  according  to  its 
municipal  law,  to  ascertain  the  facts,  and  the  resulting  reports  are 
naturally  biased,  subject  to  suspicion  by  the  other  state,  and  are 
rarely  accepted  as  conclusive.  This  difficulty  is  further  complicated 
by  the  jealousy  which  independent  states  have  of  their  own  honor 
and  truthfulness,  which  makes  them  resent  any  insinuation  of  the 
falsity  in  fact  of  any  statement  in  a  state  docimient*.  Ignorance  of 
law  seems  no  more  admissible  as  an  excuse  in  international  than  in 


1  See  §54Q«  ante.  >  See  §541,  ante.  *  See  §541n*,  ante. 

« See  {542,  ante.  •  See  §543,  ante. 
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municipal  life.   .  No  case  has  been  noticed  by  the  author  where  such 
a  plea  has  been  offered.* 

Arbitration,  although  sometimes  referred  to  as  a  means  of  self-help; 
is  more  properly  an  agreement  between  the  parties  dispensing  with 
self-help,  and  submitting  the  matter  in  dispute  to  independent 
judgment.' 

A  state  will  obtain  redress,  if  at  all,  by  bringing  pressure  to  bear 
on  another  state,  which  will  be  by  preliminary  conversations  or. 
application  of  force,  either  of  which  may  or  may  not  result  in  war.' 
Preliminary  conversations  consist  of  protests,  direct  or  through  the 
medium  of  a  third  state,  and  negotiation.  By  these  a  state  will  appeal 
to  international  public  opinion,  custom  and  precedent  in  the  endeavor 
to  determine  the  desired  conduct  of  the  other  state.  A  great  ntmiber 
of  international  disputes,  perhaps  the  majority,  are  settled  in  this 
manner,  a  fact  which  is  frequently  overlooked  by  pessimists  in  inter- 
national relations.  •  Such  preliminary  conversations,  however,  seem 
to  be  entirely  without  legal  value. 

Acts  of  force  have  been  variously  classified,  which  classifications 
are  lacking  in  logical  precision  and  do  not  square  with  the  facts. 
The  general  distinction  between  force  not  resulting  in  war  and  force 
resulting  in  war  is  not  a  distinction  between  the  .acts  of  force  which 
are  the  same. in  each. case,  but  a  distinction  between  the  results,  of 
the  acts,  and  therefore  to  be  discarded  in  considering  the  acts  them- 
selves. Acts  of  force  which  may  be  applied  to  a  state  or  its  members 
may  be  exercised,  (A)  within  the  jurisdiction,  (B)  without  the  juris- 
diction, which  will  be  (a)  on  the  high  seas,  (b)  in  jurisdiction  of  either 
the  state  to  which  force  is  applied  or  a  third  state,  (c)  in  jurisdiction 
of  no  state.  This  is  not  the  conventional  classification.  The  writers 
generally  distinguish — ^reprisals,  retorsion,  retaliation,  embargo, 
pacific  blockade,  etc.  The  exercise  of  force,  has  been  gradually 
restrained  by  international  public  opinion,  conmierce  and  civilization.. 

Reprisals^  retorsion  and*  retaliation;  each  xiistinguish  .  certain 
outward  characteristics  of  acts  of  force;,  whereas  embargo,  blockade,; 
etc.,  describe  specific  acts  of  force.  This  distinction  is  generally 
overlooked  by  the  writers.^®  The  word  "reprisal"  is  ambiguous  and. 
diffetently  defined."'  In  medieval  times  the  member-  of  a  state 
would  obtain  redress  against  the  member  of  another  state  by  violence; 
which  was  generally  exercised  by  the  seizure  of  property  by:  way  of 


*  See  §544,  ante.  *  See  §546,  ante.  i<*  See  §549,  ante. 

7 See  §545, ante.    ..     .    •See §547, ante.  ," See  §551,  ante. 
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compensation  for  damages  sustained.^^  The  act  was  referred  to  as  a 
reprisal,  which  act  might,  however,  take  a  number  of  different 
forms.  When  the  increase  in  commerce  and  value  of  private  property 
denlahded  greater  security  for  life  and  property  these  individual 
acts  were  restrained  by  (A)  treaties,  (B)  municipal  regulations  of  the 
various  states,  until  finally  completely  repressed."  The  state  act  of 
force  against  another  state  or  its  members  was  also  designated  as  a 
reprisal.  The  individual  acts  were  called  specific  reprisals,  and  the 
state  act  general  reprisals,  which  latter  term  is  sometimes  used  to 
describe  war  by  one  state  against  another."  When  the  reprisal  was 
to  be  exercised  at  sea,  the  commission  from  the  state  authorizing 
the  act  was  called  ** letter  of  marque.*'  Letters  of  marque  survived 
this  use  of  special  reprisals  and  were  employed  by  belligerent  states 
to  commission  privateers  in  time  of  war  until  recent  times.'* 

The  word  **retorsion**  is  involved  in  even  greater  ambiguity  than 
the  word  reprisals.  It  seems  to  be  generally  confuied  to  acts  of  force 
exercised  within  the  jurisdiction.'  Retaliation  used  by  some  writers 
is  of  still  greater  ambi;T[uity.'  Tlicse  words,  re[)risals,  retorsion  and 
retaliation  may  b3  discarded.  The  word  "reprisal' *  has  an  historical 
meaning  wliiclx  must  be  understood,  but  is  now  as  obsolete  as  the 
circumstances  under  which  it  first  came  into  use.  Retorsion  and 
retaliation  hav^  no  historical  value,  and  their  use  only  serves  to 
emphasise  the  tmfortunate  obscurity  which  pervades  the  entire 
subject  of  international  law.  Indeed,  a  reader  of  any  of  the  existing 
treatises  on  the  subject  is  like  a  traveler  just  at  twilight  seeing  objects 
which,  clear  enough  in  the  sunshine,  appear  imcertain  and  difficult 
to  distinguish. 

Embargo  is  the  detaining  of  a  ship  in  port,  and  therefore  applicable 
only  to  the  act  of  the  state  within  whose  jurisdiction  the  port  is 
situate,  and  therefore  distinguishable  from  a  blockade  which  is  an 
act  of  force  applied  tp  a  port  from  the  outside,  preventing  ingress  and 
egress  of  ships  from  the  sea.^  An  embargo  may  be  applied  as  an 
act  of  reprisal,  retaliation  or  retorsion.  It  may  be  applied  only 
to  the  ships  of  the  coimtry  imposing  it,  which  is  sometimes  distin- 
guished as  a  civil  embargo;  or  hostile,  that  is.  imposed  on  ships  of 
another  state.*  The  embargo  may  be  followed  by  a  seizure  of  ships, 
for  embargo  does  not  necessarily  imply  seizure,  and  it  may  be  used 
in  time  of  peace  or  as  an  act  of  war  or  preliminary  thereto.  During 
war,  an  embargo  will  sometimes  be  laid  on  neutral  ships  in  the 


■  1 .  1 1 


"  See  §552,  ante.      "  See  §553,  ante.       *  See  §558,  ante.       » See  §563,  ante. 
u  See  §552,  ante.      ^*  See  §554,  ante.      *  Sie  §561 ,  ante.      *  See  §564,  ante. 
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intetest  of  military  necessity  to  prevent  spread  of  news  and  inter- 
ference with  naval  operations. 

Seizure  is  the  taking  of  property  and  not  necessary  to  be  separately 
distinguished,  but  is  fully  discussed  under  the  headings  of  property 
on  land  and  sea  in  war.^ 

Blockade  is  an  application  of  {oT(:e  to  a  seaport  or  part  of  the  coast 
of  a  state,  preventing  ingress  or  egress  by  sea  to  and  from  the  same. 
It  is  a  measure  frequently  taken  in  war  as  a  part  of  naval  operations.* 
During  the  nineteenth  centiuy,  a  number  of  instances  occurred  in 
time  of  peace  where  a  powerful  state  or  states  blockaded  the  ports 
or  coast  of  a  weaker  state  as  a  means  of  determining  the  conduct  of 
the  state  against  which  the  blockade  was  instituted.  This  has  been 
distinguished  as  pacific  blockade,  although  objection  has  been  raised 
to  such  use  of  the  term,  which  objection  goes  to  the  heart  of  the 
diflBculty  which  is  raised  by  a  blockade  in  time  of  peace.  In  war,  the 
blockade  affects  neutral  ships  which  may  be  seized  if  caught  breaking 
or  attempting  to  break  the  blockade.  The  great  question  is,  are 
neutral  ships  so  affected  by  blockade  in  time  of  peace  ? 

The  effect  of  a  blockade  in  time  of  war  as  to  neutrals  was  more  or  less 
settled  prior  to  1800  as  a  matter  of  historical  precedent  and  custom. 
Arguing  from  that  point  of  view,  the  blockade  in  time  of  peace 
would  not  have  a  similar  effect,  and  neutrals  would  argue  that  the 
infringement  on  their  privilege  of  trade  with  a  country  blockaded 
was  allowable  only  if  war  existed,  and  being  a  technical  incident 
of  war,  could  not  be  allowed  to  operate  in  time  of  peace.  When  the 
case  is  reduced  to  its  simplest  elements,  it  comes  to  this:  if  the  force 
is  reciprocated  by  the  blockading  state,  there  is  war,  and  neutrals 
may  be  affected.  If  the  force  is  submitted  to  without  striking  back, 
the  neutrals  are  not  affected.  We  must  observe  that  the  pressure 
and  effectiveness  of  a  blockade  are  greatly  increased  if  neutral  ships 
are  excluded.  If  then  the  blockaded  state  uses  force  in  return,  the 
blockading  state  must  bring  greater  pressure  to  bear  than  if  it  submits. 
The  maintenance  of  the  exemption  of  neutrals  weakens  the  force  of 
the  act  of  pressure  against  the  blockaded  state.  It  may  be  argued 
that  pacific  blockade  is  the  act  of  a  bully  and  liable  to  be  greatly 
abused.  The  international  lawyer,  however,  cannot  consider  the 
ethics  or  liability  to  abuse. 

It  is  probable  that  the  argument  from  historical  precedent  has 
been  put  forth  on  behalf  of  neutrals  imder  a  mistaken  idea  of  the 

*  See  §566,  ante.  *  See  §567,  ante. 
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interest  they  have,  which  is  only  to  have  the  dispute  settled  as  soon 
as  possible  and  normal  trade  resumed.  The  greater  the  force  which 
can  be  applied,  the  sooner  will  the  conduct  of  the  blockading  state 
be  determined.  Neutrals,  therefore,  will  consider  their  interests  best 
by  acquiescence  in  the  blockade.  The  practice  is  tmsettled,  the 
opinions  of  the  writers  differ,  and  no  statement  can  be  made  as  to 
any  principle  of  law.^ 

Bombardment  is  another  case  of  an  act  of  force  sometimes  applied, 
which  is  where  ships  throw  shells  into  a  port  or  land  territory  from 
their  position  at  sea.® 

Intervention  has  been  distinguished  as  an  act  of  self-help,  but  it  is 
apparent  from  the  discussion  that  the  term  is  a  general  one  used  to 
designate  any  act  of  interference  by  one  state  with  another,  and 
therefore  useless  in  the  present  discussion  of  the  specific  acts  which 
a  state  may  pursue.  • 

War  is  the  state  of  affairs  which  results  when  two  states  apply 
force  against  each  other  at  the  same  time,  and  is  separately  discussed 
in  the  next  chapter. 

Although  the  writers  frequently  endeavor  to  lay  down  rules  upon 
the  subject,  it  seems  clear  on  reflection  that  each  state  is  the  sole 
judge  of  the  means  of  redress,  and  when  they  may  be  employed,  and 
that  there  is  no  compulsion  from  any  source  to  attempt  an  amicable 
settlement  or  use  any  preliminary  conversations  before  proceeding 
to  an  act  of  force.***  Each  state  is  the  sole  judge  of  the  necessity 
of  applying  force,  and  although  the  writers  sometimes  assert  that  there 
is  a  compulsion  to  attempt  an  amicable  settlement,  it  is  difficult  to 
see  the  source  from  which  the  compulsion  proceeds  and  the  assertion 
may  be  dismissed  as  without  weight.*' 

'  See  §568,  ante.  ■  See  §569,  ante.  •  See  §570,  ante. 

»o  See  §571,  ante.  "  See  §573,  ante. 
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Preliminary. 

§600.  We  now  come  to  the  discussion  of  wai;  which  is  the  result 
cf  two  or  more  states  applying  force  to  each  other  simultaneously.* 
The  discussion  in  this  chapter  will  be  confined  to  the  general  prin- 
ciples relating  to  war,  relegating  to  subsequent  chapters  the  position 
of  neutrals,  the  means  of  canying  on  the  war,  and  the  status  of 
per  ons  and  property  in  war.* 


Definition  op  War. 

§601.  War  is  a  contention  by  force  between  independent  states. 
A  niunber  of  definitions  have  been  collected  in  the  note,  many  of 
which,  in  the  eagerness  of  the  framers  to  incorporate  ethical  ideas, 
go  too  far  and  attempt  to  describe  the  cause,  purpose  or  object  of 
the  war.^  We  are  concerned  only  with  the  fact  that  there  is  a  war. 
War,  therefore,  is  not  a  means  of  redress  or  self-help,  as  sometimes 
supposed,  but  a  condition  or  relation  arising  from  the  application 


•  Some  writers  class  war  as  abnormal, 
and  peace  as  normal;  1  Lorimer,  Inst. 
(1883-4)  5.  6;  Wilson  &  Tucker,  Int. 
L..  (1901)  229.  It  is  difficult  to  under- 
stand the  distinction.  War  is  fighting, 
and  there  is  nothing  abnormal  about  a 
fighting  man,  so  why  should  men  fight- 
ing in  a  body  be  abnormal?  This  dis- 
tinction illustrates  the  undue  emphasis 
of  ethics  which  pervades  the  discussion 
of  international  law.  See  {105,  ante, 
on  ethics  in  international  law. 

«  See  Chapter  12— Neutrality.  13— 
Conduct  of  hostilities.     14 — Property 


in  War.  15 — Public  Property  in  War. 
16 — Private  Property  on  Land  in  War. 
17 — Private  Property  at  Sea  in  War. 
18 — Private  Individuals  in  War.  19 — 
Character  of  Persons  and  Property. 

*  "War  is  a  contention  by  way  of 
force  or  deceit,  of  independent  parties 
in  the  prosecution  of  their  right;** 
Bynkershoek,  translation;  Twiss,  War, 
2  ed.  (1875)  44;  2  Westlake,  Int.  L.,  2 
ed.  ( 1 9 1 3)  3.  *'  War  is  a  properly  con- 
ducted contest  of  armed  public  forces;** 
Gentilis,  adapted  and  translated  by 
Wilson  &  Tucker,  Int.  L.,  (1901)  229; 
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see  Walker,  Man.  Int.  L.,  (1895)  102. 
"War:  A  contest  as  between  nations  or 
states  carried  on  by  force  and  with 
arms;  also,  the  condition  of  things 
created  by  such  contest;"  Punk  & 
Wagnalls  Standard  Dictionary.  '  *  War, 
in  a  material  sense,  is  a  struggle  or 
contention  between  States  and  belliger- 
ent or  insurgent  communities  through 
organized  armed  forces.  In  a  legal 
sense  war  is  the  status  or  condition 
under  which  such  a  contest  is  carried 
on,  and  consists  of  the  rules  by  which 
it   is  regulated;"    Hershey,    Int.   L., 

(1912)  349.  "War  has  been  defined  as 
a  contest  between  States  or  parts  of 
States,  carried  on  by  force;"  1  Halleck, 
Int.  L.,  4  ed.  (1908)  553.  "War  may 
be  defined  as  a  contest  carried  on  by 
public  force  between  states,  or  between 
states  and  commtmities  having  with 
regard  to  the  contest  the  rights  of 
states,  the  parties  to  it  having  the 
intention  of  ending  peaceful  relations, 
and  substituting  for  them  those  of 
hostility  with  all  the  legal  incidents 
thereof;"    Lawrence,  Int.  Law,  5  ed. 

(1913)  331.  "War  is  described  thus: 
It  is  a  contention  arising  by  reason  of 
something  discordant  offered  to  human 
desire,  tending  to  exclude  the  discord- 
ancy;" Legnano,  War,  (1360)  Carnegie 
Ed. ,  2 1 6.  *  *  War  is  that  state,  in  which 
men  constantly  exercise  acts  of  inde- 
terminate violence  against  each  other;" 
Martens,  G.,  Law  of  Nations,  (1788) 
Cobbetfs  Trans.  VI.  II.  I.  "  War  may, 
therefore,  be  defined  to  be  the  condition 
of  States  between  which  there  is  an 
interruption  of  all  pacific  relations,  and 
a  general  contention  by  force,  author- 
ized by  the  sovereign  of  the  several 
states;"  Mannftig,  Int.  L.,  2  ed.  Amos. 
(1875)  133.  "War  is  the  contention 
between  two  or  more  States  through 
their  armed  forces  for  the  purpose  of 
overpowering  each  other  and  imposing 
such  conditions  of  peace  as  the  victor 
pleases.  War  is  a  fact  recognized,  and 
with  regard  to  many  points  regulated 
but  not  established  by  International 


Law;"  2  Oppenheim,  Int.  L.,  2  ed. 
(1912)  60.  "War  is  the  exercise  of  the 
international  right  of  action,  to  which, 
from  the  nature  of  the  thing  and  the 
absence  of  any  common  superior  tribu- 
nal, nations  are  compelled  to  have 
recourse  in  order  to  assert  and  vindi- 
cate their  rights;"  3  Phillimore,  Int. 
L.,  3  ed.  (1879-1888)  77.  "War  then 
may  be  regarded  as  an  alternative 
state  of  international  relations  which 
supersedes  the  relations  of  Peace, 
whenever  Nations  prosecute  their 
Right  by  force;"  Twiss,  War,  2  ed. 
(1875)  49.  See  discussion  of  various 
definitions.  Twiss,  War,  2  ed.  (1875) 
43-50.  "War  is  that  state  in  which  we 
prosecute  our  right  by  force.  We  also 
understand,  by  this  term,  the  act  itself, 
or  the  manner  of.  prosecuting  our  right 
by  force;  but  it  is  more  conformable  to 
general  usage,  and  more  proper  in  a 
treatise  on  the  law  of  war,  to  under- 
stand this  term  in  the  sense  we  have 
annexed  to  it;"  Vattel,  (1758)  Chitty's 
Trans.  Book  III.  §1.  "War  may  be 
defined  to  be  an  interruption  of  a  state 
of  peace  for  the  purpose  of  attempting 
to  procure  good  or  prevent  evil  by 
force;  Woolsey,  Int.  L.,  6  ed.  (1897) 
176.  "A  contest  by  force  between  inde- 
pendent sovereign  States  is  called  a 
public  war;"  Wheaton,  Elements, 
Dana's  ed.  (1866)  373.  "War  is  the 
state  or  condition  of  governments  con- 
tending by  force;"  2  Westlake,  Int.  L., 
2  ed.  (1913)  1.  "War  is,  where  a 
sovereign  state  prosecutes  its  claim  by 
force  of  arms;"  2  Wildman,  Int.  L., 
(1850)  1.  "Broadly  defined,  war  is  a 
properly  conducted  contest  of  armed 
public  forces  or  the  legal  condition 
under  which  such  contest  would  be 
authorized;"  Wilson,  Int.  L.,  (1910) 
241.  See  other  definitions  collected  in 
Ibid.  24 In*.  "War  is  a  lawful  conten- 
tion, that  is,  a  contention  moved  by 
legitimate  authority,  and  for  a  lawful 
cause;"  Zouche,  L.  of  Nations  (1650), 
Carnegie  ed.,  Part  L  VI.  I. 
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of  force  by  way  of  self-help  by  one  state  to  another,  and  this  distinc- 
tion is  of  importance,  because,  as  we  have  seen,  the  application  of 
force  may  not  result  in  war.* 

A  difference  of  opinion  has  developed  as  to  whether  war  is  a  con- 
dition or  a  relation.*  The  controversy  is  unimportant.  War  is  a 
condition,  in  so  far  as  it  is  a  state  or  a  mode,  in  which  the  states 
which  are  contending  exist  for  the  time  being,  and  a  relation  in  so 
far  as  it  is  the  bearing  of  the  states  upon  one  another.  War,  there- 
fore, is  both  and  no  useful  purpose  is  served  by  regarding  the  con- 
troversy from  one  point  of  view  or  the  other  because  no  question 
whatever  turns  upon  the  distinction. 

Unlitbral  Acts  op  Force  Distinguishbd  from  War. 

§602.  Unilateral  acts  of  force  commonly  referred  to  as  acts  of 
force  not  resulting  in  war  do  not  constitute  a  war  unless  the  state 
against  which  they,  are  applied  re^ts  by  acts  of  force.  In  short,  war 
is  simply  bilateral  force.  This  distinction  has  given  some  trouble.* 
The  question  of  intention  is  immaterial,'  as  no  intention  by  one  party 
to  begin  a  war  would  have  any  effect  unless  the  other  side  resists 
and  they  join  in  forcible  contention  and  there  is  in  fact  a  war.' 

Distinction  Bbtwbbn  Municipal  Violbnce  and  International 

ViOLBNCB. 

§603.  The  distinction,  between  violence  in  municipal  life  and 
violence  in  the  international  world  is  that  the  former  is  subject  to 
political  restraint  and  the  latter  is*  not.    When  therefore,  a  mtmidpal 


*  See  §548,  ante. 

»Hershey,  Int.  L.,  (1912)  349n'; 
Lawrence,  Int.  Law,  5  ed.  (1913)  331 
et  seq. 

•Oppenheim,  Int.  L.,  2  ed.  (1912) 
Vol.  2,  61,  says  that  war  is  a  contention, 
therefore  a  unilateral  act  of  force,  with- 
out declaration  of  war  is  not  war  unless 
resisted  by  force  by  the  other  side,  and 
instances  reprisals  and  pacific  blockade. 
This  is  correct,  but  it  is  objectionable  to 
insert  a  clause  as  to  declaration  of  war 
because  many  wars  begin  without  a 
declaration.  He  instances  the  act  of 
Louis  XIV.  of  Prance  in  1680-81,  when 


he  seized  the  free  town  of  Strassburg 
and  other  parts  of  the  German  Empire 
without  the  latter  offering  any  armed 
resistance. 

'  Although  so  supposed  by  Lawrence, 
Int.  Law,  5  ed.  (1913)  331.  See  Mar- 
tens,  G.,  Law  of  Nations,  (1788)  Cob- 
bett's  Trans.  VL  II.  7.  ^ 

*  As  to  distinction  between  unilateral 
act  and  war,  see  Vattel,  (1758)  (^tty*s 
Trans.  Book  II.  §354;  2  Westlake,  Int. 
L.,  2  ed.  (1913)  2;  2  Wildman,  Int. 
L.,  (1850)  2. 

•  Vattel,  (1758)  CSiitty's  Trans.  Book 

in.  §4. 
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court  decides  that  a  certain  act  is  jure  belli  and  not  within  its  juris- 
diction, it  simply  recognizes  that  it  is  confronted  with  a  case  of  violence 
which  is  beyond  the  political  power  of  the  state  of  which  it  is  a  part. 
The  question  whether  that  violence  is  beyond  the  power  of  the  state 
is  for  the  executive  department  to  decide,  and  such  decision  is  binding 
upon  the  court.*®  When,  therefore,  there  is  a  recognition  of  belliger- 
ency," the  state  recognizing  it  admits  that  the  violence  of  the  insur- 
gency is  outside  the  mtmicipal  power  of  the  parent  state  from  which 
it  is  revolting  and  beyond  the  municipal  power  of  any  state  recog- 
nizing the  belligerency. 

International  violence  or  war,  therefore,  is  violence  permitted  or 
suffered  by  independent  states  for  the  reason  that  there  is  no  way 
to  stop  it,  as  there  is  no  political  power  superior  to  them.  As  it  is 
commonly  said,  war  is  lawful  according  to  international  law.**  The 
more  accurate  statement  is  that  it  is  not  unlawful  because  the  power 
to  make  war  is  not  restrained  except  to  a  small  degree  by  the  inter- 
national factors  of  conduct. 

Power  to  Mare  War  and  Factors  Restraining. 

§604.  It  is  perfectly  obvious  that  since  there  is  no  political  power 
superior  to  the  independent  states  of  the  world,  every  such  inde- 
pendent state  has  full  and  unrestrained  power  to  engage  in  a  contest 
by  force  with  any  other  state  whenever  it  sees  fit.  •  It  is  a  matter 
entirely  within  its  own  discretion  as  to  how  far  it  will  proceed  in  such 
a  case.  The  writers  sometimes  say  that  independent  states  have  a 
right  to  engage  in  war."  In  this  case  the  word  is  obviously  used  in 
the  sense  of  power."  The  power  to  make  war  is  restrained  by  the 
international  factors  of  conduct  and  at  the  same  time  the  self-interest 
of  a  state  will  sometimes  powerfully  impel  engaging  in  a  war.  In 
modem  times  popular  feeling  is  an  important  factor,  sometimes 
forcing  the  government  of  a  state  into  a  war  to  be  condemned  on 
ethical  and  practical  grounds. 


*•  See  J76,  ante,  on  municipal  effect 
of  state  act. 

"  See  J84,  ante,  on  recognition  of 
belligerency. 

"Grotius,  Belli,  ac.  Pacis  (1625), 
Wheweirs  Trans.  I.  II.;  Hall,  Int.  Law, 
6  ed.  (1909)  60;  2  Oppenheim,  Int.  L., 
2  ed.  (1912)  59,  60;  Twiss,  War,  2  ed. 
(1875)    51    et    seq.;     Zouche.    L.    of 


Nations  (1650),  C^amegie  ed.,  Part  II. 
VI.  1. 

»»  1  Halleck,  Int.  L.,  4  ed.  (1908)  574; 
Manning,  Int.  L.,  2  ed.  Amos.  (1875) 
13.1;  2  0ppenheim,  Int.  L.,  2ed.  (1912) 
91,  distinguish  between  legal  qualifica- 
tion and  power. 

"See  §115,  ante,  on  rights  in  inter- 
national life. 
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Cause,  Purpose.  Motives,  Functions  and  Objects  of  War. 

§605.  The  cause,  end  or  ptirpose"  of  war,  as  well  as  the  motives 
of  the  people  of  a  state  or  of  the  rulers  in  making  war,  are  totally 
immaterial  although  many  writers  discuss  them  at  length  as  if  some 
principle  of  international  law  were  involved.  We  are  concerned 
only  with  external  conduct,  and  no  question  as  to  these  factors  can 
arise  until  there  is  a  judicial  power  to  pass  judgment  on  international 
conduct.  The  causes  of  war  are  inntmierable  and  immaterial  to  the 
student  of  international  law.  It  is  the  duty  of  the  historian  to 
examine  the  surrounding  circumstances  of  a  war  and  determine 
what  was  its  cause.  This  can  hardly  be  done  with  accuracy  until 
many  years  after  the  war  has  terminated.  Many  writers  introduce 
lengthy  descriptions  of  the  cause  of  war,  and  endeavor  to  classify 
the  various  causes  as  if  they  were  of  importance.^  The  question  of 
the  cause  lies  entirely  in  the  domain  of  ethics,  which,  as  already 
pointed  out,  is  entirely  outside  the  scope  of  our  discussion. 

The  purpose  of  war  or  the  end  in  view  of  the  belligerents  is  also 
entirely  outside  the  attention  of  the  international  lawyer,  although 
some  writers  discuss  it  at  length  and  distinguish,^  for  instance, 
between  the  immediate  and  ulterior  object  of  the  war  and  between 
the  end  and  the  purpose.  The  subject  is  only  one  for  the  historian, 
the  statesman  and  the  diplomatist. 

It  is  difficult  to  understand  how  the  question  of  the  function  of 
war  adverted  to  by  some  writers  can  be  of  any  importance  or  how 
such  a  conception  found  a  place  in  the  books.  The  word  "function" 
is  used  as  meaning  the  activity  of  an  organic  body,  and  there  is 
nothing  organic  about  war.  The  bodies  engaging  in  war  are  organic 
but  the  conflict  between  the  parties  is  a  condition  or  relation.  To 
speak,  therefore,  of  the  fvmction  of  war  seems  to  be  an  entire  misuse 
of  the  word  and  only  another  instance  of  how  the  writers  multiply 


'*Oppenheim,  Int.  L.,  2  ed.  (1912) 
V^ol.  2,  67,  says  that  the  purpose  of  war 
is  to  overpower  the  enemy,  not  to  be 
cxinfounded  with  the  ends  of  war. 

'  Ayala,  Law  of  War,  (1582)  Carnegie 
Ed.,  I.  II.;  Grotius,  Belli,  ac.  Pads 
(1625),  Wheweirs  Trans.  I.  II.;  Hall, 
Int.  Law,  6  ed.  (1909)  60  et  seq.;  1 
Halleck,  Int.  L.,  4  ed.  (1908)  539  et 
seq.;  Hershey,  Int.  L.,  (1912)  350; 
Martens,  G.,  Law  of  Nations,  (1788) 


Cobbett*s  Trans.  VI.  II.  3;  Manning, 
Int.  L.,  2  ed.  Amos.  (1875)  133  et  seq.; 
2  Oppenheim,  Int.  L.,  2  ed.  (1912)  73 
et  seq.;  Twiss,  L.  of  Nations,  Peace, 
2  ed.  (1884)  181,  182;  Twiss.  War,  2 
ed.  (1875)  55  et  seq.;  Vattel,  (1758) 
Chitty's  Trans.  Book  III.  III.  XL; 
Wilson,  Int.  L..  (1910)  244;  Woolsey, 
Int.  L.,  6  ed.  (1897)  176;  Zoucfae,  L.  of 
Nations  (1650),  Caraegie  ed..  Part  I. 
X.  and  II.  VI.  2. 
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words  with  no  solid  end  in  view.  The  argument  even  that  war  is 
useful  as  a  sort  of  national  blood-letting  and  a  cure  for  the  enervation 
and  degenerate  habits  of  peace,  is  not  only  entirely  outside  the 
discussion,  but  does  not  describe  a  function  of  war,  only  the  result 
on  the  organic  bodies  engaged  in  war  of  having  so  engaged.' 

The  primary  object  of  war  is  to  overcome  the  enemy,  the  secondary 
object  such  ends  as  were  in  view  when  entering  upon  the  war.  This 
distinction  is  immaterial,  as  a  state  may  have  been  forced  into  war 
and  have  no  object  except  self-defense.' 

Some  writers  distinguish  various  objects  of  sea  warfare.  These 
are  but  different  instances  of  violence  at  sea.  The  sole  and  only 
object  of  such  warfare  must  be,  as  it  is  on  land,  that  of  inflicting  the 
greatest  possible  damage  upon  the  enemy.  The  ulterior  object, 
that  of  overcoming  the  enemy,  is  so  apparent  that  it  is  unnecessary 
to  refer  to  it.* 

Parties  to  a  War. 


Preliminary  Independent  States  Only  Parties. 


§606.  Since  the  municipal  law  restrains  all  violence  by  individuals 
and  independent  states  are  not  subject  to  any  external  political 
restraint,  it  follows  that  the  only  violence  which  cannot  be  prevented 
in  the  world  today  is  that  between  independent  states.  The  con- 
ception of  war,  therefore,  in  international  law  is  confined  to  such 
cases,  or,  as  it  is  commonly  said,  the  only  parties  to  a  war  are  inde- 
pendent states.  This  statement  describes  the  state  of  affairs  as  it 
exists  at  the  present  time  but  raises  the  difficulty  of  what  is  an  inde- 
pendent state.'  We  must  first  dispose  of  certain  ideas  which  fre- 
quently appear  in  the  writings  on  international  law  but  are  now 
obsolete,  as  will  be  shown  by  a  short  historical  summary.     The 


'  The  circumstance  that  war  is  some- 
times of  great  benefit  pointed  out  by 
Halleck,  Int.  L.,  4  ed.  (1908)  Vol.  1. 
550  et  seq.  Aristotle  quoted  by  Twiss, 
L.  of  Nations,  Peace,  2  ed.  (1884)  385, 
maintains  that  hunting  wild  beasts  and 
such  members  of  the  human  race  as 
being  intended  by  nature  to  be  in  a 
subject  state  and  refused  to  submit 
themselves  was  a  branch  of  warfare 
and  the  natural  habit  of  mankind. 

'  B.  ^.^  Bel^um  and  Pranpe  in  War 


of  the  German  Aggression  (1914-191 S). 

^Oppenheim,  Int.  L.,  2  ed.  (1912) 
Vol.  2,  218,  distinguishes  six:  (1) 
Enemy  vessels,  public  or  private.  (2) 
Enemy  individuals — (a)  Combatants, 
(b)  Non-combatants.  (3)  Enemy 
goods  on  enemy  vessels.  (4)  The  enemy 
coast.  (5)  Neutral  vessels — (a)  At- 
tempting to  break  blockade,  (b)  Carry- 
ing contraband,  (c)  Rendering  un- 
neutral service  to  enemy. 

*  For  a  discussion^  see  (48^  ante, 
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question  is  of  importance  because  there  are  certain  rules  which  are 
generally  supposed  to  be  applicable  when  there  is  a  war  in  an  inter- 
national sense,  but  do  not  apply  to  cases  of  private  violence,  and  the 
description  of  that  international  war  requires  as  accurate  as  possible 
a  conception  of  the  parties  who  are  regarded  as  internationally  capable 
of  engaging  in  it.* 

Historical  Discussion  op  Parties  to  a  War. 

§<K)7.  The  history  of  the  ideas  as  to  parties  to  a  war  is  simply 
a  part  of  the  development  of  the  power  of  the  state,  and  the  abolition 
of  private  warfare.  Formerly  individuals  and  the  petty  princes  of 
Europe  engaged  in  war  at  will.  The  state  finally  curbed  individual 
violence,  and  violence,  without  being  called  to  account  by  superior 
political  power,  became  confined  to  a  few  great  communities  which 
were  able  to  keep  their  heads  above  the  waters  of  the  international 
sea.  The  view  of  the  early  writers  was  colored  by  these  facts  and 
they  indulged  in  much  discussion  as  to  parties  between  public  and 
private  individuals.'  Now,  however,  the  only  difficulty  is  in  deter- 
mining what  are  independent  states,  and  in  this  connection  there  are 
several  bodies  requiring  special  notice.  It  is  clear,  in  the  first  place, 
who  the  independent  states  of  the  world  are.*  The  difficulty  is  as 
to  whether  certain  bodies  are  independent  states  at  all.* 


Bodies 


Special  Notice. 


Belligerents. 


§608.    When  a  portion  of  the  inhabitants  of  a  state  or  a  dependent 
state  revolt  against  the  parent  state,  there  is  in  the  beginning  a  case 


*  Discussed  3  Phillimore,  Int.  L.,  3 
ed.  (1879-1888)  150  et  seq.,  under 
heading  of  "Who  may  make  war." 

'Grotius,    Belli,    ac.    Pads    (1625), 
Whewell's  Trans.  I.  III. 
■  See  §77,  et  seq. 

•  We  have  then  to  consider: 

Belligerents §608 

Guerilla  .bands §609 

Private  armed  bodies §610 

Privateers §61 1 

Pirates §612 

Private  corporations §613 

Dependent  States: 

Contest  between  a  dependent 


state  and  independent  state 

on  which  dependent §614 

Contest  between  dependent 
state  and  another  inde- 
pendent state §615 

Contest  between  two  or  more 

dependent  states §616 

Dependent  on  same  inde- 
pendent state 
Dependent  on  different  in- 
dependent states 

Neutralized  states §617 

Individuals §618 

Principal  and  accessory  parties  §619 
Allies §620 
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of  violence  within  the  municipal  life  of  the  state,  and  with  which 
no  outside  state  has  any  concern  and  entirely  subject  to  the  former's 
political  power."  When,  however,  the  potency  of  the  insur^gents 
becomes  so  great  that  the  parent  state  is  unable  to  immediately 
curb  them,  and  the  violence  engendered  spreads  and  affects  other 
independent  states  or  their  members,  the  case  asstmies  an  interna- 
tional aspect  and  the  contention  then  becomes  a  war  as  to  other 
independent  states  when  they  recognize  it  as  such."  Therefore, 
when  one  state  assists  the  government  of  another  state  to  put  down 
a  revolt  it  is  not  engaged  in  war,  but  when  it  comes  to  the  insurgents' 
aid  it  is  interfering  in  the  jurisdiction  of  that  state,  which  may  lead 
to  war." 

Guerilla  Bands. 

§609.  A  guerilla  is  one  of  an  irregular  band  of  partisan  soldiers 
and  guerilla  war  is  war  carried  on  by  such  bodies."  When  they  are 
atixiliary  to  a  regular  organized  force  of  a  recognized  international 
body,  the  question  is  as  to  their  status  as  combatants — which  is 
subsequently  discussed."*  When  the  regular  troops  have  been  dis- 
persed, the  guerilla  bands  may  keep  up  a  resistance  after  the  main 
body  has  been  defeated.  The  question  here  is  how  long  in  fact  is 
there  a  state  government  for  them  to  fight  for  and  how  long  in  fact 
will  the  enemy  be  justified  in  considering  that  there  is  such  a  body 
and  therefore  a  state  of  war  existing.  There  must  be  a  point  when 
the  victorious  state  can  take  the  position  that  the  opposing  inter- 
national body  has  been  annihilated.  This  is  a  question  of  fact  and 
no  principle  can  be  laid  down.'^ 

Private  Armed  Bodies. 

§610.  If  a  contest  between  armed  bodies  of  private  individuals 
takes  place  within  the  jurisdiction  of  a  state,  it  is  a  case  of  private 


^"See  §49,  ante,  on  belligerent  and 
insurgent  states. 

"  See  §84,  ante,  on  recognition  of 
belligerency  and  insurgency. 

»  See  I  Halleck.  Int.  L.,  4  ed.  (1908) 
553;  2  Opp>enheim,  Int.  L.,  2  ed.  (1912) 
6i;  2  Westlake,  Int.  L.,  2  ed.  (1913)  29. 

"  2  Ojppchheim,  Int.  L.,  2  ed.  (1912) 
70. 

"*See  §741,  post. 


"  Some  writers  discuss  right  of  re- 
sistance to  the  conqueror,  in  which  the 
word  right  is  used  in  the  s6nse  of  power; 
when  is  the  power  of  resistance  so 
weakened  that  the  resisting  body  sinks 
beneath  the  international  horizon  and 
its  violence  becomes  municipal  violence 
instead  of  international  violence.  See 
2  Halleck.  Int.  L.,  4  ed.  (1908)  485  et 
seq. 
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violence  and  governed  by  municipal  law.  If  it  takes  place  on  the 
high  seas  outside  the  jurisdiction  of  any  state  and  the  bodies  assert 
themselves  as  independent  of  any  state,  it  is  a  case  of  piracy.**  If 
the  armed  forces  do  not  assert  their  independence  of  a  state  they  are 
subject  to  the  municipal  law  of  a  state  in  the  same  manner  as  is 
applicable  to  any  case  of  a  ship  on  the  high  seas.  If  the  armed 
bodies  set  the  expedition  on  foot  or  start  from  the  jurisdiction  of  one 
state  towards  another,  it  is  a  case  of  an  act  of  a  private  individual 
which  the  state  in  question  must  restrain  by  its  municipal  law." 
Such  contests  were  common  in  western  Europe  before  the  establish- 
ment of  strong  central  governments." 

Privateers. 

§611,  A  privateer  acts  under  authority  of  some  state.  He  is 
therefore  not  a  party  to  the  war  but  a  means  of  carrying  on  the 
war  at  sea.  He  is  not  a  pirate  because  he  flies  the  flag  of  a  state.* 
This  subject  is  discussed  at  a  subsequent  point.* 

Pirates. 

§612.  Contention  with  pirates  is  not  recognized  as  war  by  the 
independent  states  of  the  world  because  pirates  constitute  an  organi- 
zation or  body  of  men  which,  according  to  the  view  of  these  inde- 
pendent states,  is  not  sufficiently  responsible  and  organized  to  be 
allowed  to  indulge  in  international  violence.' 

Private  Corporations. 

§613.  Private  corporations  are  subject  to  the  municipal  power 
of  a  state,  and  therefore  have  no  status  in  international  life;  conse- 


>*  See  §286,  ante. 

"  1896,  Dr.  Jameson's  Raid  into 
South  African  Republic  did  not  consti- 
tute a  war;  2  Oppenheim,  Int.  L.,  2  ed. 
(1912)  62.  See  §704,  post,  on  filibuster- 
ing expeditions. 

"  *'ln  1367,  several  knights  of  Suabia 
having  associated  to  perform  deeds  of 
chivalry,  were  tempted  to  use  their 
power  for  the  very  destruction  of  the 
good  order  they  had  sworn  to  support. 
A  rich  cotmt  of  Wirtenberg  residing  in 
security  at  his  castle  at  Wildbad,  it 


came  into  the  heads  of  these  knights 
that  they  could  secure  a  noble  sum  of 
money  for  the  ransom  of  him  and  his 
family;  and  for  this  purpose,  headed 
by  a  Count  Eberstein,  they  attacked 
him,  though  without  success;"  1  Ward, 
Hist..  (Dublin.  1795)  186. 

*  See  §286  et  seq.,  ante,  on  piracy. 
'  See  §748,  post,  on  privateers. 

*  For  further  discussion  of  this  sub* 
ject,  see  "Piracy,"  §286,  ante,  and  2 
Oppenheim,  Int.  L.,  2  ed.  (1912)  62. 
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quently  cannot  be  parties  to  international  violence,  that  is,  engage 
in  war,  by  virtue  of  their  status  as  corporations.  It  sometimes 
happens,  however,  that  corporations  have  been  created  by  states 
with  extensive  governmental  fimctions  to  govern  distant  lands, 
which  corporations  have  been  authorized  to  engage  in  war.  Such 
a  corporation,  therefore,  engaging  in  war  does  so  as  an  agent  of  and 
by  authority  of  the  state  which  creates  it,  and  the  war  which  it 
wages  is  the  war  of  its  creator  state  and  not  a  war  of  its  own.* 

Dependent  States. 


Contest  Between  a  Dependent  State  and  Independent  State 

ON  Which  it  is  Dependent. 


§614.  Where  there  is  a  war  or  a  contest  by  force  between  an  inde- 
pendent state  and  the  dependent  state  dependent  upon  it,  there  is  a 
contest  which  is  in  the  nature  of  an  insurrection  or  civil  war,  and 
generally  arises  because  of  the  efforts  of  the  dependent  state  to  shake 
off  the  authority  of  the  independent  state.  Such  a  war  is  usually 
carried  on  entirely  within  the  jurisdiction  of  the  independent  state 
and  is  the  same  case  as  that  of  belligerency  already  discussed.* 

Contest  Between  Dependent  State  and  Another  Independent 

State. 

§615.  A  war  may  occur  between  a  dependent  state  and  an  inde- 
pendent state  other  than  the  independent  state  upon  which  it  is 


*  East  India  Companies  have  made 
war  and  peace  in  their  own  names,  but 
impliedly  if  not  expressly  authorized  by 
the  Crown;  Martens,  G.,  Law  of 
Nations,  (1788)  Cobbett's  Trans.  VIII. 
II.  In;  3  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  153;  Twiss,  War,  2  ed. 
(1875)  143n.  1 893— War  waged  by  the 
armed  forces  of  the  British  South 
African  Company  against  Lobengula, 
King  of  the  Matabele,  and  his  tribe, 
was  indirectly  a  state  act  since  carried 
on  by  a  corporation  under  authority 
granted  by  the  state;  Lawrence,  Int. 
Law,  5  ed.  (1913)  332. 

*  See  §608,  ante,  on  belligerents.    The 


civil  war  between  Confederate  States 
and  United  States  was  recognized  by 
United  States  Supreme  Court  as  a 
public  warfare  in  domestic  territory. 
It  has  been  contended  by  some  persons 
unacquainted  with  the  facts,  that  the 
Civil  War  of  1861  in  the  United  States 
of  America  was  a  contest  between  the 
member  states  of  the  United  States, 
making  out  that  the  Federal  Govern- 
ment was  not  involved.  Such  an  idea, 
of  course,  is  entirely  unfounded  on  fact. 
As  to  the  war  between  the  Union  and 
the  Confederate  States,  see  Wheaton, 
Elements,  Dana's  ed.  (1866)  374. 
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dependent.  Such  cases  have  occurred  and  arise  because  the  parent 
state  permits  its  dependent  member  to  pursue  the  war  and  does  not 
interfere  therein.*  It  is  simply  a  question  of  fact  in  each  case 
whether  such  independent  state  is  drawn  into  the  contest  and  the 
outside  independent  state  may  regard  it  as  eliminated  and  carry 
on  its  operations  entirely  against  the  dependent  state.' 


War  Between  Two  or  More  Dependent  States. 

§616.  Two  dependent  states  may  engage  in  war,  of  which  there 
are  two  instances:  (A)  Where  they  are  both  dependent  on  the 
same  state,  and  (B)  where  they  are  dependent  on  different  inde- 
pendent states.  A  contest  between  member  states  of  a  confederation 
is  war  because  it  is  a  contest  between  states.'  The  fact  that  the 
states  are  semi-dependent  does  not  deprive  them  of  the  actual 
capacity  of  engaging  in  war,  if  they  are  able  to  do  so  notwithstanding 
the  restraint  of  the  federal  state.  In  such  case  the  member  states 
become  for  the  time  being  independent  states  free  from  external 
political  restraint.  It  is  a  question  of  mtmicipal  law  only  except 
in  so  far  as  third  independent  states  are  concerned,  and  it  is  in  their 
sole  discretion  whether  to  recognize  the  belligerency  of  the  contending 
parties.*    The  other  case  of  a  contest  between  dependent  states  is 


•As  to  governor  of  a  province:  1 
Halleck,  Int.  L..  4  ed.  (1908)  569. 

^  **  1876,  Servia  and  Montenegro, 
although  at  that  time  vassal  states 
under  Turkish  suzerainty,  declared  war 
against  Turkey,  and  in  March,  1877, 
peace  was  concluded  between  Turkey 
and  Serbiiu  When  in  April,  1877,  war 
broke  out  between  Russia  and  Turkey, 
the  then  Turkish  vassal  state  Roumania 
joined  Russia,  and  Servia  declared  war 
anew  against  Turkey  in  December, 
1877."  ...  "in  Nox'ember,  1885.  a 
war  was  waged  between  Servia,  which 
had  become  a  full-sovereign  state,  and 
Bulgaria,  which  was  at  the  time  still  a 
vassal  state  under  Turkish  suzerainty; 
the  war  lasted  actually  only  a  fortnight, 
but  the  formal  treaty  of  peace  was  not 
signed  until  March  3,  1886,  at  Bucha- 
rest, And  although  Turkey  is  a  party  to 
this  treaty,  Bulgaria  appears  as  a  jxirty 


thereto  independently  and  on  its  own 
behalf;"  2  Oppenheim,  Int.  L.,  2  ed. 
(1912)  91,  92.  Soudan  War,  189^-99, 
carried  on  by  Egypt  and  Great  Britain 
T\'ithout  reference  to  Turkey;  1  Halleck, 
Int.  L.,  4  ed.  (1908)73.  1895— War  be- 
tween Prance  and  Madagascar.  Inde- 
pendent state  V.  dependent  state.  1 
Westlake,  Int.  L.,  2  ed.  (1910)  24,  says 
question  is  whether  such  a  contest  is  a 
war  or  a  rebellion. 

*  In  the  United  States  of  America, 
the  provisions  of  the  Federal  Constitu- 
tion of  1787,  inhibiting  the  war-making 
function  of  the  member  states,  have 
effectively  pre\'ented  armed  contests 
between  these  states  and  thus  materi- 
ally promoted  the  welfare  and  growth 
of  the  American  people. 

*See  §85,  ante,  on  reoognition  c^ 
belligerency. 
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{{617,  618 

between  those  which  are  dependent  on  different  independent  states. 
Such  a  case  may  occur,  and,  if  it  does  the  independent  states  con- 
cerned would  be  simply  standing  aside  and  leaving  the  dependent 
members  to  fight  it  out  themselves. 

Neutralized  States. 

§617.  A  neutralized  state  may  engage  in  war  except  in  so  far 
^ts  the  terms  of  the  treaty  of  neutraUzation  impose  upon  it  the  dis- 
ability of  engaging  in  hostilities.^^  Even  if  there  is  such  a  provision, 
the  neutral  state  may  in  fact  disregard  the  stipulations  and  engage 
in  war.  The  question  as  to  a  neutralized  state  is  simply,  therefore, 
whether  there  is  a  prohibition  upon  the  war-making  function  imposed 
by  treaty,  which  the  state  may  or  may  not  observe,  and  which,  if  it 
fails  to  observe,  may  bring  upon  it  such  reprisals  as  the  other  powers 
see  fit  to  apply.  Where  a  neutralized  state  is  prohibited  from  main- 
taining an  army^^  it  is  deprived  of  the  means  of  making  war,  just  as 
a  man  who  has  his  hands  cut  off  is  unable  to  engage  in  a  fist  fight. 
Some  neutralized  states  maintain  armies,^  and  while  the  terms  of  the 
treaties  of  neutraUzation  seem  to  prohibit  engaging  in  a  war  of 
offense,  public  opinion  seems  unanimous  that  they  may  engage  in  a 
war  of  defense." 

Individuals  in  War. 

$618.  K  a  member  of  a  state  goes  forth  and  engages  in  violence 
against  another  state  or  the  members  of  another  state,  several 
cases  may  occur:  (A)  His  own  state  may  condemn  the  act,  which 
it  will  do  if  at  peace  with  the  other  state,  and  (a)  punish  such  indi- 
vidual on  his  return,  (b)  make  no  objection  to  his  punishment  by 
the  other  state  if  caught  by  it,  (c)  extradite  him  to  the  other  state, 
(d)  if  he  throws  off  all  political  restraint  and  wanders  on  the  sea, 
make  no  objection  if  he  is  caught  and  punished  as  a  pirate.  (B)  His 
own  state  may  approve  the  act,  which  will  be  by  failure  to  act  as 


»•  2  Oppenheim,  Int.  L.,  2  ed.  (1912) 
91. 

^^  The  case  of  Luxembui^g. 

"  Switzerland  and  Belgium. 

"  Germany  is  the  only  exception  to 
this  view.  That  arrogant  military 
power  takes  the  position  that  Belgium 
was  not  justified  in  resisting  by  force 
'the  passage  of  her  armies  through  its 


territory  in  1914.  As  almost  all  the 
rest  of  the  world  is  unanimous  in  justi- 
iying  as  well  as  praising  the  heroic 
stand  of  Belgium,  the  opinion  of  Ger- 
many may  be  dismissed  as  without 
weight,  being  founded  on  self-interest 
and  selfish  disregard  of  the  interests  of 
other  states. 
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laid  down  in  (A),  when  (a)  he  may  become  a  pirate  as  to  the  other 
state,  (b)  the  act  is  the  same  as  an  act  of  war  by  his  own  state.  ^^ 

Principal  and  Accbssory  Parties. 

§619.  The  distinction  between  principal  and  accessory  parties  is 
the  same  in  international  law  as  it  is  in  municipal  law,  but  is  of  no 
legal  value  and  will  not  need  to  be  further  referred  to." 

Allies.  * 

§620.  Allies  are  those  engaged  together  on  the  same  side  of  a 
contest,'*  and  there  seems  to  be  no  distinction  whatever  between 
them  from  any  international  point  of  view  so  far  as  the  war  is  con- 
cerned.*^ 

Kinds  op  War. 

§621.  Many  kinds  of  war  have  been  distinguished:'  Accessory, 
Aerial,'  African,*  American,*  Ancient,*  Asiatic,*  Civil,*  Conquest, 
Defensive,*  European,*  Formal,*  General,'*  Illegal,"  Illegitimate,' 
Imperfect,"  Independence,'*  Informal,*  Insurrection,'*  Intervention,' 
Internal,'*  Irregular,'^  Just,'*  Land,'*  Lawful,"  Legal,"  Legitimate,' 
Limited,**  Material,*'  Maritime,'*  Medieval,*  Mixed,**  Modem, 
National,**  Non-solemn,**  Opinion,**  QflFensive,*  Perfect,'*  PoUtical,* 
Principal,*  Private,**  Public,**  Reformation,**  ReUgious,**  Regular,'^ 
Revolution,'*  Solemn,**  Special,'*  Submarine.*  Unjust,'*  Unlawful," 
Unlimited.** 


^*  See  §72  et  seq.,  ante,  on  state  act. 
See§738,post,on  state  act  distinguished 
from  individual  act.  See  Chapter  18 
on  private  individuals  in  war. 

»»  2  Oppenheim,  Int.  L.,  2  ed.  (1912) 
93. 

^•Vattel,  (1758)  Chitty*s  Trans. 
Book  III.  c.  VI.;  3  Phillimore,  Int.  L., 
3ed.  (1879-1888)  126. 

*'  Perhaps  the  only  point  of  impor- 
tance is  that  of  the  jurisdiction  of  a 
prize  court  to  condemn  a  prize  lying 
in  the  port  of  an  ally.  See  §934,  post, 
on  jurisdiction  of  a  prize  court. 

» Wilson,  Int.  L.,  (1910)  243. 

•Accessory,  Principwil. — This  relates 
entirely  to  the  distinction  in  the  parties 
to  the  war,  and  is  of  no  legal  signifi- 
cance. 


•Aerial  and  Submarine. — This  re- 
lates to  the  element  in  which  the  war 
is  carried  on.  See  §751,  post,  as  to 
aerial,  and  §752,  post,  as  to  sub- 
marine. 

^Asiatic,  European,  American,  Afri- 
can.—! Halleck,  Int.  L.,  4  ed.  (1908) 
554.  The  distinction  as  to  these  kinds 
of  warfare  is  entirely  one  of  geography 
as  to  the  place  where  the  war  takes 
place,  and  while  useful  for  historical 
reference,  is  totally  immaterial  in  our 
discussion. 

*  Ancient,  Modem,  Medieval. — These 
terms  have  reference  to  the  time  when 
the  war  took  place,  and  while  useful  for 
reference,  are  immaterial  in  interna- 
tional law;  1  Halleck,  Int.  L.,  4  ed. 
(1908)  554. 
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•Civil  War  is  war  between  mem- 
bers of  the  same  state;  Martens, 
G.,  Law  of  Nations.  (1788)  Cobbetfs 
Trans.  VI.  II.  1.  "Wars  of  insurrec- 
tion and  revolution  are,  in  one  sense, 
civil  wars;  but  this  term  is  more  usu- 
ally applied  to  those  contests  which  are 
waged  between  rival  families  or  factions, 
for  party  ascendency  in  a  State,  rather 
than  for  its  dismemberment  or  for  a 
radical  change  in  its  government;"  1 
Halleck.  Int.  L.,  4  ed.  (1908)  557;  2 
Oppenheim,  Int.  L.,  2  ed.  (1912)  68  et 
scq.  "A  civil  war  between  different 
members  of  the  same  society  is  what 
Grotius  called  a  mixed  war — it  is, 
according  to  him,  public  on  the  side  of 
the  established  government  and  private 
on  the  part  of  the  people  resisting  its 
authority ; ' '  Wheaton,  Elements,  Dana 's 
ed.  (1866)  374. 

'  Conquest. — 1  Halleck,  Int.  L.,  4  ed. 
(1908)  556.  This  term  is  applied  in 
politics  to  describe  a  war  for  the  pur- 
pose of  acquiring  territory  and  is  also 
without  legal  significance. 

•  Defensive,  Offensive  War. — This 
war  waged  by  the  sovereign  which 
commits  the  first  act  of  violence 
against  the  other.  Defensive  war  is 
that  waged  by  him  who  receives  the 
first  act  of  violence;  Martens,  G.,  Law 
of  Nations,  (1788)  Cobbett's  Trans. 
VI.  II.  2.  The  distinction  is  entirely  a 
political  one  and  there  is  a  vital  differ- 
ence between  a  defensive  war  and  a 
defensive  campaign;  that  is,  between 
the  military  and  political  aspects;  1 
Halleck,  Int.  L.,  4  ed.  (1908)  553,  554; 
Lawrence,  Int.  Law,  5  ed.  (1913)  333; 
Twiss,  War,  2  ed.  (1875)  55,  56;  Vattel, 
(1758)  Chitty's  Trans.  Book  III.  §5; 
Woolsey,  Int.  L.,  6  ed.  (1897)  179. 

•Formal,  Informal. — Formal  war  is 
where  war  has  been  duly  declared  and 
waged  by  the  State,  when  the  arms  are 
the  property  of  the  State  and  all  citizens 
are  exposed  to  the  dangers  of  war.  In- 
formal war  is  that  which  is  undertaken 


by  private  persons,  and  there  were  two 
forms  among  the  ancients:  (a)  Seizure 
of  person;  (b)  Seizure  of  goods.  The 
right  thus  granted  by  public  authority 
on  account  of  default  of  justice;  2^uche, 
L.  of  Nations  (1650),  Carnegie  ed., 
Part  I.  VI.  12.  "War  is  a  lawful  con- 
tention  between  different  princes  or 
peoples,  and  is  either  formal,  that  is, 
declared  and  waged  by  a  state;  or 
informal  and  reprisals,  which  are  prac- 
tised by  private  persons;"  2^uche,  L. 
of  Nations  (1650),  Carnegie  ed..  Part 
I.  VI.  1.  For  the  ancient  Roman 
formula  of  declaration  see  Zouche,  L. 
of  Nations  (1650),  Carnegie  ed.,  Part 
I.  VI.  et  seq.  See  Grotius,  Belli,  ac. 
Pads  (1625),  Whewell's  Trans.  I.  II. 
IV.;  Lawrence,  Int.  Law,  5  ed.  (1913) 
333;  Vattel,  (1758)  Chitty's  Trans. 
Book  III.  §67. 

*•  General,  Special. — 2  Wildman,  Int. 
L.,  (1849)  4. 

"  Illegal,  Illegitimate,  Legitimate, 
Lawful,  Unlawful. — These  distinctions 
are  entirely  apart  'from  our  discussion. 
As  we  have  already  pointed  out,  the 
justice  or  injustice  of  a  war  is  imma- 
terial and  there  is  no  principle  of 
international  law  by  which  we  can 
pronounce  any  war  lawful  or  unlawful. 
See  1  Halleck,  Int.  L.,  4ed.  (1908)  571; 
Vattel.  (1758)  Chitty's  Trans.  Book 
III.  §§66,  67.     See  §605,  ante. 

**  Imperfect,  Perfect. — "A  perfect 
war  was  a  struggle  wherein  all  members 
of  one  belligerent  state  were  authorized 
to  commit  hostilities  against  all  mem- 
bers of  the  other  belligerent  state;  an 
imperfect  war  was  a  struggle  limited  as 
to  persons,  places  and  things. '  *  Walker, 
Man.  Int.  L.,  (1895)  103nS  who  says 
distinction  obsolete.  "A  perfect  war 
is  where  the  whole  State  is  placed 
in  the  legal  attitude  of  a  belliger- 
ent towards  another  State,  so  that 
every  member  of  the  one  nation  is 
authorized  to  commit  hostilities  against 
every  member  of  the  other,  in  every 
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place,  and  under  every  circumstance 
permitted  by  the  general  laws  of  war, 
and  subject  only  to  the  limitations  and 
exceptions  prescribed  by  such  laws. 
An  imperfect  war  is  limited  as  to  places, 
persons  and  things;**  1  Halleck,  Int. 
L.,  4  ed.  (1908)  568.  See  Lawrence, 
Int.  Law,  5  ed.  (1913)  333;  Wheaton. 
Elements,  Dana's  ed..  (1866)  374. 

"  Independence. — Halleck,  Int.  L.,  4 
ed.  (1908)  Vol.  1,  555,  says:  "Wars  of 
independence  are  those  waged  by  a 
state  against  a  foreign  dictator,  as 
Poland  vs.  Russia,  Netherlands  vs. 
Spain,  Prance  vs.  the  Allies  in  the 
Napoleonic  wars."  This  is  believed  to 
be  erroneous.  If  the  body  is  achieving 
its  independence  there  is  a  revolt 
against  the  parent  state.  If  the  state  is 
independent  the  other  party  is  foreign 
and  the  war  is  not  one  of  independence, 
although  it  might  be  supposed  to  be 
a  war  to  preserve  independence. 

"  Insurrection  Revolution. — Hal- 
leck, Int.  L.,  4  ed.  (1908)  Vol.  1.  555, 
instances  as  wars  of  insurrection  and 
revolution  which  he  says,  are  to  gain 
independence  of  the  party  or  state 
undertaking  them :  The  War  of  Ameri- 
can Independence,  1776.  Spanish 
Colonies  in  South  America,  1810-25. 
Greece  vs.  Ottoman  Porte,  1821. 
Hungary  vs.  Austria,  1848.  Italian 
States  in  1860.  Confederate  States  of 
America,  1860. 

"  Intervention. — ^A  war  of  interven- 
tion is  a  war  in  purstiance  of  or  for  the 
purpose  of  carrying  out  the  interven- 
tion; for  further  reference  see  §506  et 
seq.,  on  "Intervention."  *' Where  one 
State  interferes  in  favour  of  a  particular 
State  as  against  others  or  in  favour  of  a 
political  party,  sovereign  or  family  in  a 
State;"  1  Halleck,  Int.  L.,  4  ed.  (1908) 
559  et  seq. 

^'Internal. — "By  internal  war  we 
intend  movements  more  serious  and 
lasting  than  sedition,  waged  by  por- 
tions of  the  people  of  a  country  against 


one  another;"  Woolsey,  Int.  L.,  6  ed. 
(1897)  231. 

"  Irregular,  Regular. — See  Vattel, 
(1758)  Chitty's  Trans.  Book  III.  §66. 

*•  Just,  Unjust. — The  distinction  be- 
tween a  just  and  unjust  war  is  a  favor- 
ite one  of  the  early  writers,  and  has 
already  been  referred  to.  See  §605, 
ante.  See  Hershey,  Int.  L.,  (1912)  351, 
352;  Vattel,  (1758)  Chitty's  Trans. 
Book  II.  III.;  Woolsey,  Int.  L.,  6  ed. 
(1897)  176. 

*•  Land,  Maritime. — The  distinction 
here  is  as  to  the  place  where  the  war 
occurs,  which  is  of  particular  impor- 
tance and  will  be  referred  to  later. 
See  §737,  post. 

*®  Limited,  Unlimited. — Hershey,  Int. 
L.,  (1912)  352. 

"  Material — ^pistinction  between  war 
in  the  legal  and  material  sense  drawn 
by  Hershey,  Int.  L.,  (1912)  348,  is 
novel  and  has  little  to  commend  it. 

"  Mixed  War. — "A  contest  by  force 
between  different  members  of  the  same 
society  or  State  has  sometimes  been 
called  a  mixed  war;"  1  Halleck,  Int. 
L.,  4  ed.  (1908)  567.  "Mixed  War  is 
that  which  is  public  on  one  side  and 
private  on  the  other;"  Grotius,  Belli, 
ac  Pads  (1625),  Whewell's  Trans.  II. 
III.  1.  "Mixed  war  was  a  contest  be- 
tween a  Government  and  individuals;" 
Walker,  Man.  Int.  L.,  (1895)  103n». 

**  National  War  is  a  conflict  between 
nation  and  nation;  Martens,  G.,  Law 
of  Nations,  (1788)  Cobbett's  Trans.  VI. 
II.  I.  "Where  a  great  body  of  the 
people  of  a  State  take  up  arms  and 
join  in  the  contest;"  1  Halleck,  Int. 
L.,  4  ed.  (1908)  558. 

•*  Opinion,  Reformation,  Religious. — 
These  distinctions  are  obsolete  and 
clearly  have  no  legal  value.  Wars  of 
opinion  have  been  divided  into:  Po- 
litical and  Religious. — ^This  distinction 
speaks  for  itself  and  requires  no  farther 
comment.  See  1  Halleck,  Int.  L.,  4  ed. 
(1908)  556. 
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Most  of  these  distinctions  relate  to  the  surrounding  circumstances 
of  the  war,  the  place  of  the  war,  attempt  to  draw  ethical  distinctions, 
or  are  only  of  historic  importance  and  may  be  discarded  as  immaterial.^ 
The  only  important  distinctions  are  between  aerial,  land,  maritime 
and  submarine  war,  which  distinctions  will  be  referred  to  in  the 
subsequent  discussion  where  material.' 


The 


ning  of  War. 


Preliminary. 


(622.  War  begins  either  by  the  declaration  of  the  parties  that 
they  are  beginniiig  or  are  about  to  begin  war  or  by  the  actual  com- 
mencement of  hostilities,  that  is,  the  actual  application  of  force 
between  the  parties.'    The  hostilities  may  precede  the  declaration 


»•  Public,  Private  War.— The  distinc- 
tion between  public  and  private  war 
was  drawn  at  a  time  when  private 
violence  was  being  ^adually  sup- 
pressed and  the  larger  states  were  be- 
ginning to  assert  their  power  and 
swallow  up  the  smaller  independent 
communities.  The  question  is,  after 
all,  one  of  degree.  "  Public  war  .is  that 
which  takes  place  between  nations  or 
sovereigns,  and  which  is  carried  on  in 
the  name  of  the  public  power  and  by 
its  order. **  "  Private  war  is  that  which 
is  carried  on  between  private  individu- 
als;" Vattel,  (1758)  Chitty's  Trans. 
Book  III.  |2.  The  distinction  between 
private  and  public  war  is  now  obsolete. 
For  further  discussion,  see  Grotius, 
BeUi.  ac.  Pads  (1625),  Whewell's  Trans. 
I.  III.;  1  Halleck,  Int.  L.,  4  ed.  (1908) 
566, 567;  Martens,  G.,  Law  of  Nations' 
(1788)  Cobbett's  Trans.  VI.  II.  1;  1 
Ward,  Hist.,  (Dublin,  1795)  204  et  seq.; 
Walker,  Man.  Int.  L.,  (1895)   103n^ 

**  Solemn,  Non-Solemn. — This  dis- 
tinction was  drawn  by  the  early  writers, 
but  is  now  of  no  importance  and  chiefly 
relates  to  whether  the  war  was  duly 
declared  in  proper  form.  See  1  Halleck, 
Int.  L.,  4  ed.  (1908)  568,  569;  2  Wild- 
man,  Int.  L.,  (1849)  3  et  seq. 


^  Lawrence,  Int.  Law,  5  ed.  (1913) 
333;  2  Oppenheim,  Int.  L.,  2  ed.  (1912) 
76;  Walker,  Man.  Int.  L.,  (1895)  103n^ 

'  Prom  the  earliest  times  the  writers 
have  displayed  a  weakness  for  charac- 
terizing different  kinds  of  war,  with 
results  of  as  little  legal  value  as  the 
dispute  of  the  schoolmen  over  how 
many  angels  could  balance  on  the 
point  of  a  needle.  As  to  different  kinds 
of  war  see  1  Halleck,  Int.  L.,  4  ed. 
(1908)  553-573.  Legnano,  War,  (1360) 
Carnegie  Ed.,  217,  characterizes  war  as 
(A)  spiritual,  which  is  celestial,  or 
human,  and  (B)  corporeal,  which  is 
universal  or  particular,  and  says,  275, 
there  are  seven  kinds  of  corporeal  war. 
Hershey,  Int.  L.,  (1912)  352,  says  the 
only  distinctions  as  to  the  kind  of  war 
which  appear  to  have  any  value  from 
a  legal  standpoint,  are  those  between: 
(1)  War  in  a  material  sense  and  war  in 
a  legal  sense.  (2)  War  on  land  and 
maritime  war. 

*  After  war  is  declared,  the  state  of 
war  exists  even  though  no  force  may 
have  been  employed;  7  Moore,  Dig.  of 
Int.  L.,  (1906)  153.  Walker,  Man.  Int. 
L.,  (1895)  103,  says  that  the  state  of 
war  commences  with  the  first  overt  act 
of  hostility. 
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or  the  declaration  may  precede  the  hostilities.  The  parties  further- 
more may  be  in  a  belligerent  mood,  like  two  angry  dogs  growling 
at  each  other,  for  some  time  before  proceeding  to  war  and  there 
may  be  an  interchange  of  acts  of  violence  without  a  war  necessarily 
resulting.  The  bellicose  mood  may  disappear  or  be  removed  and 
the  parties  be  restored  to  peaceful  relations.  These  few  facts  have, 
however,  given  the  writers  a  great  deal  of  difficulty. 

Form  and  Issuing  of  Declaration  of  War. 

§623.,  There  is  no  set  form  for  a  declaration  of  war*  and  it  is 
made  or  issued  by  the  government  of  the  state — in  autocracies  by 
the  monarch,  in  limited  governments  by  the  organs  prescribed  by 
the  municipal  law.  Heralds  were  formerly  employed,*  but  the  modem 
practice  is  to  issue  a  declaration  which  will  be  transmitted  by  the 
usual  methods  of  communication  available.* 


Necessity  for  Declaration. 

§624,  It  was  supposed  by  the  old  writers^  that  a  declaration  in 
due  form  was  necessary  to  be  delivered  by  the  parties  before  there 
could  be  said  to  be  a  war,  and  it  was  even  supposed  that  a  commence- 
ment of  hostilities  before  the  declaration  was  a  breach  of  faith,  and 
the  notion  was  also  advanced  that  a  war  begun  by  fighting  without 
preliminary  declaration  was  a  different  kind  of  a  war  from  the  war 
begun  by  declaration.  The  pertinency  of  these  contentions  was  in 
determining  whether  the  violence  in  question  was  international 
violence  or  municipal  violence.  It  is  probable  that  during  the  mid- 
dle ages,  and  down  to  the  beginning  of  the  seventeenth  century, 
there  was  greater  stress  laid  upon  preliminary  declaration  of  war 
owing  to  the  frequency  of  contests  between  private  parties  in 
Europe.' 


*  A  declaration  of  war  is  formal  noti- 
fication on  the  part  of  a  state  that  it 
considers  itself  at  war  with  another 
state  to  which  the  notification  is  sent;" 
Lawrence,  Int.  Law,  5  ed.  (1913) 
345. 

*  The  latest  instances  of  the  employ- 
ment of  a  herald  were:  1635,  when 
Louis  XIII.  sent  one  to  Brussels  to 
declare  war  against  Spain;  1657,  when 
Sweden  sent  one  to  Copenhagen  to  de- 
clare war  against  Denmark;  Hall,  Int. 


Law,  6  ed.  (1909)  372n';   Twiss,  War, 
2ed.  (1875)  62. 

•  For  history  of  former  mode  of 
declaring  war  in  Europe,  see  Twiss, 
War,  2  ed.  (1875)  57-65. 

^  Ayala,  Law  of  War,  (1582)  Carne- 
gie £d.,  I.  c.  I.;  Grotius,  Belli,  ac. 
Pads  (1625).  Whewell's  Trans.  III.  c. 
III.;  Vattel,  (1758)  Chitty's  Trans, 
Book  III.  {51;  Zouche,  L.  of  Nations 
(1650),  Carnegie  ed.,  Part  II.  X.  1,  2. 

•  1  Ward,  Hist.,  (Dublin,  1795)  204. 
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It  therefore  became  very  necessary  to  determine  in  any  case 
whether  a  fight  which  had  broken  out  was  between  two  neighboring 
barons  bent  on  exterminating  each  other,  and  merely  a  local  incident 
of  lawlessness,  or  whether  the  prince  was  participating  in  the  contest. 
The  fact  of  the  participation  of  the  prince  could  only  be  determined 
by  his  declaration  duly  delivered.  With  the  suppression  of  private 
warfare  and  the  growth  of  the  power  of  the  state,  it  became  less 
difficult  to  distinguish  between  municipal  and  international  violence. 
The  drawing  of  this  distinction  was  furthermore  promoted  by  the 
growth  of  regular  armies  and  the  division  between  combatants  and 
non-combatants.  In  modem  times  accordingly  there  is  not  the  slight- 
est difficulty  in  determining  in  any  given  case  whether  the  actual  act 
of  violence  is  a  state  act  or  a  private  act.  Consequently  the  necessity 
of  a  declaration  of  war  has  disappeared.'  The  writers  have  discussed 
the  subject  at  length  and  many  of  them  asserted  that  a  declaration 
of  war  is  necessary.^®  This  statement  is  believed  to  be  fotmded  upon 
the  medieval  practice  already  referred  to.  It  is,  obviously,  desirable 
that  a  declaration  of  war  be  duly  delivered  for  the  information  of  the 
public  and  all  parties  concerned.  A  few  cases  are  referred  to  in  the 
note,  from  which  it  appears  that  in  fact  many  wars  in  recent  times 
have  been  begun  without  a  declaration." 


*  Martens,  G.,  Law  of  Nations, 
(1788)  Cobbctt's  Trans.  VI.  II.  4. 

"  2  Oppenheim.  Int.  L..  2  ed.  (1912) 
121  et  seq.;  Twiss,  War,  2  ed.,  (1875) 
57  et  seq.;  2  Westlake,  Int.  L.,  2  ed. 
(1913)  20  et  seq.;  Woolsey,  Int.  L.,  6 
ed.  (1897)  187-190;  2  Wildman.  Int. 
L.,  (1849)  4-8;  Wilson,  Int.  L.,  (1910) 
245;  2  Wildman,  Int.  L.,  (1850)  5-8. 
See  Walker,  Man.  Int.  L.,  (1895)  104, 
for  summary  of  changes  in  international 
practice  and  opinions.  Woolsey,  Int. 
L.,6ed.  (1897)  189,  190,  says  the  disuse 
of  declarations  in  modem  times  has 
grown  out  of  the  publicity  and  circula- 
tion of  intelligence  and  the  circum- 
stance that  war  can  generally  be  fore- 
seen. See  Resolutions  of  the  Institute 
of  International  Law,  at  meeting  of 
1906,  Carnegie  Ed.,  163.  "Convention 
III.  relative  to  the  opening  of  hostili- 
ties." 2nd  Hague  (Conference  (1907) 
provides  that  hostilities  are  not  to  be 


commenced  without  previous  declar- 
ation or  announcement.  See  Hershey, 
Int.  L.,  (1912)  358,  359.  The  remarks 
of  the  author  that  the  (Convention  has 
created  an  obligation  and  that  failure 
to  declare  war  will  constitute  a  breach 
of  international  law,  is  misleading,  as 
he  does  not  say  what  kind  of  an  obliga- 
tion it  is,  and  fails  to  point  out  that 
factors  of  self-interest  may  at  any  time 
override  the  provisions  of  the  conven- 
tion. For  discussion  see  EUery  C. 
Stowell,  2  Amer.  J.  Int.  Law,  50  et  seq. 
"  Wars  Without  a  Declaration: 
1 740— Prussia  against  Austria.  1 743 — 
France  against  Sardinia.  1757 — Em- 
pire against  Prussia.  1756 — France 
against  Great  Britain.  1808 — Russia 
invaded  Finland.  1838 — French  war 
against  Mexico  began  in  a  blockade. 
1860 — ^War  of  Piedmont  against  Naples 
was  begun  without  notice  or  declara- 
tion.    From   1700  to   1870,   107  wars 
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§62S«  The  time  of  oommencement  of  war  is  of  importance  as 
affecting  neutrals  and  as  between  belligerents  with  respect  to  seizure 
of  property.  It  is  purely  a  question  of  fact,  often  of  great  difficulty, 
particularly  where  there  is  no  formal  declaration  of  war  previous 
to  hostilities  and  where  the  hostilities  are  not  concluded  by  any 
formal  truce."  The  time  of  oommencement  is  material  as  to  seizure 
of  the  property  of  neutrals  and  belligerents."* 


were  begun  without  formal  declaration 
and  10  with.  For  historical  extracts 
showing  when  hostilities  began  without 
declaration  of  war,  see  House  Report, 
754,  9,  52nd  Congress  of  United  States 
of  America,  first  session,  reprinted  in  2 
Amer.  J.  Int.  Law,  57  et  seq.;  Hall, 
Int.  Law,  6  ed.  (1909)  370-378;  Her- 
shey.  Int.  L.,  (1912)  357n».  For  histori- 
cal account  of  the  beginning  of  various 
wars  from  the  17th  century  down,  see 
Hall,  Int.  Law,  6 ed.  (1909)  373n,  374n.; 
1  Halleck.  Int.  L.,  4  ed.  (1908)  575-579; 
Lawrence,  Int.  Law,  5  ed.  (1913)  345. 
346;  Manning,  Int.  L.,  2  ed.  Amos, 
(1875)  161  et  seq.;  3  Phillimore,  Int. 
L.,  3  ed.  (1879-1888)  85-105;  Walker, 
Science,  Int.  L.,  (1893)  239-243.  1870 
—Franco-German  War:  Formal  declar- 
ation; Lawrence,  Int.  Law,  5  ed.  (1913) 
346.  1877--Russo-Turkish  War:  For- 
mal declaration;  Lawrence,  Int.  Law, 
5  ed.  (1913)  346.  1894— Chino- Japan 
War;  2  Westlake,  Int.  L.,  2  ed.  (1913) 
26.  18p8 — Spanish-American  War: 
United  States  of  America  declared  war 
April  25,  1898;  2  Westlake,. Int.  L.,  2 
ed.  (1913)  27.  1899— South  African 
War:  Ultimatum;  Hall,  Int.  Law,  6 
ed.  (1909)  376;  Lawrence,  Int.  Law,  5 
ed.  (1913)  350.  1904 — Russo-Japanese 
War :  Question  open  to  doubt ;  2  Cobbett 
Cases,  3  ed.  (1909)  et  seq.;  Hall,  Int. 
Law,  6  ed.  (1909)  377;  Hershey,  Int. 
L.,  (1912)  35  7n';  Lawrence,  Int.  Law; 
5  ed.  (1913)  346,  347;  2  Westlake,  Int. 
L„  2  ed.  (1913)  27.  1914-1918— War 
oi  German  Aggression:   Formal  decla- 


ration by  all  contestants.  For  list  of  the 
declarations  see  12  Amer.  J.  Int.  Law, 
184-186;  HaU,  Int.  Law,  7  ed.  (1917) 
824.  Germany,  however,  appears  to 
have  violated  French  territory  on 
August  2,  1914,  before  formally  declar- 
ing war.  See  Hall,  Int.  Law,  7  ed. 
(1917)  397.  Conditional  Declaration 
of  War,— 1899,  Oct.  9.  Ultimatum  of 
Cyreat  Britain  to  President  Kruger;  2 
Westlake,  Int.  L.,  2  ed.  (1913)  27. 
Declarations  of  war  by  United  States  of 
America — (a)  War  of  1812:  Act  of 
Congress  of  June  18,  1812.  Laws  U.  S. 
(1812)  227.  (b)  Mexican  War:  Act  of 
Congress  of  May  13,  1846.  Laws  U.  S. 
(1846)  14.  9  Stat.  9.  (c)  Spanish- 
American  War:  Act  of  Congress  of 
April  25,  1898.  30  Stat.  364.  (d)  War 
of  the  German  Aggression  (1914-1918): 
( 1 )  Germany :  Act  of  Congress  of  April 
6,  1917.  See  Proclamation  of  the 
President  of  April  6,  1 9 1 7.  (2)  Austria- 
Hungary:  Act  of  Congress  of  Decem- 
ber 7,  1917.  See  Proclamation  of  the 
President  of  December  11,  1917.  The 
recall  of  ambassadors  is  usually  con- 
sidered as  tantamount  to  a  declaration 
of  war,  and  some  treaties  contain  a 
clause  providing  that  rupture  of  pacific 
relations  is  not  regarded  as  having 
taken  place  until  the  recall  or  dismissal 
of  the  respective  ambassadors;  Mann- 
ing, Int.  L.,  2  ed.  Amos.  (1875)  163. 

^  In  a  material  sense,  war  commences 
on  the  date  of  the  first  act  of  public 
hostilities;  in  a  legal  sense  from  date 
named    in    declaration,    and    in    the 
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State  Act  of  Making  War. 

Thb  State  Act  of  Making  War. 


§626.  The  function  of  making  war,  of  declaring  war,  of  carrying 
on  war,  resides  in  the  organ  of  the  state  government  as  determined 
by  municipal  law,  and  must  be  in  one  body  because  there  can  be 
no  division  of  action  among  the  people  of  the  state  in  such  a  matter 
and  is  sometimes  referred  to  by  the  writers  as  the  right  of  making 
war,  in  which  the  word  "right"  is  used  in  the  sense  of  power.  Any 
independent  state  has  full  power  to  engage  in  war,  the  exercise  of 
which  is  restrained  as  we  have  indicated."  In  the  case  of  personal 
unlimited  governments  the  monarch  has  such  discretion;  among 
limited  governments  the  power  is  usually  vested  in  the  representative 
body." 

Effect  of  War. 


Prsliminart. 


§627.  While  it  is  common  to  speak  of  the  effect  of  war,"  there  is  a 
certain  inaccuracy  in  the  phrase,  as  war  of  itself,  being  a  condition 
or  a  relation,  cannot  have  any  effect  except  that  which  the  belligerents 


absence  of  declaration  from  the  first 
act  of  public  hostilities.  For  discussion, 
see  1  Halleck,  Int.  L.,  4  ed.  (1908)  595; 
Wilson,  Int.  L.,  (1910)  248. 

"  •The  "Eliza  Ann,"  1  Dods.  244 
(1813);  2  Cobbett  Cases,  3  ed.  (1909) 
Set  seq. 

u  1  Halleck,  Int.  L.,  4  ed.  (1909)  574; 
Vattel,  (1758)  Chitty's  Trans.  Book  III. 
||4,  6-23;  Wheaton,  Elements,  Dana's 
ed.  (1866)  373. 

^*  United  States  of  America — ^Articles 
of  Confederation:  Article  IX. — "The 
United  States  in  Congress  assembled, 
shall  have  the  sole  and  exclusive  right 
and  power  of  determining  on  peace  and 
war,  except  in  the  cases  mentioned  in 
the  sixth  article."  Federal  Constitu- 
tion of  1787:  Art.  1,  Sec.  8,  provides: 
The  Congress  shall  have  power  to  .  .  . 
define  and  punish  piracies  and  felonies 
commited  on  the  high  seas,  and  offences, 
against  the  law  of  nations;  to  declare 
war,  grant  letters  of  marque  and 
rqnisal,  and  make  rules  concerning 


captures  on  land  and  water.  Sec.  9 — 
"  No  state  shall,  without  the  consent  ol 
Congress,  engage  in  war,  tmless  actu- 
ally invaded  or  in  such  imminent  danger 
as  will  not  admit  of  delay."  As  to 
United  States  Constitutional  provi- 
sions, see  Wheaton,  Elements,  Dana's 
ed.  (1866)  376.  "The  Share  of  the 
President  of  the  United  States  in  a 
Declaration  of  War,"  Simeon  B.  Bald- 
win; 12  Amer.  J.  Int.  Law,  1  et  seq. 
See  7  Moore,  Dig.  of  Int.  L.,  (1906)  162. 
Great  Britain;  Vattel,  (1758)  Chitty's 
Trans.,  292n"^  "War  powers  in 
the  Constitution  of  the  Commonwealth 
of  Australia,"  Robert  Gordon  Menzies, 
18  Col.  Law  Rev.  1. 

"Hall,  Int.  Law,  6  ed.  (1909)  378; 
Hershey,  Int.  L.,  (1912)  359;  2  Oppen- 
heim.  Int.  L.,  2  ed.  (1912)  128  et  seq.; 
3  Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
115;  Walker,  Science,  Int.  L.,  (1893) 
273;  2  Wildman,  Int.  L.,  (1850)  8; 
Wlson,  Int.  L.,  (1910)  250,  251. 
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by  state  acts  give  it.  It  is  more  correct  to  say  that  in  consequence, 
or  because  of  war,  the  belligerents  may  or  may  not  assume  a  certain 
attitude  towards  each  other  which  alters  the  relations  which  previously 
existed  between  them.  We  shall  consider  (A)  relation  of  the  belliger- 
ent states,  under  which  we  shall  refer  to  diplomatic  intercourse  and 
treaties,  postponing  the  consideration  of  hostilities  to  another  chapter; 
(B)  relation  between  members  of  the  belligerent  states;  (C)  prop- 
erty; (D)  individuals;  (E)  relations  with  neutrals,  the  latter  of 
which  are  discussed  in  subsequent  chapters.*' 

The  relation  between  the  belligerents  and  third  states  is  a  fact 
depending  on  the  conduct  of  the  states  concerned,  and  not  on  the 
breaking  out  of  the  war.  It  is  an  error  to  speak  of  the  legal  effect 
of  war.  The  act  of  the  parties  engaging  or  not  engaging  in  war  may 
or  may  not  have  a  legal  effect,  using  the  word  law  in  the  sense  adopted 
in  describing  independent  state  conduct  as  determined  by  the  inter- 
national factors  of  conduct. 

Eflfect  of  War  on  Relations  of  the  Belligerent  States. 


Diplomatic  Intercourse. 


§628.  Belligerent  states  universally  suspend  direct  diplomatic 
intercourse  dtuing  hostilities,  and  their  respective  envoys  are  recalled 
on  the  outbreak  of  war,*^  although  sometimes  the  suspension  of 
diplomatic  relations  occurs  a  considerable  period  before  the  war 
breaks  out,  and  such  a  suspension  of  intercourse  is  not  alwa3rs  fol- 
lowed by  war.  While  the  war  is  going  on,  the  belligerent  states 
will  communicate  with  each  other  through  the  medium  of  a  neutral 
state,  and  such  communications  are  frequently  necessary.  It  is 
therefore  inaccurate  to  say  that  war  suspends  diplomatic  intercourse. 
It  only  results  in  the  parties  suspending  direct  diplomatic  intercourse. 
When  permanent  envoys  were  established,  they  were  first  regarded 
as  spies  and  the  natural  instinct  was  to  require  their  removal  from 
the  country  in  time  of  war.  There  seems  to  be  no  other  reason  for 
such  removal,  and  it  may  be  in  time  that  envoys  will  remain  during 

'•  Chapter  12 — Neutrality;  13 — Con-  persons  and  property, 
duct   of  hostilities;     14 — Property   in  '^  See  12  Amer.  J.  Int.  Law,  186,  for 

war;   15 — Public  property  in  war;   16 —  list  of  severances  of  diplomatic  rela- 

Private  property  on  land  in  war;    17 —  tions  on  the  outbreak  of  the  War  of 

Private  property  at  sea  in  war;    18 —  the  German  Aggression  (1914-1918). 
Individuals  in  war;    19 — Character  of 
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war  and  their  presence  will  no  doubt  facilitate  necessary  commttnica- 
tions  and  perhaps  hasten  the  re-establishment  of  peaceftQ  relations. 

Effect  op  War  on  Treaties. 

§629.  The  effect  of  war  on  treaties  has  already  been  discussed  at 
length  and  need  not  be  further  referred  to  at  this  point.*  The  intro- 
duction of  this  discussion  under  the  heading  of  treaties  seemed  to  be 
more  logical  than  to  break  up  that  subject  and  discuss  part  of  it 
under  the  heading  of  war.  The  learned  reader  will  remember  that 
thefe  are  two  cases:  (A)  the  effect  on  treaties  while  the  war  is  going 
orf,  (B)  the  effect  on  treaties  of  the  circumstance  that  since  the 
making  of  the  treaty  the  parties  have  engaged  in  war  which  has 
terminated,  and  fiuther,  that  the  performance  of  executory  treaties 
will  usually  be  suspended  during  the  war  unless  they  specially  provide 
for  hostilities,  when  they  may  or  may  not  be  observed,  and  that 
executed  treaties  are  not  affected  at  all.* 


The  Eflfect  of  War  on  Relations  Between  Members  of  the 

Belligerents. 


Preliminary  and  Historical. 


§630.  The  state  of  war  in  itself  produces  no  change  in  the  relations 
of  the  members  of  the  belligerent  powers  or  in  any  way  prevents 
free  intercourse  and  communication  between  them.'  Natural  feelings 
of  animosity  and  the  sentiment  of  solidarity  induce  the  members  of 
a  state  to  depart,  to  a  greater  or  less  extent,  from  the  relations  and 
intercourse  which  existed  in  time  of  peace,  and  the  several  state 
governments  will  in  consequence  adopt  the  mimicipal  law  relating 


'  See  {387  et  seq.,  ante. 

*Hall,  Int.  Law,  6  ed.  (1909)  378- 
383;  1  HaUeck,  Int.  L.,  4  ed.  (1908) 
597;  Hershey,  Int.  L.,  (1912)  360,  361; 
2  Westlake,  Int.  L.,  2  ed.  (1913)  32^ 
See  Resolutions  of  the  Institute  of  In- 
tematiooal  Law,  at  meeting  of  1912, 
Carnegie  Ed.,  1 7 1 .  The  Society  for  the 
Propagation  of  the  Gospel  in  Foreign 
Parts  V.  The  Town  of  New  Haven  and 
Wheeler,  8  Wheat.,  464  (1823);  2  Cob- 
bett  Cases,  (1913)  35  et  seq.  The  Case 
of  the  Russo-Dutch  Loan  of  1854;    2 


Cobbett  Cases,  (1913)  38  et  seq. 

'As  commonly,  although  inaccu- 
rately, stated,  the  breaking  out  of  the 
war  made  all  members  of  the  state 
enemies  of  all  members  of  the  other 
sUte;  Twiss,  War,  2  ed.  (1875)  80. 
"When  war  exists  between  two  States, 
all  the  individual  members  of  one 
State  are  the  enemies  of  all  the  indi- 
vidual members  of  the  other  belligerent 
State;"  Manning,  Int.  L.,  2  ed.  Amos. 
(1875)  166. 
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to  such  intercourse  during  war  as  will  correspond  to  the  prevailing 
ideas  of  the  community.  In  ancient  and  medieval  times  the  feeling 
of  hostility  between  the  members  of  warring  states  was  very  intense, 
and  all  members  of  one  state  regarded  themselves  as  being  at  war 
with  all  members  of  the  other  state.  There  was  no  distinction 
between  combatants  and  non-combatants,  and  each  member  fell  upon 
the  member  of  another  state  wherever  he  could  find  him.  That 
feeling  was  reflected  in  the  proclamations  of  war  which  were  issued.^ 
In  ancient  times,  however,  there  was  little  intercourse  in  time  of 
peace  and  consequently  the  hostile  relations  did  not  involve  any 
serious  change  in  the  relations  theretofore  existing.  The  growth  of 
commerce  and  advance  of  civilization  brought  about  external  rela- 
tions and  intercourse  in  time  of  peace.  Peaceful  communication 
with  members  of  foreign  states  having  become  usual  and  customary, 
a  state  of  hostilities  was  found  to  be  a  more  or  less  violent  and  annoy- 
ing interruption,  and  consequently  the  tendency  was  to  confine 
hostile  relations  in  time  of  war  within  narrower  boimds.  In  other 
words,  the  inherent  power  of  the  state  to  engage  in  violence  against 
another  state  became  restrained  by  these  factors,  so  as  to  interfere 
to  a  less  extent  with  the  relations  between  the  members  of  the  bel- 
ligerent states.  The  principal  distinction  drawn  was  between  com- 
batant and  non-combatant.^  * 


^The  prodamaticm  which  accom- 
panied the  diffidatio  or  declaration  of 
war  requires  (a) 'the  capture  of  the 
property  ol  all  members  of  the  enemy 
states,  (b)  the  breaking  off  of  all  com- 
merce, and  to  attack  them  indiscrimi- 
nately "  Courir  tus  aux  Enemies'* — ^kill 
them,  capture  them  and  pillage  them; 
2  Westlake,  Int.  L.,  2  ed.  (1913)  36  et 
seq.;  Grotius,  Belli,  ac.  Pads  (1625), 
Whewell's  Trans.  III.  II.  II.  As  to 
Courir  sus,  see  Twiss,  War,  2  ed.  (1875) 
84  et  seq.  The  Courir  sus  was  con- 
tinued as  part  of  the  declaration  of  war 
alter  usage  had  modified  by  confining 
the  actual  hostilities  to  duly  authorized 
agents  of  the  state;  2  Westlake,  Int.  L., 
2  ed.  (1913)  39.  1762,  Jan.  2— Declara- 
tion of  war  by  Great  Britain  against 
Spain.  Omits  formula  of  Courir  sus 
and  is  directed  as  to  hostilities  to  state 
officers  and  interdicts  intercourse  be- 


tween civilians;  2  Westlake,  Int.  L., 
2  ed.  (1913)  39.  Twiss,  War,  2  ed. 
(1875)  75,  quotes  part  of  the  dedara- 
tion. 

^^The  separability  of  the  individual 
from  the  state  ol  which  he  is  a  member 
has  been  vigorously  attacked  by  a 
recent  author.  Hall,  Int.  Law,  6  ed. 
(1903)  64,  who  says  that  the  doctrine 
is  a  fiction,  which  he  distinguishes  from 
other  fictions  in  international  law  upon 
the  ground  that  the  latter  have  become 
in  a  sense  realities  and  are  in  the  main 
antecedent  to  international  law  and  in 
the  beginning  imposed  themselves  on  it. 
A  distinction  which  is  of  doubtful 
validity,  but  the  objection  is  good  as 
the  time  has  arrived  when  fictions  in 
international  law  may  be  discarded. 
The  notion  of  the  separability  of  the 
individual  is  not  a  fiction,  however, 
because  (A)  the  exemption  of  an  in- 
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Combatants  and  Non-combatants. 


§631.  Formerly  all  members  of  the  belligerent  state  were  enemies 
and  fighters  and  the  war  was  acttially  carried  on  between  all  the  indi- 
viduals of  the  state  against  all  the  individuals  of  the  other.  Now 
the  active  fighting  is  usually  confined  to  regular  combatant  forces, 
and  non-combatant  members  although  retaining  enemy  character 
and  subject  to  many  of  the  burdens  and  incidents  of  war,  are  in  a 
different  dass  from  the  fighting  combatants  and  subject  to  certain 
exemptions.  Some  contend  that  the  fighters  only  are  enemies,  and 
the  non-combatants  retain  their  former  relationship.  The  differ- 
ences are  simply  differences  between  in  the  attitudes  of  the  contesting 
parties  towards  each  other,  and  are  all  a  matter  of  municipal  law.* 


Non-combatants:  Non-commercial  Intercourse. 

§632.  Non-commercial  intercourse  between  the  members  of 
warring  powers  comprises  all  forms  and  varieties  of  communication 
and  intercourse  except  that  by  way  of  commerce,  business,  or  for  the 
purpose  of  gain.  Such  intercourse  is  of  frequent  occurrence  and 
plays  a  large  part  in  international  relations  between  the  states  of  the 
civilized  world.  We  have  cases  of  marriage,  friendship,  literary  and 
scientific  interests,  of  correspondence  and  many  other  headings  too 
numerous  to  mention  but  which  will  readily  occtu:  to  the  reader. 
This  intercotirse  may  be  divided  into  two  headings  of  innocent  and 
noxious.  Noxious  non-conmierdal  intercourse  comprises  all  com- 
munications which  will  in  any  way  damage  one  of  the  belligerent 
powers  or  impede  the  progress  of  hostilities  which  may  be  the  work 
of  spies,  the  breeding  of  propaganda,  etc..  undermining  of  home 
government,  and  so  on.    Such  intercourse  may  well  be  prohibited 


dividual  from  hostilities  depends  on  his 
separability  and  he  is  in  fact  exempt  in 
many  ways;  (B)  the  states  of  the  world 
do  in  fact  proceed  upon  that  notion. 
The  learned  author  also  says  the  doc- 
trine is  mischievous  because  it  is  the 
starting  point  of  the  attack  upon  the 
right  of  capture  of  private  property  at 
sea,  which  is  no  answer  at  all,  because 
even  if  it  is  the  starting  point  of  a  mis- 
chievous doctrine,  there  is  no  reason 
why  the  doctrine  may  not  be  over^ 
thrown  by  something  subsequent.  The 
notion,  however,  that  sM  men  are  ene- 


mies does  not  preclude  a  difference  of 
treatment  of  different  classes  of  those 
enemies  according  to  the  extent  of  their 
participation  in  the  war.  The  exclu- 
sion of  the  private  individual  from  the 
hostile  relations  of  states  is  a  modem 
development  under  the  factors  we  have 
alluded  to  and  is  not  affected  by  any 
doctrine. 

*  Combatants  are  discussed  |739  et 
seq.,  post.  Non-combatants  are  dis* 
cussed  under  heading  of  individuals  in 
war.    See  {1025  et  seq.,  post. 
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by  a  belligerent  state  in  the  interest  of  the  safety  of  the  community. 
Innocent  communications  between  the  members  of  the  belligerent 
powers  does  not  seem  to  call  for  any  control  or  regulation  except  in 
the  discretion  of  the  parties  concerned. 

Non-combatants:  Commercial  Intercourse. 

§633.  Each  state  will  determine  for  itself*  how  far  its  members 
shall  be  permitted  to  engage  in  commercial  intercourse  with  members 
of  the  enemy  state  and  although  the  question  is  discussed  at  some 
length  by  the  writers/  it  is  entirely  a  matter  of  municipal  law,  as  to 
which  there  is  some  diversity  of  practice  and  opinion  among  the 
independent  states  of  the  world. 


Internal  Effect  of  War. 

§634.  War  will  have  an  internal  effect  upon  a  belligerent,  that  is, 
the  state  act  of  the  belligerent  in  carrying  on  the  war  or  preparing 
for  it  or  doing  some  act  in  connection  with  it,  may  in  some  manner 
affect  the  lives  and  property  of  its  members.  Such,  for  instance,  is 
compulsory  military  service,  seizure  and  destruction  of  private 
property  for  carrying  on  war  and  restraints  upon  trading  with  the 
enemy,  and  sometimes  laws  regulating  intercourse  between  members 


•  The  following  writers  erroneously 
state  the  principle  of  non-intercourse 
with  enemy  as  being  the  general  rule, 
whereas  it  is  only  the  rule  of  some 
states;  1  Halleck,  Int.  L.,  4ed.  (1908) 
580;  Manning,  Int.  L.,  2  ed.  Amos. 
(1875)  167. 

'2  Cobbett  C:ases,  (1913)  63-91. 
See  Hershey,  Int.  L.,  ( 1 91 2)  366  et  seq. ; 
2  Oppenheim,  Int.  L.,  2  ed.  (1912)  63, 
133-140;  Twiss,  War.  2  ed.  (1875)  83; 
2  Westlake,  Int.  L.,  2  ed.  (1913)  48  et 
seq.;  2  Wildman,  Int.  L.,  (1850)  16-23. 
"The  Effect  of  War  on  Contracts  and 
on  Trading  Associations  in  Territories 
of  Belligerents,"  Coleman  Phillipson, 
(1909)  See  23  Har.  Law  Rev.  492. 
"Effect  of  War  on  the  Operation 
of  the  Statutes  of  Limitations," 
C.  N.  Gregory,  28  Har.  Law  Rev. 
673.  "German  Laws  Relating  to 
Payments  to  AHen  Enemies/'  Charles 


H.  Huberich,  17  Col.  Law  Rev- 
653.  "The  Effect  of  War  on  Con- 
tracts," John  M.  Hall,  18  Col.  Law 
Rev.  325;  1  Halleck,  Int.  L..  4  ed. 
(1908)  580.  Woolsey,  Int.  L.,  6  ed. 
(1897)  193,  says,  "It  follows,  however, 
clearly  from  the  notion  of  war  as  an 
interruption  of  peaceful  intercourse, 
that  all  the  commerce  between  subjects 
of  the  belligerents  is  unlawful,  unless 
expressly  licensed  or  necessary  for  war 
itself,"  upon  which,  it  is  to  be  observed, 
that  no  mere  notion  can  have  the  effect 
of  interrupting  commerce.  The  inter- 
ruption is  because  of  the  strong  arm  of 
the  state,  which  clearly  appears  from 
the  great  number  of  cases  arising  in 
the  British  and  American  courts  where 
property  of  the  member  of  the  state 
has  been  seized  because  of  trading  with 
the  enemy. 
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of  the  State,  as  moratorium  laws  and  the  laws  protecting  persons 
in  the  military  and  naval  service.  These  are  all  matters  of  municipal 
law  and  outside  the  scope  of  our  discussion.' 

Third  States  and  War. 

§635.  A  third  state  not  a  party  to  a  war  at  the  beginning  may  be 
related  to  the  war  as  a  neutral'  or  as  an  ally  of  one  of  the  belligerents. 
The  notion  was  frequently  advanced  that  third  states  had  a  right, 
according  to  international  law,  to  interfere  and  stop  a  war  beginning 
without  a  just  cause. '^  This  notion  confusing,  not  only  because  it 
uses  the  word  "right'*  in  the  sense  of  power,^^  but  also  because  it 
involves  the  hazy  conception  of  whether  the  war  is  just.  A  third 
state  will  assume  such  attitude  to  a  war  as  best  suits  its  own  self- 
interest  and  this  is  all  that  an  international  lawyer  can  say  on  the 
subject." 

Region  of  War. 

§636.  Since  a  state  act  is  limited,  as  we  have  pointed  out,"  *'  it 
follows  that  the  belligerent  will  be  limited  in  its  hostilities  to  the 
places  where  a  state  act  may  be  performed  without  invading  the 
jurisdiction  of  another  state  not  a  party  to  the  war.  A  recent  writer 
has  defined  the  places  where  the  hostilities  may  be  so  committed 
as  the  region  of  the  war."  The  region,  therefore,  includes  the 
jurisdiction  of  the  belligerent,  of  the  enemy,  of  no  state  and  the  open 
sea.  The  hostilities  may  not  actually  cover  all  of  that  area  and 
consequently  the  place  or  places  where  the  hostilities  actually  in 
fact  take  place  have  been  distinguished  as  the  theatre  of  the  war." 


"  1  Halleck,  Int.  L.,  4  ed.  (1908)  597 
et  seq. 

*  As  to  neutrality,  see  Chapter  1 2. 

**  See  |605,  ante,  on  causes,  etc.,  of  a 
war. 

"  See  {115,  ante,  on  rig^hts  in  inter- 
national relations. 

"  See  |369,  ante,  as  to  a  third  state 
interfering  to  compel  observance  of  the 
terms  of  a  treaty. 


w  •See  §74,  ante,  on  limitations  on 
state  act. 

"  "The  region  of  war  is  that  part  of 
the  surface  of  the  earth  on  which 
belligerents  may  prepare  and  execute 
hostilities  against  each  other.  Theatre 
of  war  is  that  part  of  a  territory  or  the 
open  sea  in  which  hostilities  actually 
take  place;"  2  Oppenheim,  Int.  L.,  2 
ed.  (1912)  85.  See  Hershey,  Int.  L., 
(1912)  352. 
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Preliminary. 


§637.  The  war  will  terminate  by  the  final  cessation  of  hostilities," 
and  usually  the  parties  meet  and  arrive  at  some  understanding  by 
way  of  a  treaty  of  peace.  It  has  therefore  been  said  by  the  writers 
that  there  are  two  wajrs  of  terminating  war:  (A)  the  cessation  of 
hostilities,  (B)  the  signing  of  the  treaty  of  peace.  There  may  be 
a  question  of  when  hostilities  have  actually  ceased  and  the  war  may 
gradually  die  without  any  definite  ending.  The  carrying  on  of  a 
war  disturbs  so  many  relations  that  it  is  extremely  advisable  to  have 
some  definite  termination  by  agreement  of  the  parties,  and  such 
seems  to  be  the  usual  modem  practice.  The  views  of  some  of  the 
writers  are  collected  in  the  note." 

Termination  op  War  by  End  of  Hostilities. 

.§638.  War  will  be  terminated  by  the  final  cessation  of  hostilities, 
but,  as  we  have  noted,  a  mere  suspension  will  not  necessarily  have 
that  effect.    While  cases  have  occurred  where  the  war  has  stopped" 


'^  To  be  distin^shed  from  suspen- 
sion of  hostilities,  which  is  discussed 
|769  et  seq.,  post,  and  which  does  not 
necessarily  tenninate  the  war. 

"  "War  is  terminated  by  the  con- 
clusion of  a  treaty  of  peace,  by  simple 
cessation  of  hostilities,  or  by  the  con- 
quest of  one  or  a  part  of  one  of  the 
belligerent  states  by  the  other;"  Hall, 
Int.  Law,  6  ed.  (1909)  553.  Phillimore, 
Int.  L.,  3  ed.  (1879-1888)  Vol.  3,  772, 
says:  War  terminated  in  three  ways: 
(1)  By  de  facto  cessation  of  hostilities 
on  part  of  both  belligerents  and  a 
renewal  de  facto  of  the  relations  of 
peace.  (2)By  unconditional  submis- 
sion of  one  party.  (3)  By  conclusion 
of  a  formal  treaty  of  peace  between  the 
belligerents.  "War  may  be  terminated 
by  (1)  Conquest,  (2)  By  cessation  of 
hostilities,  (3)  By  a  treaty  of  peace, 
(4)  In  case  of  civil  war  by  proclama- 
tion; Wilson,  Int.  L.,  (1910)  366. 
Walker,  Man.  Int.  L.,  (1895)  154,  says: 


"The  state  of  war,  in  general,  ceases 
with  the  signature  by  the  belligerent 
Governments  of  a  definite  treaty  of 
peace."  "The  state  of  War  may  be 
finally  terminated  by  a  mere  cessation 
of  hostilities,  or  by  the  complete  con- 
quest of  the  one  by  the  other  belligerent 
state;  it  commonly  ceases  with  the 
signature  of  a  formal  treaty  of  peace;" 
Walker,  Science.  Int.  L.,  (1893)  371. 
War  may  come  to  an  end  ( 1 )  By  com- 
plete submission  of  one  of  the  parties 
to  the  conflict  or  by  conquest.  (2)  By 
cessation  of  hostilities  between  the 
parties  to  the  conflict.  (3)  By  treaty 
of  peace  duly  concluded;  Wilson  8t 
Tucker,  Int.  L.,  (1901)  270. 

*•  For  reference  to  some  of  the  pre- 
cedents, see  Hall,  Int.  Law,  6  ed.  (1909) 
559;  2  0ppenheim,  Int.  L.,  2ed.  (1912) 
329;  3  Phillimore,  Int.  L,,  3  ed.  (1879- 
1888)  772;  Walker,  Man.  Int.  L., 
(1895)  55.  See  Protocol,  Aug.  12,  1898, 
between  Spain  and  United  States  of 
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without  any  further  indication  by  the  belligerents  of  their  intention 
to  stop  than  the  mere  cessation  of  hostilities,  the  general  rule  is  to 
draw  up  a  treaty  of  peace  finally  setting  out  the  termination  of  the 
war. 

Treaty  of  Peace. 

§639.  The  war  is  generally  terminated  by  a  treaty  of  peace. 
Such  a  treaty  differs  from  other  treaties  only  in  that  it  is  a  treaty 
made  under  the  peculiar  circumstances  of  terminating  the  war.  It 
is  therefore  more  properly  discussed  under  the  heading  of  treaties. 
There  is  usually  a  preliminary  agreement  suspending  hostilities,  which 
is  discussed  under  truces.  Then  there  is  a  preliminary  treaty  of 
peace  providing  for  the  ending  of  the  war,  after  which  a  final  treaty 
is  entered  into  settling  the  whole  controversy.  A  treaty  of  peace 
has  exactly  the  effect  provided  for  in  the  treaty.  Some  writers  lay 
down  general  rules  as  to  the  effect  of  such  a  treaty,  which,  while 
embodying  the  provisions  usually  found  in  these  documents,  are 
misleading.^^ 

Summary. 

§640.  War,  which  is  a  contention  by  force  between  independent 
states,^  is  a  condition  as  well  as  a  relation,  and  may  be  regarded  as  a 
circumstance  arising  when  one  or  more  states  engaged  in  pursuing 
the  international  remedy  of  force  are  met  with  resistance  from  a 
state  against  which  the  force  is  applied.  A  unilateral  act  of  force 
therefore  is  not  war,  although  it  may  lead  to  war.*  Violence  in 
municipal  life  is  controlled  by  the  power  of  the  state  and  is  unlawful. 
Accordingly  no  advantage  or  title  can  be  gained  by' the  exercise  of 
such  force  by  an  individual.  International  violence  is  not  controlled 
by  the  political  power  of  any  community,  as  a  state  act  is  subject 
only  to  international  restraint  and  beyond  the  cognizance  of  any 
municipal  court.  International  violence,  therefore,  or  war,  is  lawful 
according  to  international  law.^ 


America  embodying  terms  for  the 
establishment  of  peace  between  the 
two  countries,  30  Stat.  1742.  See 
proclamation  of  President  of  United 
States,  Aug.  12,  1898,  30  Stat.  1780. 

*^  As  to  treaties  of  peace,  see  Cran- 
dall,  Treaties,  2  ed.  (1916)  352  et  seq.; 
Hall,  Int.  Law,  6  ed.  (1909)  557;  3 
Phillimore.  Int.  L.,  3  ed.  (1879-1888) 
185,  774  et  seq.;  Vattel,  (1758)  Chit ty's 


Trans.  Book  IV.  II.  III.  IV.;  1  Wild- 
man,  Int.  L.,  (1849)  141-159;  Wheaton. 
Elements,  Dana's  ed.  (1866)  710  et 
seq.;  Wilson  &  Tucker,  Int.  L.,  (1901) 
272;  Woolsey,  Int.  L.,  6ed.  (1897)  260 
et  seq.;  Zouche,  L.  of  Nations  (1650), 
Carnegie  ed..  Part  II.  IX.  45-51. 
^  See  §601,  ante. 

*  See  §602,  ante. 

*  See  §603,  ante. 
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The  power  to  make  war  rests  in  the  govenunent  of  the  state  and 
from  the  international  point  of  view  is  complete  and  tmrestrained 
by  any  external  political  power.  The  factors  of  self-interest,  public 
opinion,  power  and  strength  of  the  adversary,  are  the  principal  ones 
restraining  the  exercise  of  the  war-making  power;  in  short,  the  chance 
of  success  and  material  benefit.  In  limited  governments  this  power 
to  make  war  may  be  restrained  by  the  municipal  law  and  sometimes 
is  specifically  committed  to  one  or  more  organs  of  government.* 

Object,  cause,  purpose,  motive  and  ftmctions  of  war,  although 
elaborately  discussed  by  the  writers,  are  totally  immaterial  to  the 
international  lawyer,  who  is  concerned  only  with  the  fact  of  war  and 
the  principles,  if  any,  applicable  to  the  conduct  of  the  states  under 
those  circumstances.  How  the  war  came  about,  as  well  as  the  cause 
of  its  end,  are  totally  irrelevant  and  will  accordingly  be  dismissed 
without  further  comment.* 

Independent  states  or  dependent  states  having  that  international 
ftmction  are  the  only  parties  to  war  in  modem  times.*  All  other 
violence  is  subject  to  municipal  law.  In  medieval  times  when  the 
power  of  the  state  was  weak  and  the  robber  baron  plied  his  trade 
in  the  highways  of  Europe  with  imptmity,  small  wars  and  fights 
between  these  individuals  were  frequent.  A  distinction  was  accord- 
ingly drawn  between  public  and  private  warfare,  which  distinction 
is  now  obsolete,  but  still  climg  to  by  many  writers.' 

A  belligerent  body  is  not  a  party  to  war;  that  is,  is  not  regarded 
as  engaged  in  permitted  international  violence  tmtil  its  belligerency 
has  been  recognized,  which  occurs  when  a  body  of  insurgents  exercises 
such  power  that  the  parent  state  is  unable  to  restrain  them,  and  the 
violence  engendered  spreads  and  affects  the  members  of  other  states 
so  that  the  circumstance  asstimes  an  international  aspect.' 

Guerilla  bands  are  bodies  which  formerly  were,  or  are,  part  of  a 
larger  force  engaged  in  the  conduct  of  hostilities,  and  the  question 
is  when  the  main  body  has  been  so  completely  overthrown  that  its 
power  to  exercise  international  violence  has  ceased  and  whether 
that  will  affect  the  guerilla  bands.' 

Private  armed  bodies  ai;e  not  recognized  as  entitled  to  engage  in 
violence,*®  and  privateers,  while  formerly  extensively  employed,  are 
not  parties  to  the  war,  only  agents  for  the  conduct  of  hostilities.** 
Pirates  are  independent  states,  but  since  they  are  not  recognized  as 

*  See  §604,  ante.   *  See  §606,  ante.   *  See  §608,  ante.   ^«  See  §610,  ante. 

*  See  §605,  ante.   ^  See  §607,  ante.   *  See  §609,  ante.   "  See  §611,  ante. 
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international  bodies,  may  be  dealt  with  by  any  state  which  seizes 
them.  They  have  no  international  standing  and  cannot  perform  an 
international  act;  therefore  they  cannot  engage  in  war." 

Private  corporations  are  subject  to  the  control  of  the  state  which 
incorporates  them,  but  may  exercise  any  power  delegated  to  them 
by  that  municipal  law.  Cases  have  occurred  where  private  corpora- 
tions have  engaged  in  war,  and  they  are  somewhat  in  the  same 
position  as  a  dependent  state.  Such  a  corporation  may  engage  in 
war  on  behalf  of  the  state  chartering  it,  if  sufficiently  authorized,  but 
cannot  engage  in  war  on  its  own  account  without  setting  up  as  an 
international  person." 

When  a  dependent  state  is  a  party  to  the  war,  we  may  disregard  the 
contest  between  it  and  the  independent  state  on  which  it  is  dependent, 
which  is  a  matter  of  municipal  law.^^  A  contest  between  states 
dependent  on  different  independent  states  may  be  pursued  as  per- 
mitted by  those  independent  states.**  A  contest  between  a  depend- 
ent state  and  an  independent  state  other  than  the  independent  state 
on  which  it  is  dependent,  will  in  like  manner  be  permitted  according 
to  the  extent  allowed  by  the  latter  independent  state.^  The  capacity 
of  the  neutralized  state  to  engage  in  war  depends  upon  the  treaty 
of  neutralization,  and  except  as  expressly,  or  possibly  by  implication, 
prohibited,  there  is  no  principle  restraining  the  war-making  power 
of  such  a  state.* 

It  is  clear  from  what  has  gone  before  that  individuals  cannot 
engage  in  war  and  no  violence  by  individuals  will  be  permitted  to  have 
any  international  effect.  It  is  also  obvious  that  the  state  must  act 
through  individuals  and  that  state  acts  of  violence  are  in  fact  per- 
petrated by  individuals,  who,  however,  act  therein  on  behalf  of  the 
state  and  the  individual  aspect  of  the  act  disappears  in  the  larger 
aspect  of  the  state  act.'  * 

Independent  states  engaged  in  war  may  also  be  classed  as  principal 
and  accessory  parties^  and  as  allies,*  the  meaning  of  which  terms  is 
clear  and  without  legal  significance.  Many  kinds  of  war  have  been 
distinguished,  but  they  are  all  unimportant  to  the  international 
lawyer  excepting  the  distinction  between  land  warfare,  sea  warfare, 
submarine  and  aerial  warfare,  which  distinctions  have  reference  to 
the  elements  in  and  upon  which  the  hostilities  take  place,  and 
because  of  which  there  are  some  distinctions  in  appljdng  the  general 
underl3dng  principles.* 

»  See  |612,  ante.  ^*  See  §616,  ante.  >  See  §618,  ante.  ^  See  §620,  ante. 
"  See  |613,  ante.  ^  See  §615,  ante.  *  See  §619,  ante.  *  See  §621,  ante. 
*«  See  §614,  ante.      *  See  §617,  ante. 
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War  is  begun  by  actual  oommencement  of  hostilities  by  either  or 
both  parties,  and  may  or  may  not  be  preceded  by  a  declaration  of 
war.'  The  older  writers  supposed  that  it  was  necessary  for  a  declara- 
tion in  due  form  to  be  delivered  by  the  parties  before  there  could 
be  said  to  be  a  legjal  war.  Other  writers  recognize  that  wars  were 
often  begun  without  declaration  and  drew  the  distinction  that  such 
wars  were  not  formal  wars.  It  is  probable  that  during  the  time 
when  private  war  was  resorted  to,  the  declarations  were  of  importance 
to  determine  who  were  parties  to  a  particular  fight  which  had  started; 
not  only  as  to  the  parties  who  were  engaged,  but  also  as  to  whether — 
after  western  Europe  became  divided  among  stronger  central 
governments — the  monarch  was  a  party  to  the  contest. 
'  Many  of  the  modem  writers  still  adhere  to  the  ancient  notion  of 
the  necessity  of  a  declaration,  although  it  is  perfectly  clear  on  a 
inoment's  reflection  that  many  wars  have  been  begun  without  any 
previous  declaration,  which  obvious  fact  at  once  disposes  of  any 
notion  that  a  declaration  is  necessary.  In  practice,  a  declaration  of 
war  is  probably  made  in  modem  times  in  most  cases,  as  fair  dealing 
and  consideration  of  the  interests  of  neutrals  imposes  on  the  state 
the  obligation  of  issuing  such  a  declaration." 

The  time  of  commencement  of  the  war  is  often  of  great  importance, 
but  the  question  is  entirely  one  of  fact,  which  is  frequently  of  extreme 
difficulty.  War  may  be  said  to  commence  with  the  first  hostilities 
or  on  the  date  of  the  previous  declaration  of  war  or  the  date  set 
out  in  that  declaration,  if  any.  The  parties  may  have  been  in  a 
belligerent  mood  for  some  time  previous  to  the  actual  commence- 
ment of  hostilities,  and  acts  of  hostilities  may  have  been  committed 
before  they  first  determined  to  begin  the  war.  A  case  like  this 
occurs  where  property  is  seized  prior  to  a  declaration  of  war.*  These 
are  questions  of  fact  which  need  not  detain  us  here. 

The  ftmction  of  making  war  rests  in  the  government  of  the  state, 
and  in  limited  governments  may  be  controlled  by  some  provisions 
of  the  municipal  law.'® 

War,  being  a  condition  or  relation,  cannot  of  itself  have  any  effect 
on  the  belligerent  or  anyone  else.  The  effort  on  the  part  of  each 
belligerent  to  annihilate  the  other  causes  each  one  to  adopt  a  certain 
attitude  towards  the  other  and  to  the  members  of  their  states.  This 
is  described,  but  sometimes  erroneously  it  is  believed,  as  the  effect 
of  war.''    The  belligerents  will  during  war  suspend  direct  diplomatic 

»  See  §622,  ante.      •  See  §625,  ante.     "  See  §627,  ante. 
•  See  §624,  ante.      '» See  §626,  ante. 
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intercourse,  and  recall  or  dismiss  the  envoys  which  each  has  sent  to 
the  other,  notwithstanding  which  communications  frequently  are 
sent  during  war  through  the  medium  of  the  diplomatic  officers  of 
neutral  powers,  and  there  is  no  reason  at  all  why  the  belligerents 
should  not  noaintain  direct  diplomatic  communication  during  the 
war.^  In  like  manner  the  performance  of  executory  treaties  will  be 
suspended,  as  neither  party  will  want  to  perform  for  the  benefit 
of  an  enemy,  and  those  entered  into  calling  especially  for  performance 
during  hostilities  may  or  may  not  be  observed.  An  executed  treaty 
obviously  cannot  be  affected,  as  it  has  disappeared  in  the  execution 
by  the  state.  Things  brought  about  by  such  performance,  as  a 
transfer  of  state  territory,  may  or  may  not  be  disturbed  during  the 
war,  as  well  as  at  any  other  time." 

Direct  personal  intercourse  between  members  of  the  belligerent 
states  may  or  may  not  be  affected.^^  Originally  all  members  of  the 
state  were  considered  enemies,  and  each  belligerent  exercised  the 
violence  of  war  against  all  members  of  the  other  state.  ^*  Hostile 
intercourse  is  now  confined  to  the  actual  fighters,  and  is  discussed 
under  the  chapter  on  "Conduct  of  Hostilities."  ^  Non-hostile  inter- 
cotu'se  may  be  commercial  or  non-commercial.*  Some  states  pro- 
hibit all  commercial  dealings  unless  specially  allowed;  others  allow 
all  such  tradings  tmless  specially  prohibited.  This  is  a  question 
entirely  of  municipal  law  and  generally  treated  under  the  heading 
of  "Trading  with  the  Enemy."  •  The  notion  that  all  members  of 
the  state  are  enemies  has  remained,  and  is  still  the  rule  in  modem 
times,  but  under  the  influence  of  wealth,  commerce,  enlightenment 
and  humanity,  the  application  of  violence  has  been  limited  with  some 
exceptions  to  the  fighting  forces  of  each  state. 

The  internal  effects  of  war,  that  is,  on  the  members  of  a  belligerent 
state,  are  matters  entirely  of  mtmicipal  concern,  although  frequently 
very  distressing  to  the  persons  involved.^  A  third  state  is  either  a 
party  to  the  war  or  neutral,  and  the  notion  sometimes  advanced  by 
the  writers  of  whether  a  third  state  may  interfere  in  a  war  begun 
without  just  cause,  is  the  same  as  that  we  have  already  noticed  con- 
cerning the  justice  or  injustice  of  a  war.' 

The  region  of  war  is  that  part  of  the  earth  where  the  belligerents 
may  prepare  and  execute  hostilities  against  each  other.  The  theatre 
of  war  is  the  place  where  the  hostilities  actually  take  place/ 

^  See  i62S,  ftnte.  ^»  See  §630,  ante.  >  See  §633,  ante.  »  See  §635,  ante. 
**  See  §629,  ante.  >  See  §631,  ante.  *  See  §634,  ante.  •  See  §636,  ante. 
>«  See  §630,  ante.      >  See  §632,  ante. 
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War  will  tenninate  when  the  parties  have  finally  suspended  hos- 
tilities, and  it  is  usual  for  them  to  enter  into  a  definite  treaty  of 
peace,  although  the  war  will  sometimes  die  out  without  any  treaty 
being  made.  The  carrying  on  of  war  disturbs  so  many  relations 
that  it  is  extremely  advisable  to  have  some  definite  termination 
of  the  hostilities  by  agreement,  and  such  seems  to  be  the  usual  modem 
practice.^  The  treaty  of  peace  is  distinguishable  from  other  treaties 
only  in  that  it  is  made  under  the  peculiar  circumstances  of  terminating 
the  war,  and  has  no  effect  except  such  as  is  expressly  stipulated  for, 
although  many  writers  lay  down  general  rules  which  they  think  apply 
apart  from  the  treaty.* 

'  See  (637,  ante.  *  See  §639,  ante. 
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Prbliminary. 

§660.  The  topic  of  neutrality  covers  that  branch  of  international 
law  which  is  the  latest  in  development.^  This  chapter  will  be  devoted 
to  an  examination  of  the  acts  of  a  neutral  and  a  belligerent  state,  and 
the  acts  of  their  members,  postponing  to  subsequent  chapters  the 
discussion  of  how  property  is  specifically  affected  in  war.*  Neutral- 
ized states  have  already  been  defined'  as  well  as  several  instances 
pointed  out  where  the  position  of  a  neutralized  state  is  of  importance 
in  the  discussion  of  several  topics  of  the  subject.  It  is  usual  for 
the  writers  to  discuss  neutrality  at  the  end  of  their  treatises,  on 
the  supposition,  perhaps,  that  it  is  the  latest  topic  in  international 
law,  or  else  to  introduce  the  subject  entirely  dissociated  from  the 
topic  of  war,  with  which  it  is  to  be  directly  contrasted.  Neutrality, 
furthermore,  should  logically  be  discussed  before  property  in  war, 
as  that  topic  involves  many  of  the  principles  of  neutrality. 

Neutrality  may  be  considered  under  three  main  headings:  (A) 
exercise  of  power  by  neutral  state  and  how  that  power  is  restrained 

» "This  subject  (neutrality)  presents  (1758)     Chitty's    Trans.     Book    III. 

many  questions  which  authors  have  §109. 

discussed  with  great  heat,  and  which  *See  property  in  war,  Chapters  14, 

have  given  rise  to  the  most  dangerous  15,  16,  17,  post, 

quarrels   between    nations;*'     Vattel,  *  See  §53,  ante,  on  neutralised  states. 
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SO  far  as  the  state  is  a  participant  in  the  hostilities;  (B)  how  far 
the  war  power  of  the  belligerent  is  to  be  restrained  so  far  as  it  affects 
neutral  interests;  (C)  how  far  are  individuals  involved  in  the 
neutrality  or  belligerency  of  the  states  of  which  they  are  members.* 
We  shall  first  define  neutrality,  refer  to  the  general  principles  under- 
lying the  whole  subject,  and  then  consider  specifically  the  headings 
above  enumerated. 

Definition  op  Neutrality. 

§661.  A  neutral  state  is  one  which  takes  no  part  in  a  war  between 
two  other  states.  Neutrality,  therefore,  is  the  condition  of  a  state 
or  the  relation  which  a  state  asstunes  with  respect  to  a  war  between 
two  or  more  other  states.  Several  definitions  have  been  collected 
in  the  note.*  As  two  independent '  states  may,  by  virtue  of  their 
inherent  power,  engage  in  war,  it  follows  that  no  third  state  can 
prevent  the  war  or  hinder  the  proceedings  by  any  act  of  force  without 


^"The  relations  between  neutrals 
and  belligerents  naturally  fall  into  two 
divisions:  (1)  The  relations  between 
neutral  states  and  belligerent  states  as 
states.  These  relations  are  determined 
by  the  respect  for  sovereignty,  by  inter- 
national usage,  and  by  treaties.  (2) 
Relations  between  the  states  and  indi- 
viduals. These  relations  involve:  (1) 
Ordinary  commerce,  (2)  Contraband, 
(3)  Unneutral  service,  (4)  Visit  and 
search,  (5)  Convoy,  (6)  Blockade,  (7) 
Continuous  voyage,  (8)  Prize  and  prize 
courts;'*  Wilson  &  Tucker,  Int.  L., 
(1901)  284. 

*  '*I  call  neutrals  (non  hostes)  those 
who  take  part  with  neither  of  the 
belligerent  powers,  and  who  are  not 
bound  to  either  by  any  alliance;" 
Bynkershoek,  Law  of  War,  (1737)  Du 
Ponceau  Trans.  66.  **  Neutrals  in  a  war 
are  those  who  take  no  part  in  it,  but 
remain  the  common  friends  of  the 
belligerents,  favouring  the  arms  of 
neither  to  the  detriment  of  the  others;" 
2  Halleck,  Int.  L.,  4  ed.  (1908)  161. 
"The  condition  of  those  States  which 
in  time  of  war  take  no  part  in  the  con- 


test but  continue  pacific  intercourse 
with  the  belligerents;"  Lawrence,  Int. 
Law,  5  ed.  (1913)  587.  "Neutral 
nations  are,  as  the  term  imports, 
those  who,  in  time  of  war,  are  not 
engaged  on  either  side  of  the  contest;" 
Manning,  Int.  L.,  2  ed.  Amos.  (1875) 
223.  "  Such  States  as  do  not  take  part 
in  a  war  between  other  States  are 
neutrals.  The  term  'neutrality'  is 
derived  from  the  Latin  neuter.  Neu- 
trality may  be  defined  as  the  attitude 
of  impartiality  adopted  by  third  States 
toward  belligerents  and  recognized  by 
belligerents,  such  attitude  creating 
rights  and  duties  between  the  impartial 
States  and  the  belligerents;"  2  Oppen- 
heim,  Int.  L.,  2  ed.  (1912)  361.  A 
neutral  is  one  not  engaged  in  war;  3 
Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
225.  "  Neutral  nations  are  those  who, 
in  time  of  war,  do  not  take  any  part 
in  the  contest,  but  remain  common 
friends  to  both  parties,  without  favor- 
ing the  arms  of  the  one  to  the  prejudice 
of  the  other;"  Vattel,  (1758)  (kitty's 
Trans.  Book  III.  §103.  "Neutrality 
does  not  consist  in  the  mere  impartial 
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invading  the  jurisdiction  of  the  other  two  states,  or  join  therein 
without  invading  the  jurisdiction  of  one  of  the  states.  Mere  impar- 
tiality, therefore,  in  the  assistance  rendered  is  not  neutrality.  A 
state  must  absolutely  refrain  from  any  act  of  participation  in  the 
war,  whether  positive  or  negative.* 

No  Neutrality  Unless  War  Exists. 

§662.  There  can  be  no  state  of  neutrality  unless  there  is  war 
between  two  other  independent  states,  consequently  a  civil  com- 
motion or  insurrection'  within  a  state  does  not  present  a  case  for  the 
existence  of  neutrality  tmless  the  belligerency  of  the  insurgents  has 
been  recognized.'    It  has  been  suggested  that  there  is  no  obligation 


treatment  of  opposing  belligerents,  but 
in    the   entire   abstinence   from,  any 
assistance  of  either  party  in  his  war- 
fare;" Walker,  Science,  Int.  L..  (1893) 
374;  Walker,  Man.  Int.  L.,  (1895)  160. 
"A  state  is  a  neutral  when  there  is  a 
war  and  it  is  not  in  a  state  of  war  with 
either  belligerent.     If  its  conduct  is 
unbecoming  to  that  condition,  even  if 
it  uses  violence  in  favour  of  one  of  the 
belligerents,  these  are  violations  of  the 
duties  incumbent  on  neutrals,  but  its 
condition  is  still  that  of  neutrality  so 
long  as  neither  its  own  choice  nor  that 
of  the  belligerent  whom  it  has  provoked 
has  placed  it  in  the  legal  condition  of 
being  at  war;"   2  Westlake,  Int.  L.,  2 
ed.  (1913)  190.    "  Neutrality  is  the  rela- 
tion which  exists  between  states  which 
take  no  part  in  the  war  and  the  belliger- 
ents.  Impartial  treatment  of  the  bellig- 
erents is  not  necessarily   neutrality. 
The  modem  idea  of  neutrality  demands 
an  entire  absence  of  participation,  direct 
or  indirect,  however  impartial  it  may 
be;"  Wilson  &  Tucker,  Int.  L.,  (1901) 
277.       "Neutrality     is,     in    general, 
abstention  by  a  state  which  is  not  a 
party  to  a  war  from  all  participation  in 
the  war,  and  may  extend  to  the  obliga- 
tion to  prevent,  tolerate,  or  regulate 
certain   acts   upon   the   part   of   the 
belligerents;"    Wilson,  Int.  L.,  (1910) 


385.  "A  neutral  state  is  one  which 
sustains  the  relations  of  amity  to  both 
the  belligerent  parties,  or  negatively  is 
a  non  hosHs,  as  Bynkershoek  has  it,  one 
which  sides  with  neither  party  in  a  war;" 
Woolsey,  Int.  L.,  6  ed.  (1897)  268. 

•  Woolsey,  Int.  L.,  6  ed.  (1897)  271. 
Neutrality  demands  abstinence  from 
assistance,  equal  succor  to  both  parties 
unneutral;  Manning,  Int.  L.,  2  ed. 
Amos.  (1875)  223. 

^  A  state  may  assist  another  state  to 
suppress  a  rebellion,  but  may  not 
assist  the  revolters  themselves;  Wool- 
sey, Int.  L.,  6  ed.  (1897)  289.  See  rules 
stated  by  Oppenheim,  Int.  L.,  2  ed. 
(1912)  Vol.  2,  366,  evidently  a  resume 
of  the  Resolutions  of  the  Institute  of 
International  Law,  at  meeting  of  1900, 
Carnegie  Ed.,  157.  Great  Britain 
refused  permission  to  organized  troops 
of  the  insurgents  in  Spain  to  make  use 
of  English  territory.  See  cases  dis- 
cussed, 2  Westlake,  Int.  L.,  2  ed.  (1913) 
210,211.  As  to  the  contention  that  the 
sections  of  the  Foreign  Enlistment  Act 
of  1870,  33-34,  Vict.  Ch.  90,  prohibiting 
illegal  ship-building,  apply  as  well  to 
the  case  of  an  insurgent  as  to  a  foreign 
state,  see  Halleck,  Int.  L.,  4  ed.  (1908) 
Vol.  1,  90n». 

*  See   f  84,  ante,  on  recognition  of 
belligerency. 
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of  neutrality  except  upon  notification  from  one  or  the  other  belli- 
gerent of  the  state  of  war.'  The  suggestion  is  believed  to  be  without 
weight.  The  neutral  state  must  ascertain  the  facts  by  its  own 
effort,  particularly  where  the  war  breaks  out  without  any  previous 
declaration  by  either  of  the  belligerents. 


Notion  of  Rights  and  Duties  op  Neutrals. 

§663.  A  great  many  authors  speak  of  the  rights  and  duties  of 
neutrality  or  the  rights  and  duties  of  neutrals.*®  Any  such  discussion 
is  infected  with  the  hopeless  ambiguity  in  the  use  of  the  word  "right" 
and  is  of  no  assistance  in  understanding  the  subject.^^ 

Rules  of  Neutrality. 

§664.  Some  attempts  have  been  made  to  lay  down  rules  of  neu- 
trality, but  no  very  great  success  has  attended  these  efforts  owing 
largely  to  the  fact  that  they  are  too  general.  ^^  Although  it  has  been 
supposed  by  some  writers  that  these  rules  are  clear  and  precise*  it 
must  be  confessed  that  upon  examination  it  will  appear  that  there  is 


•  Twiss.  War,  2  ed.,  (1875)  69. 

»  2  Halleck,  Int.  L.,  4  ed.  (1908)  161 ; 
Hall,  Int.  Law,  6  ed.  (1909)  77;  Her- 
shey.  Int.  L.,  (1912)  455;  2  Oppenheim, 
Int.  L.,  2  ed.  (1912)  378;  Lawrence, 
Int.  Law,  5  ed.  (1913)  608  et  seq.; 
Twiss,.  War,  2  ed.  (1875)  425.  See 
Resolutions  of  the  Institute  of  Inter- 
national Law,  at  meeting  of  1875, 
Carnegie  Ed.,  12.  Westlake,  Int.  L.,  2 
ed.  (1913)  VoL  2,  191,  says:  "We  may 
sum  up  by  sajring  that  neutrality  is 
not  morally  justifiable  unless  interven- 
tion in  the  war  is  unlikely  to  promote 
justice  or  could  do  so  only  at  ruinous 
cost  to  the  neutral.'*  This  is  only 
saying  that  a  state  is  bound  by  inter- 
national law  to  fight  according  to  some 
moral  rule  unless  it  would  be  ruined  in 
the  effort,  and  that  it  is  only  justifiable 
in  refraining  on  moral  grounds.  This 
is  open  to  serious  objection  and  lays 
down  a  low  rule  of  morality  because  the 
highest  morality  demands  that  the 
individual  or  nation  shall  follow  the 
ggodu^t  np  m$^tt^  whs^t  the  individual 


cost.  It  would  be  a  pretty  poor  system 
of  ethics  which  would  say  to  an  indi- 
vidual— ^you  must  make  this  or  such 
sacrifice  in  the  interest  of  morality  and 
honesty  unless  the  consequences  would 
be  ruinous  to  yourself.  If  they  are  you 
are  not  bound  to  do  so.  "Rights  and 
Duties  of  Neutrals,"  D.  C.  Brewer, 
New  York,  (1916)  Reviewed  in  29  Har. 
Law  Rev.  893. 

>^See  §115,  ante. 

"  2  Halleck,  Int.  L.,  4  ed.  (1908)  175n, 
quoting  rules  laid  down  in  treaty  of 
Washington  of  May  8,  1871;  Her^ey, 
Int.  L.,  (1912)  455  et  seq.;  2  Oppen- 
heim, Int.  L.,  2  ed.  (1912)  381;  2  West- 
lake,  Int.  L.,  2  ed.  (1913)  129  et  seq., 
192  et  seq.  The  Hague  Convention 
(XIII)  of  1907  concerning  the  Rights 
and  Duties  of  Neutral  Powers  in 
Naval  War.  The  Hague  Convention 
(V)  of  1907  respecting  the  Rights  and 
Duties  of  Neutral  Powers  and  Persons 
in  Case  of  War  on  Land.  ' '  Rechte  tmd 
Pflichten  der  Neutralen  M&chte  Im 
Seekrieg  Nach  Dem  Haager  Abkom-* 
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perhaps  in  this  department  the  greatest  obscurity  and  tmcertainty 
of  any  branch  of  international  law,  and  this  is  not  at  all  surprising 
owing  to  the  recent  development  of  the  subject. 

History  op  Neutrauty. 

§665.  The  details  of  the  history  of  neutrality  need  not  detain 
us  long  as  they  have  been  well  sketched  by  some  of  the  writers." 
The  fact  of  neutrality  no  doubt  existed  in  antiquity  and  the  middle 
ages,  but  seldom  occurred.  All  powerful  states  would  drag  the 
weaker  ones  into  a  war,  and  there  was  insufficient  commerce,  private 
property,  enlightenment,  or  regard  for  human  life  to  strengthen  the 
neutral  attitude  of  a  state.  The  wars  among  the  monarchs  of 
Europe,  down  even  to  modem  times,  were  waged  generally  over 
religion  or  for  purposes  of  aggrandizement  and  the  self-interest  of 
every  monarch  dictated  assistance  on  the  one  side  or  the  other, 
according  to  which  promised  him  the  most  material  benefit.  It  is 
not  so  much  that  neutrality  is  modem,  as  it  is  that  the  growth  in  the 
means  of ,  communication  and  international  commerce  involves  the 
position  of  a  neutral  with  greater  complexity  and  importance  than 
formerly  existed.**  The  principal  precedents  do  not  go  back  of  the 
latter  part  of  the  nineteenth  century. 


men  vom  18  Oktober,  1907,"  (1907) 
Paul  Einicke.  "The  Hague  Conven- 
tions Concerning  the  Rights  and  Duties 
of  Neutral  Powers  and  Persons  in  Land 
Warfare,*'  Antonio  S.  de  Bustamante; 
2  Amer.  J.  Int.  Law,  95  et  seq.  "The 
Hague  Conventions  Respecting  the 
Rights  and  Duties  of  Neutral  Powers 
in  Naval  War,**  Charles  Cheney  Hyde; 
2  Amer.  J.  Int.  Law,  507  et  seq. 

"  Bynkershoek,  Law  of  War,  (1737) 
Du  Ponceau  Trans.  66  et  seq. ;  Grotius, 
Belli,  ac.  Pads  (1625),  Whewell's  Trans. 
III.  XVII.;  Hall,  Int.  Law,  6ed.  (1909) 
571  et  seq.;  Hershey,  Int.  L.,  (1912) 
45  et  seq.;  Lawrence,  Int.  Law,  5  ed. 
(1913)  587  et  seq.;  Manning,  Int.  L., 
2  ed.  Amos.  (1875)  253;  2  (Dppenheim, 
Int.  L.,  2  ed.  (1912)  347  et  seq.;  Twiss, 
War,  2  ed.  (1875)  425  et  seq.;  2  West- 
lake,  Int.  L.,  2  ed.  (1913)  190;  Walker, 
Man.  Int.  L.,  (1895)  160;  Walker, 
Science,  Int.  L.,  (1893)  375  et  seq.; 


Wilson  &  Tucker,  Int.  L.,  (1901)  280; 
Wilson,  Int.  L.,  (19U))  386-391.  The 
Armed  Neutralities  of  1780  and  1800. 
Edited  by  James  Brown  Scott.  Car- 
negie Endowment  for  International 
Peace,  (1918).  The  author  has  made 
a  very  extensive  compilation  of  mate- 
rial relating  to  the  Armed  Neutralities. 
The  first  part  of  the  volume  contains 
extracts  from  the  works  of  publicists, 
while  the  second  part  deals  with  official 
documents,  including  treaties  and 
diplomatic  papers.  Reviewed  in  19 
Col.  Law  Rev.,  263.  "De  Vaebnede 
Neutralitets — Forbund;  Et  Avsnit  av 
Folkerettens  Historic,"  (1912)  Thor- 
vald  Boye.  See  10  Amer.  J.  Int.  Law, 
936.  "Nordens,  Sarlin  Danmarks, 
Neutralitet  under  Krimkrigen,"  (1914) 
Fredrik  Bajer.  See  10  Amer.  J.  Int. 
Law,  936. 

^^  Lawrence,  Int.  Law,  5  ed.  (1913) 
655  et  seq. 


NBUTRAUTY 


169 


fiW,M7 


Theories  and  Kinds  of  Neutrality. 

Thboribs  op  Neutrality. 


§666.  There  are  two  theories  of  neutrality:  one,  that  the  bellig- 
erent must  prevail  over  the  neutral  when  necessity  requires,  that  is, 
that  the  neutral  jurisdiction  must  give  way  to  and  is  inferior  to  the 
belligerent  jurisdiction.  This  theory  proceeds  upon  the  supposition 
that  neutrality  is  a  modem  development  by  way  of  exception  to  the 
condition  of  war,  which  was  the  general  former  practice.  The  other 
theory  is  that  neutral  jurisdiction  is  the  stronger  and  must  prevail 
over  the  belligerent  jurisdiction  as  war  is  reprehensible  and  to  be 
confined  within  the  smallest  possible  limits.  This  theory  reflects  the 
modem  development  of  commerce,  private  property  and  security  of 
individual  life." 

Kinds  of  Neutrality. 

§667.  A  distinction  has  been  drawn  between  different  kinds  of 
neutrality,  which  distinctions  are  immaterial.  They  are  as  follows: 
Absolute,*  Armed,'  Benevolent,'  Conventional,*  General,'  Imperfect,* 
Partial,*  Perfect,*  Permanent,^  Perpetual,'  Qualified,'  Strict,'. Tempo- 
rary,' Voluntary.'^    Some  of  which  are  sometimes  referred  to  as 


»»HaU.  Int.  Law,  6  ed.  (1909)  571, 
572;  Hershey,  Int.  L.,  (1912)  455;  3 
Philliraore,  Int.  L..  3  ed.  (1879-1888). 
114;  Lawrence,  Int.  Law,  5  ed.  (1913) 
655  et  seq. 

*  Absolute  is  nothing  more  than 
neutrality  according  to  the  definition, 
and  the  word  was  introduced  to  dis- 
tinguish the  case  of  qualified  neu- 
trality. 

*  Armed  Neutrality . — So  called  armed 
neutrality  is  simply  a  state  of  affairs 
when  a  neutral  takes  arms  to  defend 
its  neutrality.  Such  a  position  is  very 
difficult  and,  as  experience  has  shown, 
rarely  can  be  maintained  for  any  length 
of  time;  2  Oppenheim,  Int.  L.,  2  ed. 
(1912)  369.  Woolsey,  Int.  L.,  6  ed. 
(1897)  270,  doubts  whether  the  two 
leagues  of  the  Baltic  Powers  of  1780 
and  1800  may  be  properly  designated 
by  the  term  "neutrality,"  as  they  not 
only  armed  themselves  for  self-defense 
but  laid  down  principles  of  public  law 
against  the  known  maxims  of  one  of 
the  belligerents  which  they  were  ready 
to  make  good  by  force. 


*  Benevolent  Neutrality;    2  Oppen- 
heim, Int.  L.,  2  ed.  (1912)  370. 

*  Conventional  in  pursuance  of  treaty; 
2  Oppenheim,  Int.  L.,  2  ed.  (1912)  369. 

*  General,  Partial;  /(Dppenheim,  Int. 
L.,  2^.  (1912)  369. 

*  Imperfect,  Perfect. — Imperfect  neu- 
trality may  be  impartial  giving  both 
belligerents  equal  facilities  in  the  use 
of  territory,  etc.  Qualified  by  an  an- 
terior engagement  to  one  of  the  parties; 
Woolsey.Int.  L.,  6  ed.  (1897)268.  "The 
older  text  writers  divided  neutrality 
into  two  kinds.  The  first,  called  per- 
fect neutrality,  was  simply  that  which 
we  now  tmderstand  by  the  term  neu- 
trality. It  was  the  condition  of  states 
who  took  no  part  in  the  contest,  biit 
remained  on  friendly  terms  with  both 
sides.  The  second,  called  imperfect 
or  qualified  neutrality,  occurred  when 
a  neutral  state  gave  either  active  aid  or 
special  privileges  to  one  of  the  belliger- 
ents under  the  provisions  of  a  treaty 
made  before  the  war  and  not  in  antici- 
pation of  it;*'  Lawrence,  Int.  Law,  5  ed. 
(1913)  596.    Perfect  neutrality  is  where 
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d^;Tees  of  neutrality.  These  designations  only  refer  to  the  sur- 
rounding circumstances  of  the  neutrality,  or  draw  a  distinction  in 
point  of  time  or  place,  and  have  no  value  from  a  legal  point  of  view. 
But  there  can  be  no  degrees  of  neutrality  consistent  with  the  defini- 
tion.^^ Any  so-called  degree  is  something  which  is  not  neutral.  If 
there  are  any  degrees  they  are  degrees  of  unneutrality. 

Rbmbdy  for  Violation  op  Neutrality. 

§668.  The  remedy  for  violation  of  neutrality  by  a  neutral  is  for 
the  belligerent  to  set  in  motion  the  external  factors  influencing  inde- 
pendent state  conduct,^  including  a  possibility  of  treating  the  state 
in  question  as  a  belligerent  and  included  in  the  war.  And  where  a 
belligerent  violates  the  neutrality  of  a  neutral,  and  all  other  means 
fail,  the  neutral  must  then  join  in  the  war  on  the  other  side  if  it  desires 
to  maintain  its  independence  and  honor.  ^* 

Special  Instances  of  Neutrality. 


Neutrality  op  Particular  Territory. 


§669.    Many  instances  exist  where  by  treaty  certain  particular 
territory  has  been  neutralized,^^  as  canals,  straits,  etc.    This  is  what 


a  state  neither  actively  nor  passively, 
directly  nor  indirectly,  favors  either 
bdligerent;  2  Oppenheim,  Int.  L.,  2  ed. 
(1912)  370. 

'  Permanent,  Perpetual,  Temporary. 
— 2  Oppenheim,  Int.  L.,  2  ed.  (1912) 
368. 

*  Qualified. — Qualified  neutrality  is 
where  a  state  remains  neutral  on  the 
^ole,  but  actively,  or  passively, 
directly  or  indirectly,  gives  some  kind 
of  assistance  to  one  of  the  belligerents 
in  pursuance  of  a  treaty  entered  into 
prior  to  the  beginning  of  the  war  and 
not  for  this  special  war  exclusively;  2 
Oppenheim,  Int.  L.,  2  ed.  (1912)  370; 
Woolsey,  Int.  L.,  6  ed,  (1897)  268. 

♦Strict. — "Strict  neutrality  implies 
that  a  state  stands  entirely  aloof  from 
the  operations  of  war,  giving  no  assist- 
ance or  countenance  to  either  belliger- 


ent;" Woolsey,  Int.  L.,  6  ed.  (1897)  268. 

"Voltmtary. — ^Voltmtary  neutrality 
is  neutrality  not  in  pursuance  of  a 
treaty;  2  Oppenheim,  Int.  L.,  2  ed. 
(1912)  369. 

^^  The  following  are  of  the  opinion 
that  there  can  be  degrees  of  neutrality 
2  Oppenheim,  Int.  L.,  2  ed.  (1912)  368 
Woolsey,  Int.  L.,  6  ed.   (1897)  268 
Walker,  Science,  Int.  LV,  (l893)  383. 

"See  il05,  ante.        '**'*'  ' 

"  Neutral  declaring  war  on  beOiger- 
ent  because  of  violation  of  neutrality: 
1916,  United  States  of  America  de- 
clared war  on  Germany  in  the  War  of 
the  German  Aggression  1914-1918. 

14  "  Neutralization  is  an  act  by  which 
through  a  conventional  agreement,  the 
subject  of  the  act  is  deprived  of  belliger- 
ent capacity  to  a  specified  extent;" 
Wilson  &  Tucker,  Int.  L.,  (1901)  278. 
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may  be  called  a  local  neutralization,  and,  obviously,  only  affects  the 
parties  who  have  signed  the  neutralization  treaty.  A  few  instances 
are  referred  to  in  the  note.^^ 


'*In  the  following  cases  partictilar 
territory  has  beeil  neutralized:  Black 
Sea,  Treaty  of  March  30,   1856;    3 
American    J.    Int.    L.,    Supp.,    114. 
Canals — The  canal  between  the  Atlan- 
tic and  Pacific  by  the  Nicaragua  route. 
The  Panama  Canal  was  permanently 
neutralized  by  Article  3  of  the  Hay- 
Pauncefote  Treaty  of  November  18, 
1901,  between  Great  Britain  and  the 
United  States;  Hershey,  Int.  L.,  (1912) 
420n';    Lawrence,    Int.    Law,    5    ed. 
(1913)  605;    2  Oppenheim,  Int.  L.,  2 
ed.  (1912)  89.     "Real  SUtus  of  the 
Panama  Canal  as  Regards  Neutraliza- 
tion," H.  S.  Knapp;   4  Amer.  J.  Int. 
Law,  314.    Documents  relating  to,  3 
American  J.  Int.  L.,  Supp.,  108-114, 
127-139.     Proclamation  of  the  Presi- 
dent of  the  United  States  of  America 
as  to  maintenance  of  neutrality  of  May 
23, 1917;  11  American  J.  Int.  L.,  Supp., 
165.     See  f226n^,   ante.     The   Suez 
Canal  was  permanently  neutralized  by 
convention   of    1887    between    Great 
Britain  and  France,  and  of  1888  be- 
tween Austria,  Germany,  Italy,  Russia 
and  Spain,  the  Netherlands  and  Tur- 
key.   For  some  of  the  provisions  of  the 
convention  see  3  American  J.  Int.  L., 
Supp.  123;    2  HaUeck,  Int.  L.,  4  ed. 
(1908)  170ni;   Lawrence,  Int.  Law,  5 
ed.  (1913)  605.    Wilson  &  Tucker,  Int. 
L.,  (1901)  110,  discuss  neutralization  of 
the  Suez  Canal,  point  out  that  it  is  an 
artificial    waterway,    constructed    by 
private  capital,  and  wholly  within  the 
territory  of  a  state.    The  same  is  also 
true  of  the  Panama  Canal.     "Inter- 
national Conventions  for  the  Neutrali- 
zation of  Territory  and  their  applica- 
tion to  the  Suez  Canal/'  (1887)  Twiss. 
See  f226n^,  ante.    China  temporarily 
neutralized  during  the  Russo-Japanese 


War;    Hershey,  Int.  L.,  (1912)  11  In** 
The  former  Sardinian,  but  since  1860 
Frenchj   provinces   of   Chablais   and 
Faudgny  are  permanently  neutralized 
by  Article  92  of  the  Act  of  the  Vienna 
Congress,    1815;     Hershey,    Int.    L., 
(1912)  llln*>;   Lawrence,  Int.  Law,  5 
ed.  (1913)  601,  602;  2  O^^penheim,  Int. 
L.,  2  ed.  (1912)  88.     Lighthouse  on 
CapeSpartel;  2  Moore,  Dig.  of  Int.  <L., 
(1906)   22.     The  Ionian  Islands,  by 
Article  2  of  the  Treaty  of  London  of 
November  14,  1863,  3  American  J.  Int. 
L.,  Supp.  116,  are  permanently  neutral- 
ized since  they  merged  in  the  kingdom 
of  Greece.    But  this  neutralization  was 
restricted  to  the  islands  of  Corfu  and 
Paxo  only  by  article  2  of  the  treaty  of 
London  of  March  24,  1864;  3  American 
J.  Int.  L.,  Supp.  116;   Lawrence,  Int. 
Law,  5  ed.  (1913)  603;   2  Oppenheim, 
Int.  L.,  2  ed.  (1912)  88.     After  the 
peace  of  Amiens,  an  attempt  was  made 
to  neutralize  Malta,  which  failed;    2 
Moore,  Dig.  of  Int.  L.,  (1906)  20.   Port 
of  San  Juan  del  Norte,  River  of  that 
name,  and  Lake  Nicaragua  by  treaty 
between  Costa  Rica  and  Nicaragua,  of 
April  15,  1858;   2  Moore,  Dig.  of  Int. 
L.,  (1906)  22.    Rivers:  Custom  houses 
and  vessels  .and  persons  on  the  Rhine, 
Congress  of  Vienna,  1815.    Staff  and 
works  of  the  Danube  Commission;   2 
Moore,  Dig.  of  Int.  L.,  (1906)  20.    The 
Congo  and  the  Niger  and  portions  of 
the  Danube  are  neutralized;  Hershey, 
Int.  L.,  (1912)  420n*.    Danube  River 
treaty  of  March  30,  1856;  3  American 
J.  Int.  L.,  Supp  1 14.   Red  Cross  Units; 
2  Moore,  Dig.  of  Int.  L.,  (1906)  23. 
The  Straits  of  Magellan  are  perma- 
nently neutralized  by  Article  5  of  the 
boundary  treaty  of  Buenos  Ayres  of 
July  23,  1881,  between  Argentina  and 


172 


NEUTRALITY 


Special  Instances  of  Neutrality. 

Neutrality  of  a  Dependent  State. 


i|670»  671 


§670.  A  difficult  question  will  arise  when  a  dependent  state 
undertakes  to  remain  neutral  in  a  war  between  the  independent 
state  on  which  it  is  dependent  and  another  state.  Such  an  attitude 
may  be  the  subject  of  coercion  by  the  independent  state  under 
municipal  law.  The  enemy  state  may  well  do  all  that  it  can  to 
recognize  and  encourage  such  neutrality  because  by  so  doing  it 
will  damage  the  enemy  and  assist  its  own  cause.    Such  cases  are 


very  rare 


16 


Special  Neutrality  During  Hostilities. 

§671.  It  sometimes  occurs  that  in  the  cotu'se  of  hostilities  the 
belligerent  states  or  the  commanders  in  the  field  will  enter  into 
agreements  neutralizing  certain  particular  objects,  pieces  of  territory 
or  even  persons.  Such  agreements  have  the  same  force  and  effect 
as  an  armistice,  capitulation  or  truce.  A  few  precedents  are  referred 
to  in  the  note.* 


Chile;  3  American  J.  Int.  L.,  Supp.  121 ; 
2  Moore.  Dig.  of  Int.  L.,  (1906)  22; 
2  0ppenheim,  Int.  L.,  2  ed.  (1912)  89. 
Proposals  were  made  for  the  neutraliza- 
tion of  submarine  cables,  which  did  not 
materialize;  2  Moore,  Dig.  of  Int.  L., 
(1906)  23.  A  piece  of  territory  along 
the  frontier  between  Sweden  and 
Norway  is  neutralized'  by  the  Conven- 
tion of  Stockholm  of  October  26,  1905. 
Contracting  Powers  stipulate — see  Art. 
1,  last  paragraph — that  the  neutraliza- 
tion shall  not  be  valid  in  the  case  of  a 
war  against  a  common  enemy;  2  Op- 
penheim,  Int.  L.,  2 ed.  (1912)89.  "The 
Neutrality  of  the  American  Lakes  and 
Anglo-American  Relations,"  (1898)  J. 
M.  Callahan. 

*•  During  the  Mexican  War  of  1845, 
the  province  of  Yucatan  declared  its 
neutrality  in  the  war  between  Mexico 
and  the  United  States,  and  this  neu- 
trality was  recognized  by  the  United 
States  Government;  2  Halleck,  Int.  L., 
4  ed.  (1908)  165n. 

'  Capitulation  made  by  French  com- 


manding officer  on  Great  Britain  taking 
Dominicia  was  construed  as  conferring 
a  neutrality  in  existing  war  between 
Great  Britain  and  Prance  on  persons 
and  property  within  the  terms  of  the 
capitulation.  "The  Resolution,"  2 
Dall.  1  and  19  (1781).  1859— Exemp- 
tion of  the  pontifical  territory;  Wool- 
sey.  Int.  L.,  6  ed.  ( 1 897)  269n*.  Franco- 
German  War  of  1870 — The  commander 
of  the  French  man-of-war  "Dupleix" 
arranged  with  the  commander  of  the 
German  man-of-war  "Hertha" — ^both 
stationed  in  the  Japanese  and  Chinese 
waters — ^that  they  should,  through  their 
embassies  in  Yokohama,  propose  to 
their  respective  governments  the  neu- 
tralization of  the  Japanese  and  Chinese 
waters  for  the  time  of  the  war.  Ger- 
many consented  but  Prance  refused 
the  neutralization.  Turco-ItaHan  War, 
191 1 — Turkey  proposed  the  neutraliza- 
tion of  the  Red  Sea,  but  Italy  refused 
to  agree  to  it;  2  (Dppenheim,  Int.  L.,  2 
ed.  (1912)  89,  90. 
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|672  Special  Instances  of  Neutrality. 

Eppbct  op  a  Treaty  With  a  Belligerent  Imposing  Obugation 

OP  Military  Assistance. 

(672.  In  many  instances  treaties  have  been  made  by  which  one 
state  stipulated  to  furnish  active  military  assistance  to  another  state 
in  case  it  becomes  engaged  in  war  with  a  third  power.*  Such  treaties 
were  formerly  very  common  and  many  cases  occurred  where  the 
assistance  provided  for  was  rendered  without  involving  the  neu- 
trality of  the  furnishing  state.'    There  was  a  great  discussion  among 


*  The  principal  modem  instance  is  the 
treaty  between  Great  Britain  and  Japan. 

*  Halleck,  Int.  L.,  4  ed.  (1908)  Vol.  2, 
13,  dtes  the  relation  of  the  United 
States  to  France  and  Great  Britain,  at 
the  beginning  of  the  war  of  1793,  as  an 
example  of  qualified  neutrality.  Spain 
in  1796  entered  into  an  offensive  and 
defensive  alliance  with  France  by  the 
Treaty  of  San  Ildefonso  and  in  1803  on 
war  breaking  out  between  France  and 
Great  Britain,  Spain  contended  that 
assistance  to  the  French  under  the 
terms  of  the  treaty  was  consistent  with 
friendly  relations  with  Great  Britain. 
Spain  assisted  France  and  as  a  result 
war  broke  out  between  Spain  and  Great 
Britain.  For  discussion,  see  Walker, 
Science,  Int.  L.,  (1893)  385,  386.  The 
Treaty  of  1778  between  United^States 
and  France,  in  the  19th  article  pro- 
vided that  French  vessels,  whether  pub- 
lic or  private,  may  on  urgent  necessity 
enter  United  States  ports  and  be  sup- 
plied with  all  things  necessary  for 
repairs,  and  that  the  United  States 
should  not  admit  the  privateers  of  the 
enemies  of  France.  When  subsequently , 
in  1 793,  war  was  waged  between  Great 
Britain  and  France,  and  Great  Britain 
complained  of  the  admission  of  French 
privateers  to  American  ports,  the 
United  States  met  the  complaint  by 
advancing  their  treaty  obligations;  2 
Oppenheim,  Int.  L.,  2  ed.  (1912)  371, 
372.  Denmark  had  by  several  treaties, 
especially  one  of  1781,  undertaken  the 
obligation  to  fiu*nish   Russia   with   a 


certain  ntunber  of  men-of-war  and 
troops.  When,  in  1788,  during  war 
between  Russia  and  Sweden,  Denmark 
fulfilled  her  obligations  towards  Russia, 
she  nevertheless  declared  herself  neu- 
tral and,  although  Sweden  protested 
against  the  possibility  of  such  qualified 
neutrality,  she  acquiesced  in  the  fact 
and  did  not  consider  herself  to  be  at 
war  with  Denmark.  See  2  Cobbett 
Cases,  (1913)  302;  2  Halleck,  Int.  L., 
4  ed.  (1908)  162;  Hall,  Int.  Law,  6  ed. 
(1909)  589,  590;  2  Oppenheim,  Int.  L., 

2  ed.  (1912)  372;  3  Phillimore,  Int.  L., 

3  ed.  (1879-1888)  229-231,  where  he 
gives  provisions  of  the  declaration  and 
counter-declaration  of  Sweden.  Walker, 
Man.  Int.  L.,  (1895)  161,  says  that 
Great  Britain,  Prussia  and  Holland 
interfered  to  compel  the  recall  of  the 
Danish  auxiliaries,  and  that  opinion 
subsequently  solidified  against  the 
Danish  contention.  In  1848,  during 
war  between  Germany  and  Denmark, 
Great  Britain,  fulfilling  a  treaty  obliga- 
tion towards  Denmark,  prohibited  the 
exportation  of  arms  to  Germany, 
whereas  such  exportation  to  Denmark 
remained  undisturbed.  In  1900,  during 
the  South  African  War,  Portugal,  for 
the  purpose  of  complying  with  a  treaty 
obligation  towards  Great  Britain  re- 
garding the  passage  of  British  troops 
through  Portuguese  territory  in  South 
Africa,  allowed  such  passage  to  an 
English  force  which  had  landed  at 
Beira  and  was  destined  for  Rhodesia;  2 
Oppenheim,  Int.  L.,  2  ed.  (1912)  372. 
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the  text  writers  as  to  whether  such  assistaoce,  in  pursuance  of  the 
terms  of  the  treaty,  involved  a  departure  from  the  state  of  neutrality/ 
The  practice  of  making  such  treaties  has  almost  entirely  discon- 
tinued. They  were  formerly  useful  when  the  potentates  helped  to 
maintain  each  other  on  their  thrones  and  joined  together  to  assist  in 
maintaining  the  divine  right  of  kings.  Now,  however,  in  the  days 
of  republics,  there  is  very  little  occasion  for  such  treaties. 

State  Act  of  Neutral  State. 


Preliminary. 


(673.  The  neutral  may  be  passive  and  permit  the  belligerent  to 
perform  state  acts  invading  its  jtmsdiction,  which  case  will  be  dis- 
cussed tmder  the  heading  of  "State  acts  of  belligerents^  or  acts  of 
members  of  belligerent  states*  within  the  jurisdiction  of  the  neutral." 
We  are  now  concerned  with  the  overt  acts  of  the  neutral  state,  which 
may  be  divided  tmder  the  headings  of  direct  assistance  to  the  bellig- 
erent or  indirect  assistance.'  The  place  where  the  act  is  done  is 
immaterial,  as  the  act  is  a  state  act  whether  within  or  without  the 
jurisdiction. 

Notification  and  Recognition  op  Neutrauty. 

(674.  Neutrality  is  a  fact  and,  therefore,  like  other  facts  in 
international  life,  must  be  recognized  as  such  by  the  independent 
states  of  the  world.  It  is  customary,  therefore,  when  a  war  breaks 
out,  for  the  states,  and  particularly  the  states  not  desiring  to  take 
part  therein,  to  issue  proclamations  of  their  intended  neutrality, 


*  The  following  authors  are  of  opinion 
that  rendering  assistance  under  the 
terms  of  a  previous  treaty  is  no  de- 
parture from  neutrality;  Martens,  G., 
Law  of  Nations,  (1788)  Cobbett's 
Trans.  VI.  V.  9;  Twiss,  War.  2  ed. 
(1875)  469;  Vattel,  (1758)  Chitty's 
Trans.  Book  III.  §105.  The  following, 
however,  are  of  opinion  that  it  is  such 
a  departure:  Hall,  Int.  Law,  6  ed. 
(1909)  581;  2  HaUeck,  Int.  L.,  4  ed. 
(1908)  162,  306;  Manning,  Int.  L.,  2 
ed.  Amos.  (1875)  224-227;  2  Oppen- 
heim.  Int.  L.,  2  ed.  (1912)  93;  Walker, 
Man.   Int.   L.,   (1895)    161;    Walker, 


Science.  Int.  L.,  (1893)  384;  2  West- 
lake,  Int.  L.,  2  ed.  (1913)  206. 

*  See  §684,  post. 

*See  §712,  post. 

'  Walker,  Science,  Int.  L.,  (1893)  388, 
says  that  a  state  participates  in  the 
struggle  by  (1)  direct  state  act  granting 
succor  in  the  form  of  troops,  ships,  war 
material,  money  or  other  effective 
assistance;  (2)  indirect  state  act  by 
authorized  or  permitted  conduct  of  an 
individual  other  than  a  state  agent; 
(3)  act  of  a  mere  private  individual 
unnoticed  or  unauthorised  by  his  Gov- 
ernment. 
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which  are  oomxnunicated  to  the  parties  concerned.*  This  proclama- 
tion serves  as  a  notice  of  the  fact  of  neutrality,  and  also  it  is  cus* 
tomary  in  modem  times  for  the  states  issuing  such  proclamations  to 
therein  lay  down  the  principles  of  law  which  are  to  govern  the  conduct 
of  their  respective  members  during  the  imminent  war.*  The  fact  of 
neutrality  commences  from  the  time  that  the  war  begins  and  the 


•  2  Halleck,  Int.  L.,  4  ed.  (1908)  162; 
3  Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
226. 

*  For  references  to  proclamations  of 
neutrality  of  various  States,  see  Hall, 
Int.  Law,  6  ed.  (1909)  593nK    For  text 
of  the  British  proclamation  of  neutral- 
ity in  the  Russo-Turkish  War  of  1877, 
see  2  Halleck,  Int.  L.,  4  ed.   (1908) 
205n.    For  proclamation  of  the  United 
States  in  the  Russo-Japanese  War  of 
1904,   see   Hershey,    Int.    L.,    (1912) 
454n«;    Wilson,  Int.  L.,  (1910)  394n. 
Netherlands    Proclamation    of    1898; 
Wilson  &  Tucker,  Int.  L.,  (1901)  290n. 
United  States  of  America    Proclama- 
tion o£  August  22,  1870.    October  8, 
1870,  Franco-German  War;   Wilson  & 
Tucker,    Int.    L.,    (1901)    291,    292. 
1902,   February    12 — Chinese   Procla- 
mation of  Neutrality  in  the   Russo- 
Japanese  War.     Declaration  of  Neu- 
trality by  Sweden  and  Denmark  on 
outbreak  of  Crimean  War.    For  text 
see  3  Phillimore,  Int.  L.,  3  ed.  (1879- 
1888)   231.     Declaration  of  Norway, 
Denmark  and  Sweden  relative  to  the 
establishment    of    uniform    rules    of 
neutrality  of  December  21,   1912;    7 
American  J.  Int.  L.,  Supp.  187  et  seq. 
Egypt  issued  a  separate  proclamation 
of  neutrality  during  the  Russo-Japanese 
War;   Hershey,  Int.  L.,  (1912)  105n». 
German  Proclamation  of  Neutrality  of 
February    13,    1904,    Russo-Japanese 
War;    Wilson,  Int.  L.,  (1910)  393n". 
War  of  the  German  Aggression  (1914- 
1918),  neutrality  proclamations  of  the 
United  States  of  America,  see  9  Ameri- 
can J.  Int.  L.,  Supp.  110  et  seq.    1914, 
October    18 — Sovereigns   of   Norway, 


Sweden  and  Denmark  had  a  conference 
at  Malmo.  Sweden  agreed  to  maintain 
nctirraHty  of  their  states  in  the  War  of 
the  German  Aggression  1914-1918  and 
to  co-operate  for  the  protection  of  their 
joint  interests.  For  text  of  the  British 
Neutrality  Regulations  of  1870 — 
Franco-German  War,  see  2  Lorimer, 
Inst.  ( 1 883-4)  446  et  seq.  Letter  of  July 
19,  1870,  addressed  by  English  Foreign 
Secretary  to  Lords  Commissioner  of  the 
Admiralty  and  other  officers  in  the 
matter  of  British  neutrality.  For  text 
see  3  Phillimore,  Int.  L.,  3  ed.  (1879- 
1888)  296,  299.  See  2  Halleck,  Int.  L., 
4  ed.  (1908)  207n.  See  similar  letter  of 
April  30,  1877,  in  Russo-Turkish  War. 
1917,  February  1 1 — War  of  the  German 
Aggression  (1914-1918),  the  Govern- 
ment of  the  United  States  of  America 
notified  the  Swiss  Government  that  in 
the  hostilities  about  to  ensue  in  Europe, 
it  would  respect  the  neutrality  of 
Switzerland.  Memorandum  presented 
to  the  Swiss  Government  was  as  follows: 
"In  view  of  the  presence  of  American 
forces  in  Europe  engaged  in  the  prose- 
cution of  the  war  against  the  Imperial 
German  Government,  the  Government 
of  the  United  States  deems  it  appropri- 
ate to  annotmce  for  the  assurance  of  the 
Swiss  Confederation  and  in  harmony 
with  the  attitude  of  the  oobelligerents 
of  the  United  States  in  Europe,  that 
the  United  States  will  not  fail  to  ob- 
serve the  principle  of  neutrality  appli- 
cable to  Switzerland  and  the  inviolabil- 
ity of  its  territory,  so  long  as  the  neu- 
trality of  Switzerland  is  maintained 
by  the  Confederation  and  respected 
by  the  enemy." 
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neutral  state  has  kno^vled^e  of  the  war  and  has  exercised  its  choice  as 
to  participating  therein  or  sta3dng  out.  No  case  appears  to  have  arisen 
involving  the  question  of  the  time  of  the  commencement  of  neutrality. 

Maintenance  of  Neutrality. 

§675.  The  neutral  state  will  maintain  its  neutrality*  •  by  (A) 
refraining  from  any  state  act  assisting  either  belligerent,  (B)  by 
restraining  its  members  to  the  extent  required  by  international  law, 
by  appropriate  political  action  from  assisting  any  belligerent,  (C)  by 
preventing  any  belligerent  from  performing  a  state  act  on  the  neutral's 
territory  which  will  be  of  assistance  to  it  in  prosecuting  the  war. 
(D)  by  setting  in  motion  the  international  factors  of  conduct.  The 
state  act  of  the  neutral  consists,  therefore,  (A)  in  omitting  to  perform 
certain  acts,  (B)  in  restraining  members  of  the  state,  (C)  in  compelling 
its  state  officers  to  observe  the  obligation  of  neutrality,  among  which 
may  be  noted  the  obligation  of  making  the  decisions  of  its  prize 
courts  conform,  which  obligation  is  usually  catried  out  by  the  prize 
cotirts  of  their  own  motion.^'*  In  the  last  analysis,  however,  in  none 
of  these  cases  can  the  neutral  state  succeed  without  falling  back  on 
force."    The  neutral  state  will  maintain  its  neutrality  by  penal 


•*  Instances  of  Neutrality. — Neutral- 
ity of  Great  Britain  was  maintained  in 
the  following  wars:  Franco- Austrian 
War  of  1859;  Mexican  War;  American 
Civil  War;  Danish  War  of  1864; 
Prusso- Austrian  War  of  1866;  Franco- 
German  War  of  1870;  Russo-Japanese 
War  of  1904;  Turko-Italian  War  of 
1911.  "Neutrality  of  Great  Britain 
during  the  American  Civil  War,"  (1870) 
Montague  Bernard.  See  Walker, 
Science,  Int.  L..  (1893)  459.  1835— 
Neutrality  of  United  States  in  War 
l)etween  Mexico  and  Texas;  Twiss, 
War,  2ed.  (1875)  72. 

*®  Decisions  of  prize  courts:  "The 
Fanny,"  9  Wheat.  659  (1824). 

»»  2  Halleck,  Int.  L.,  4  ed.  (1908)  195; 
Hall,  Int.  Law,  6  ed.  (1909)  597,  598; 
Lawrence,  Int.  Law,  5  ed.  (1913)  652 
et  seq.;  2  Oppenheim,  Int.  L.,  2  ed. 
(1912)  387;  Walker,  Science,  Int.  L., 
(1893)  449,  450.  1870— Franco-Ger- 
man War — Luxemburg — was  unable  to 


prevent  numbers  of  French  soldiers 
fleeing  into  its  territory  and  thence  to 
France;  2  Oppenheim,  Int.  L.,  2  ed. 
(1912)  413.  The  vigorous  action  and 
state  of  preparation  by  Switzerland  in 
1859  and  1870,  and  of  the  United 
Netherlands  and  Switzerland  in  1914, 
protected  them,  when  without  such 
action  and  preparation  they  would  very 
likely  have  been  trampled  upon  as  was 
Belgium  in  the  War  of  the  German 
Aggression.  It  may  be  that  the  lack  of 
preparation  of  the  United  States  of 
America  in  1914-1917,  and  the  weak- 
ness of  its  foreign  policy  resulted  in 
that  country  being  dragged  into  the 
War  of  the  German  Aggression 
1914-1918,  when  if  it  had  been  so  pre- 
pared as  to  command  the  respect  which 
Germany  gave  Switzerland  and  the 
United  Netherlands,  the  United  States 
would  have  been  saved  entirely  the  cost 
of  entering  into  the  conflict. 
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laws^'  against  its  members  and  such  agents  of  the  belligerent  state 
within  the  jtirisdiction  as  are  without  immunity,  whether  private 
persons  or  officers,  and  by  compelling  the  departure  from  the  country 
or  marginal  waters,  of  agents,  envoys,  and  ships  having  immunity, 
and  which,  therefore,  cannot  be  subject  to  criminal  prosecution  in 
the  municipal  courts. 

Direct  Assistance  to  Belugersnts. 

§676.     Direct  assistance  is  open  participation  in  the  war  and 
requires  no  fiuther  comment.    A  few  cases  are  referred  to  in  the  note." 

Indirect  Assistance. 


Preliminary. 


§677.  Indirect  assistance  may  exist  where  the  neutral  state, 
without  participating  directly  in  the  war,  performs  some  acts  which 
assist  either  of  the  belligerent  parties  in  the  conduct  of  hostilities,  as 
by  furnishing  troops,  military  assistance,  sales  of  mtmitions  of  war, 
making  loans  of  money,  allowing  the  belligerent  to  use  its  territory.^^ 


"Great  Britain  Municipal  Law; 
Woolsey,  Int.  L..  6  ed.  (1897)  285-288. 
United  States  Municipal  Law;  Wool- 
sey, Int.  L.,  6  ed.  (1897)  284.  "The 
Neutrality  Laws  of  the  United  States," 
(1913)  Charles  G.  Penwick,  see  8  Amer. 
J.  Int.  Law,  946. 

"  1901 — United  Netherlands,  before 
sending  a  man  of  war  to  Africa  for  the 
purpose  of  bringing  President  Kruger 
to  Etux>pe,  made  sure  that  Great 
Britain  had  no  objection;  2  Oppen- 
heim,  Int.  L.,  2  ed.  (1912)  433.  1865— 
Commander  of  United  States  troops  in 
Texas  assisted  the  Mexicans  against  the 
Prench  by  placing  arms  for  their  use  in 
convenient  places  on  the  American  side 
of  the  Rio  Grande.  On  complaint  by 
Prance,  the  United  States  (Government 
directed  the  commander  to  observe 
strict  neutrality,  which  apparently  was 
not  obeyed;  Walker,  Man.  Int.  L., 
(1895)  163.  1894— Chino- Japanese 
War,  British  ship  Kow-shing  which  was 
transporting  Chinese  troops  was  sunk 


by  tf  Japanese  vessel  and  a  number  of 
Chini^  soldiers  were  rescued  by  a 
Prenfch  gtmboat  and  brought  into 
Korean  port  of  Chemulpo  and  others 
were  saved  by  a  German  man-of-war 
and  brought  into  a  Chinese  port;  2 
Opp^nheim,  Int.  L.,  2  ed.  (1912)  424. 
1904 — Russo-Japanese  War — ^After  a 
naval  engagement  between  the  belliger- 
ents outside  the  harbor  of  Chemulpo, 
the  neutral  fleets  received  a  number  of 
Russian  sailors  who  had  left  their  dis- 
abled Russian  ships.  Japan  demanded 
their  delivery  as  prisoners  of  war, 
which  was  refused,  but  afterwards  the 
m€ti  were  handed  over  to  Russia  with 
the 'understanding  that  they  were  to 
takfe  no  further  part  in  the  war;  2  Op- 
pehheim,  Int.  L.,  2  ed.  (1912)  424. 

"During  the  17th  century,  treaties 
of  neutrality  generally  stipulated  for 
state  acts  and  did  not  extend  to  acts  of 
individual  citizens;*  Hall,  Int.  Law,  6 
ed.  (1909)  575, 
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Sale  of  Munitions  and  Implements  of  War. 


§678 


§678.  The  most  obvious  act  of  indirect  assistance  is  where  the 
state  furnishes  munitions  and  implements  of  war^*  to  one  or  the  other 
of  the  belligerents  either  by  gift  or  by  way  of  sale,  and  while  such 
assistance  was  formerly  of  frequent  occurrence,  it  is  condemned  by 
the  writers  and  has  been  more  or  less  abandoned  in  practice.  A  few 
cases  are  referred  to  in  the  note.*' 


**  So  also  sale  of  coal  or  supplies  of 
government  stores  inconsistent  with 
neutrality;  Twiss,  War,  2  ed.  (1875) 
469.  Neutral  purchase  of  belligerent 
warships  in  the  fonner's  ports  thereby 
prevents  the  enemy  from  capturing  the 
ships  as  they  will  return  on  the  high 
sea  under  a  neutral  flag.  See  cases 
cited,  Hall,  Int.  Law,  7  ed.  (1917) 
63 8n,  where  he  refers  to  the  proposed 
purchase  by  Turkey  of  captured  Ger- 
man warships  in  her  ports  on  August 
10,  1914. 

"  1776 — ^French  Government  secretly 
supplied  munitions  of  war  to  the  re- 
volted American  colonies;  Walker, 
Science,  Int.  L.,  ( 1 893)  391.1 825— Dur- 
ing the  Mexican  War  of  Independence 
with  Spain,  the  Swedish  Government 
sold  three  old  men-of-war  to  two 
Swedish  merchants,  who  on  their  part 
sold  them  to  an  English  firm  which 
was  a  representative  of  the  Mexican 
insurgents,  but,  on  complaint  of  Spain, 
the  English  Arm  having  requested  the 
dissolution  of  their  contract,  the 
Swedish  Government  took  the  vessels 
back;  2  Cobbett  Cases,  (1913)  303; 
Hall,  Int.  Law,  6  ed.  (1909)  592;  2 
Oppenheim,  Int.  L.,  2  ed.  (1912)  426- 
427;  Twiss,  War,  2  ed.  (1875)  168; 
Walker,  Man.  Int.  L.,  (1895)  163; 
Walker,  Science,  Int.  L.,  (1893)  392. 
1863 — The  British  Government  during 
the  American  Civil  War  sold  an  old  gtm 
boat,  the  "Victor"  to  a  private  pur- 
chaser, and  on  subsequently  finding 
that  she  had  been  obtained  possession 
of  by  the  agents  of  the  Confederate 
States,  gave 'an  order  that  no  more 


government  ships  should  be  sold  during 
the  war;  2  Oppenheim,  Int.  L.,  2  ed. 
(1912)  427;  Walker,  Science,  Int.  L., 
( 1 893)  3 93n*-  For  other  cases  of  seizure 
by  Great  Britain  of  war  vessels  in 
British  territory,  see  Walker,  Science, 
Int.  L.,  (1893)  464.  1871— A  pubHc 
sale  of  surplus  guns,  rifles  and  other 
arms  belonging  to  the  United  States 
Government  was  held  in  New  York. 
Large  quantities  were  purchased  by 
French  agents,  taken  on  board  French 
ships  from  the  Government  arsenal  at 
Governors  Island,  and  paid  for  through 
the  French  consul  without  any  com- 
plaint apparently  being  made  by 
Prussia;  Hall,  Int.  Law,  6  ed.  (1909) 
592n*;  2  Oppenheim,  Int.  L.,  2  ed. 
(1912)  427;  Walker,  Man.  Int.  L., 
(1895)  163;  Walker,  Science,  Int.  L., 
(1893)  394.  It  is  generally  admitted, 
however,  that  this  was  a  clear  violation 
of  neutrality.  See  report  of  United 
States  Senate  Committee  that  there 
was  no  violation  of  neutrality,  referred 
to  by  Wilson  &  Tucker,  Int.  L..  (1901) 
294.  Walker,  Science,  Int.  L.,  (1893) 
394,  suggests  that  Prussia  did  not  com- 
plain as  she  did  to  Great  Britain  under 
a  misapprehension  of  the  treaties  with 
the  United  States  of  America.  1894 — 
Chino- Japanese  War — Chile  sold  ship 
"Esmeralda"  to  Japan,  transferring  it 
through  Ecuador.  1903 — Japan  pur- 
chased warship  from  Argentina,  to 
which  no  objection  was  made  as  the 
transfer  was  completed  before  out- 
break in  1904  of  the  war  with  Russia. 
1904 — Russo-Japanese  War;  Ham- 
burg-American line  and  North  German 
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Act  of  Neutral  State. 

Loaning  Money. 


§679.  It  is  generally  the  opinion  that  a  state  may  not  make  loans 
of  money  direct  to  either  of  the  belligerent  powers.*^  Money  is  one 
of  the  most  important  sinews  of  war,  and  a  loan  of  a  sum  of  money 
may  be  almost  equivalent  to  the  assistance  rendered  by  an  army  or 
navy.  Few  cases  have  arisen  where  any  such  loans  have  been  made. 
The  opinion  was  formerly  entertained  by  a  great  many  writers  that 
such  loans  might  be  made  without  infringing  on  neutrality.^ 

Furnishing  Troops  and  Naval  Forces. 

§680.  The  furnishing  of  troops  was  very  common  in  Europe 
until  recent  times  and  many  states  made  large  stmis  of  money  by 
hiring  out  their  forces  to  serve  in  the  pay  of  other  powers.  A  dis- 
tinction must  be  drawn  between  the  case  where  the  individual  of  a 
state,  either  individually  or  in  concert  with  others  entirely  apart  from 
the  government,  enlists  in  the  service  of  a  foreign  army.*  That  is  not 
a  case  of  a  state  furnishing  troops.  The  case  we  are  discussing  is 
where  the  state  lends  its  troops  and  its  officers  in  their  official  capacity 
to  the  army  of  one  of  the  belligerents.  The  practice  has  almost 
entirely  ceased.  A  few  cases  which  have  occurred  are  referred  to  in 
the  note.* 


Lloyd  sold  certain  vessels  to  Russia 
which  were  at  once  enrolled  in  the 
Russian  Navy  as  second-class  cruisers. 
It  appears  that  Japan  did  not  lodge  a 
protest  with.  Germany  on  account  of 
the  sale.  The  question  involved  is  one 
of  fact.  Had  the  vessels  really  been 
auxiliary  cruisers  of  the  German  Navy 
under  an  arrangement  with  the  German 
Government,  and  had  that  government 
consented  to  the  transaction,  Germany 
would  have  violated  its  neutrality.  It 
was  contended  in  Germany  that  the 
vessels  were  not  auxiliary  German 
cruisers,  and  if  so,  there  seems  to  be  no 
objection  to  the  sale;  2  Oppenheim, 
Int.  L.,  2  ed.  (1912)  390.  But  the 
vessel  is  subject  to  capture  as  contra- 
band  of  war.    See  $978,  post. 

"Walker,  Man.  Int.  L.,  (1895)  163, 
164. 

^  Loans  by  state  with  interest  not  a 
breach  of  neutrality  unless  evidently 


for  the  purpose  of  enabling  enemy  to 
attack  or  made  without  interest; 
Vattel,  (1758)  Chitty's  Trans.  Book 
III.  5110. 

'  See  §705,  post,  for  discussion  of,  see 
§689,  post.  The  writers,  however,  con- 
fuse the  furnishing  of  troops  by  a 
neutral  with  the  case  of  a  belligerent 
raising  troops  by  levying  on  the  terri- 
tory of  the  neutral.  Frequently  treated 
together  in  practice  and  in  treaties. 
See  Illegal  Enlistment,  2  Westlake,  Int, 
L.,  2  ed.  (1913)  210,  211,  where  he  dis- 
cusses the  English  Foreign  Enlistment 
Act  of  1870  and  the  United  States  laws 
which  he  does  not  particularize. 

*  Henry  IV.  allowed  entire  regiments 
of  French  soldiers  to  enter  into  the  ser- 
vice of  the  United  Provinces;  Hall,  Int. 
Law,  6  ed.  ( 1 909)  574.  1 63 1— Marquis 
of  Hamilton  headed  an  expedition  of 
6000  men  with  which  he,  with  the  con- 
sent of  the  King  of  England,  went  to 
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Neutral  Setting  Up  Prize  Court. 


11681,682 


§681.  The  fact  of  neutrality  imposes  certain  restrictions  on  the 
jtirisdiction  of  the  neutral  pri^  court  which  cannot  determine  the 
validity  of  a  capture  between  belligerents,*  and  must  restore  property 
capttu^  in  violation  of  its  neutrality.  It  would  perhaps  be  more 
accurate  to  say  that  because  of  the  neutrality,  the  jurisdiction  of  the 
neutral  court  is  not  enlarged  to  that  of  a  prize  court. 

Purchase  of  Conquered  Territory. 

§682.  The  question  may  arise,  although  precedents  are  scarce, 
of  whether  a  purchase  by  a  n'feutral  from  a  belligerent  of  territory 


the  assistance  of  Gustavus  Adolphus; 
Hall,  Int.  Law.  6  ed.  (1909)  574;  2  dp- 
penheim,  Int.  L.,  2  ed.  (1912)  390. 
1727 — ^When  England  was  already  in.  a 
state  of  informal  war  with  Spain,  ^e 
Landgrave  of  Hesse  Cassel  agreed  to 
provide  her  with  12,00  troops  "when- 
ever they  should  be  wanted. "  "  \  74i — 
United  Provinces,  during  the  war -of 
the  Austrian  Succession,  under  .tl^eir 
guarantee  of  the  Pragmatic  Sanction 
sent  an  auxiliary  corps  of  20,000  men 
to  the  assistance  of  Maria  Theresa,  and 
they  gradually  so  engaged  with  their 
whole  force  in  the  active  operations  of 
the  war  that  the  brilliant  campaign  of 
Marshal  Saxe  in  1746  left  them  desti- 
tute of  an  army.  Nevertheless,  when 
in  the  next  year  the  French  forces 
entered  Holland,  a  Royal  Declaration 

• 

announced  that  the  invasion  was  solely 
intended  to  put  a  stop  to  the  effects  of 
the  protection  given  to  the  English 
and  Austrian  armies  by  the  Republic, 
"sans  rompre  avec  ello."  Piedmont 
engaged  in  like  manner  in  the  same 
war;  and  England  in  it,  as  in  the  Seven 
Years*  War  and  that  of  American  Inde- 
pendence, drew  large  bodies  of  troops 
from  neutral  German  states  under 
treaty  with  their  sovereign;"  Hall,  Int. 
Uw,  6  ed.  (1909)  609.  1877— Turko- 
Servian  War — Russian  officers  left  the 
Russian  Army  and  entered  the  Servian 
Army  as  volunteers  with  permission  of 
the  Russian  Government;    2  Oppen- 


heim,  Int.  L.,  2  ed.  (1912)  391,  says 
violation  of  neutrality,  as  Russian 
Government  should  have  prevented. 
A  number  of  treaties  were  made  stipu- 
lating against  such  assistance  to  the 
enemies  of  the  contracting  parties; 
Manning,  Int.  L.,  2  ed.  Amos.  (1875) 
229-232.  See  cases  cited  by  Walker, 
Science,  Int.  L.,  (1893)  378  et  seq.  A 
number  of  Swiss  troops  are  still  in  the 
Papal  service;  2  Halleck,  Int.  L.,  4  ed. 
(1908)  8  n*.  Switzerland  formerly  fur- 
nished many  mercenaries.  1859 — For- 
bidden by  mtmicipal  law. 

*'*The  Mary  Ford"  3  Dall.  188 
(1796).  In  the  following  cases  the  prize 
court  of  a  neutral  restored  property  of  a 
friend  captured  in  violation  of  neutral- 
ity. "The  Alerta"  and  Cargo,  9 
Cranch.  359  (1815);  "The  Estrella." 
4  Wheat.  298  (1819) ;  Talbot  v.  Jensen, 
3  Dall.  133  (1795).  But  jurisdiction 
does  not  extend  to  awarding  damages 
against  the  captors;  "La  Armistead  de 
Rues"  5  Wheaton  385  (1820).  Dis- 
cussed, Twiss,  War,  2  ed.  (1875)  490, 
491.  In  these  cases,  however,  where 
capture  was  not  made  in  violation  of 
the  neutrality  law,  a  neutral  court  re- 
fused to  take  jurisdiction  to  inquire  into 
the  legality  of  the  capture  and  there 
was  no  restitution.  "The  Divina 
Pastora."  4  Wheat.  52  (1819);  "The 
Neustra  Senora  de  la  dUiridad,"  4 
Wheat.  497  (1819.) 
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which  has  been  conquered  from  the  enemy  will  be  an  infraction  of 
neutrality.*  It  might  be  that  the  transfer  of  such  territory  during 
the  war  to  a  third  party  would  be  of  great  military  assistance  to  the 
conquered  state.  Since  the  test  of  neutrality  is  whether  the  act  in 
question  is  of  benefit  in  the  prosecution  of  the  war,  it  seems  fair 
to  assume  that  such  a  transfer  would  be  a  breach  of  neutrality.  The 
few  cases  which  have  occurred  are  referred  to  in  the  note.' 


Neutral  State  in  Jurisdiction  of  a  Third  State,  on  the  High 

Sea  or  in  Jurisdiction  of  No  State. 

§683.  Whenever  the  neutral  state  is  outside  its  jurisdiction  it 
must  observe  its  neutrality  just  as  within,  and  there  is  no  distinction 
whatever  as  to  the  place  where  the  state  act  is  performed.^  The 
neutral  state  will  appear  on  the  high  seas  through  its  public  ships  and 
public  ships  only.    We  have  already  discussed  the  nature  of  the 


'  "So  the  purchase  by  the  neutral  of 
a  belligerent  conquest  before  the  ter- 
mination of  the  war  can  only  be  regarded 
as  an  unfriendly  act  towards  the  hostile 
belligerent,  and,  in  any  case  such  pur- 
chase will  be  subject  to  the  verdict  of 
the  struggle  r*  Walker,  Man.  Int.  L., 
164.  Halleck,  Int.  L.,  4  ed.  (1908)  Vol. 
2, 490,  discusses  elaborately  the  validity 
of  alienation  made  in  anticipation  of 
conquest.  He  says  the  avowed  deter- 
mination of  a  state  to  make  a  perma- 
nent acquisition  of  such  territory,  its 
preparedness  for  conquest,  and  its 
ability  to  effect  it  as  proved  by  the 
result  give  the  conqueror  an  incohate 
or  inceptive  right  to  such  territory  or 
at  least  suspend  the  right  of  the  original 
owner  to  alienate  it.  The  conception 
advanced  by  this  author  is,  it  is  be- 
lieved, purely  fanciful. 

•  1700-1718— During  the  Northern 
War,  Denmark  sold  the  occupied 
Swedish  territories  of  Bremen  and  Ver- 
den  to  Hanover;  2  Oppenheim,  Int. 
L.,  2  ed.  (1912)  205.  "The  Island  of 
Guadeloupe,  acquired  by  conquest,  was 
transferred  by  England  to  a  third 
power,  subject  to  the  right  of  the 
former  proprietor;'*    1  Wildman,  Int. 


L.,  (1849)  162.  1713— The  town  of 
Stettin  njras  ceded  by  Russia  to  the 
King  of  Prussia  before  the  former  had 
obtained  the  cession  of  it  by  the  treaty 
of  peace;  Martens,  G.,  Law  of  Na- 
tions, (1788)  Cobbett's  Trans.  VI.  III. 
1  In.  The  question  was  raised  in  con- 
*  nection  with  the  cession  of  Louisiana 
by  Spain  to  the  United  States  of  Amer- 
ica on  the  eve  of  war  with  Great  Britain. 
As  the  cession  was  made  before  the 
outbreak  of  war,  the  question  did  not 
materialize;  1  Moore,  Dig.  of  Int.  L., 
(1906)  280. 

'  "In  1898  the  "Itata,"  a  transport 
in  the  service  of  Chilean  insurgents, 
was  accused  of  violating  the  neutrality 
laws  of  the  United  States.  She  was 
pursued  by  American  naval  forces  from 
San  Diego,  California,  to  Iquique, 
Chile,  where  she  was  surrendered  to 
Admiral  McCann  under  duress,  but 
without  resistance.  The  United  States 
and  Chilean  Claims  Commission  de- 
cided that  "the  United  States  com- 
mitted an  act  for  which  they  are  liable 
to  damages  and  for  which  they  should 
be  held  to  answer;"  Henhey,  Int.  L., 
(1912)  200n. 
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jurisdiction  over  public  ships,*  and  the  respect  which  the  public 
ships  of  the  several  states  pay  each  other  upon  the  high  seas.  Invasion 
of  jurisdiction  by  anything  done  to  a  public  ship  is  almost  unknown 
except  in  time  of  war.  Neutral  public  ships  upon  the  high  seas, 
therefore,  will  not  be  interfered  with  by  the  belligerent  operations 
tmless  they  are  in  the  vicinity  of  the  naval  engagement  when  there 
will  be  danger  of  being  struck  by  flying  shells.'  In  such  a  case,  it 
seems  clear  that  the  neutral  ship  is  bound  to  get  out  of  the  way  and 
give  the  combatants  plenty  of  room  to  conduct  hostilities.  Except 
for  this  there  seems  to  be  no  case  of  indirect  assistance  of  a  neutral 
ship  which  may  arise  at  sea.  Where  there  is  direct  assistance,  the 
ship  would  engage  in  hostilities,  furnish  supplies,  etc. 

Belligerent  State  Act. 


Preliminary. 


§684.  The  state  act  of  a  belligerent  is  to  be  considered  from  the 
standpoint  of  neutrality  only  in  so  far  as  the  act  is  done  in  the  juris- 
diction of  the  neutral  state.  A  belligerent  state  act  done  on  the  open 
sea  in  the  jurisdiction  of  the  enemy  or  in  jurisdiction  of  no  state  cannot 
in  any  way  compromise  the  neutrality  of  another  state. 

State  Act  of  Belligerent  in  Neutral  Territory. 


Preliminary. 


§685.  It  is  now  necessary  to  consider  what  act  of  a  belligerent 
state  is  a  violation  of  the  neutrality  of  another  state,  or  as  it  is  put 
by  some  writers,  what  are  the  duties  and  obligations  of  a  neutral 
with  respect  to  state  acts  of  a  belligerent.^'*  The  principle  is  clear 
that  the  belligerent  state  may  not  perform  any  act  within  the  juris- 
diction of  the  neutral  state  without  its  consent  and  an  act  done  with 
the  knowledge  of  the  neutral  state  without  protest,  is  an  act  done 
with  its  consent."  If  by  that  act  the  belligerent  is  helped  in  the 
prosecution  of  the  war,  the  attitude  of  neutrality  has  been  departed 

*  See  §285,  ante.  been  pointed  out.    See  §115,  ante,  and 

•  See  §843,  post,  on  public  neutral      §663,  ante. 

property  in  war.  "  See  §502,  ante,  on  conflict  of  state 

*•  The  obscurity  in  .the  use  of  the      jurisdiction, 
words  "right "  and  " duty  "  has  already 
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from.  We  must,  however,  note  that  the  act  of  the  belligerent  to  be 
objectionable  must  be  a  benefit  in  the  prosecution  of  the  war.  If  the 
act  has  nothing  whatever  to  do  with  the  war,  and  it  is  of  no  material 
advantage  in  connection  therewith,  there  seems  to  be  no  reason  to 
consider  it  a  breach  of  neutrality,  although  it  may  be  an  invasion 
of  the  jurisdiction. 

An  independent  state  is  not  botmd  in  time  of  peace  to  notice 
invasions  of  its  jurisdiction  at  all,  but  in  time  of  war  is  under  the 
obligation  of  preventing  acts  violating  its  neutrality  if  it  desires  to 
retain  the  attitude  of  neutrality."  A  distinction  is  to  be  drawn 
between  acts  of  the  state  performed  on  land  and  performed  in  the 
maritime  belt  of  neutral  territory,  as  the  belligerent  state  has  no 
standing  whatever  on  land  without  the  consent  of  the  neutral,  but 
has  a  qualified  privilege  of  entering  the  marginal  belt." 

Belligerent  Use  of  Land  Teiritory  of  a  NeutraL 


Preliminary. 


§686.  The  principal  instances  of  belligerent  use  of  land  territory 
of  a  neutral  state  are  (A)  military  use,  (B)  holding  prisoners  of  war, 
(C)  levy  of  troops,  (D)  acts  of  diplomatic  officers,  (E)  setting  up 
prize  courts;  which  will  be  taken  up  in  the  order  indicated." 

Belligerent  Military  Use  of  Neutral  Territory. 

§687.  The  belligerent  may  use  the  land  territory  of  the  neutral 
for  military  purposes.  The  principal  cases  which  have  arisen  are: 
(A)  the  passage  of  armed  forces  either  on  their  way  to  attack  the 
enemy  or  in  retreat;  (B)  a  battle  taking  place  on  neutral  territory. 
It  seems  to  have  formerly  been  the  practice  for  states  to  make  use 
of  each  other  in  that  way  to  a  greater  extent  than  at  present,  partly 
owing  to  the  existence  of  a  ntmiber  of  small  independent  states  in 
western  Etirope  in  close  proximity,  by  reason  of  which  it  was  fre- 
quently inpossible  for  the  belligerents  to  come  to  blows  without 
passing  through  the  territory  of  the  adjoining  neutral  state.  Treaties 
were  frequently  made,  (A)  stipulating  for  the  privilege  of  passage 

M  2  Oppenheim,  Int.  L.,  2  ed.  (1912)  "  See  Hague  Convention  V.  of  1907, 

380.  respecting  the  rights  and  duties  of 

^See  (313,  ante,  in  jurisdiction  of  neutral  powers  and  persons  in  case  of 

foreign  and  littoral  state  in  the  man-  war  on  land,  Chapter  I,  Articles  1  to  5. 
time  belt.    See  {693,  post. 
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through  each  other's  territory  m  a  war  against  a  third  state,  (B) 
providing  that  neither  state  should  allow  passage  through  its  terri- 
tory to  the  enemies  of  the  other.**  Apart  from  treaty,  the  opinion 
was  that  it  was  no  departure  from  neutrality  to  allow  such  use 
provided  the  privilege  was  granted  to  all  belligerents.^* 

In  modem  times,  such  an  act  of  a  belligerent  would  undoubtedly 
be  regarded  as  a  violation  of  the  neutrality  of  the  state,^^  and  if  the 
state  were  powerful  enough,  would  probably  lead  to  war.  There 
are  many  cases,  however,  where  a  great  power  makes  use  of  a  seem- 
ingly neutral  power  for  warlike  operations.  Sometimes  the  use  is 
hidden,  sometimes  it  is  open.  In  each  case  the  act  is  contrary  to  the 
habitual  conduct  of  the  states  on  such  occasions,  and  only  arises 
because  of  the  impotency  of  the  smaller  power  to  resist.^  If  the 
neutral  state  maintains  its  neutrality  it  will  disarm  and  intern  for  the 
period  of  the  war  all  of  the  armed  forces  of  either  belligerent  which 
have  come  within  its  territory,  and  if  the  belligerent  is  not  willing  to 
observe  the  neutrality,  it  must  necessarily  use  force  to  seize  the  troops 
and  confine  them.  In  effect  this  affords  an  asylum  to  defeated  troops 
forced  to  enter  the  neutral  territory.'  The  neutral,  however,  does 
not  act  for  the  purpose  of  affording  such  asylum,  but  because  it 
cannot  allow  the  troops  to  depart  without  in  effect  granting  them 
the  privilege  of  passage.*  A  few  historical  precedents  are  collected 
in  the  note.* 


'*  Manning,  Int.  L.,  2  ed.  Amos. 
(1875)  248;  3  Phillimore,  Int.  L..  3  ed. 
(187^1888)  283. 

*•  Manning,  Int.  L.,  2  ed.  Amos. 
(1875)  245;  Twiss,  War,  2  ed.  (1875) 
443;  Vattel,  (1758)  Chitty's  Trans. 
Book  III.  SSl  19-135. 

*^  See  discussion.  Hall,  Int.  Law,  6  ed. 
(1909)  594,  595;  Lawrence,  Int.  Law, 
5  ed.  (1913)  608;  2  Oppenheim,  Int. 
L.,  2  ed.  (1912)  410  et  seq. 

*  The  granting  of  commission  to  a 
privateer  by  an  officer  of  a  foreign 
belligerent  power  in  neutral  jurisdic- 
tion a  violation  of  neutrality;  Talbot 
V.  Jansen,  3  Dall.  133  (1795). 

*  2  Oppenheim,  Int.  L..  2  ed.  (1912) 
410;  Vattel,  (1758)  Chitty's  Trans. 
Book  in.  §133. 

*  1793 — Outbreak  of  war  between 
Prance    and    Great    Britain. — France 


endeavored  to  use  territory  of  the 
United  States  of  America  as  a  base  of 
operations  against  English  commerce; 
2  Cobbett  Cases,  (19h3)  306;  Hall,  Int. 
Law,  6  ed.  ( 1 909)  80.  1 803 — Bonaparte 
dispatched  a  French  force  to  Cuxhaven 
to  stop  the  commerce  of  Great  Britain 
with  the  interior  of  Germany.  1804 — 
Seizure  of  the  Duke  of  Enghein  in 
Baden  twelve  miles  from  the  French 
frontier.  1805 — Bemadotte  by  com- 
mand of  Napoleon  marched  through 
neutral  Prussian  territory  of  Anspach 
on  his  way  to  Ulm.  Prussia  went  to 
war;  2  Oppenheim,  Int.  L.,  2  ed.  (1912) 
392.  1805 — Prussia  entered  into  a 
secret  convention  with  Russia  granting 
Russian  troops  passage  through  Silesia 
in  the  war  with  France;  2  Oppenheim, 
Int.  L.,  2  ed.  (1912)  391.  1806— The 
French  under  Murat  pursued  the  Prus- 
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sians  against  the  frontier  of  Denmark 
(neutral)  and  on  coming  into  collision 
with  the  Danish  forces  informed  the 
Danish  commander  that  French  troops 
would  pursue  the  enemy  wherever 
found.  French  under  Napoleon  had 
small  respect  for  neutrality;  Walker, 
Science,  Int.  L.,  (1893)  430.  1813— 
Austrian  troops  passed  through  Swit- 
zerland in  spite  of  the  protest  of  the 
latter;  2  Oppenheim,  Int.  L.,  2  ed. 
(1912)392.  181 5— Switzerland  granted 
the  allied  troops  passage  through  her 
territory;  Hall.  Int.  Law,  6  ed.  (1909) 
594.  1829 — During  the  civil  war  in 
Portugal,  Great  Britain  refused  to 
allow  a  body  of  men  which  had  sailed 
from  Plymouth  in  the  interest  of  one  of 
the  contending  parties  to  land  at  Ter- 
ceira  in  the  Azores-,  as  they  were 
organized  as  soldiers  and  under  military 
command  although  unarmed;  2  Cob- 
bett  Cases,  (1913)  310.  Hall.  Int.  Law, 
6  ed.  (1909)  603,  says  the  expedition 
was  stopped  in  Portuguese  waters, 
which  was  a  violation  of  the  jurisdic- 
tion of  Portugal  and  a  wrong  way  by 
Great  Britain  of  doing  a  right  thing. 
The  individuals  were  a  body  of  troops 
who  had  been  driven  out  of  Portugal 
and  practically  used  British  territory  as 
a  place  of  transit.  How  far  is  this  to 
be  distinguished  from  a  filibustering 
expedition,  and  how  far  was  Great 
Britain  bound  to  act  beyond  her  own 
waters?  See  Lawrence,  Int.  Law,  5  ed. 
(1913)  619,  620;  2  Westlake,  Int.  L., 
2  ed.  (1913)  211.  1864.  October  19— 
Town  of  St.  Albans  in  Vermont  was 
raided  and  pillaged  by  a  band  of  men 
who  came  from  Canada  and  returned 
there  with  the  plunder.  They  claimed 
to  be  Confederate  soldiers.  United 
States  of  America  refrained  from  pro- 
ceeding into  Canadian  territory  to 
seize  them.  Damages  were  refused  by 
Great  Britain  on  the  ground  that  the 
raiders  proceeded  so  secretly  that  no 
^9^  or  diligence  which  one  state  might 


require  of  another  would  have  been 
sufficient  to  discover  them.  Great 
Britain  refused  to  give  up  the  raiders  on 
the  ground  that  they  were  Confederate 
soldiers  and  engaged  in  a  state  act. 
1870 — Franco-German  War — ^A  num- 
ber of  French  soldiers  fled  into  Luxem- 
burg after  capitulation  of  Metz,  and 
subsequently  rejoined  the  French  forces, 
Luxemburg  being  without  armed  forces 
to  intern  them;  2  Oppenheim,  Int.  L., 
2  ed.  (1912)  413.  See  Luxemburg, 
neutralization,  §53n\  ante.  1870, 
December  3 — Prussia  announced  that 
in  view  of  the  violation  of  the  neutrality 
of  Luxemburg  by  the  transit  of  French 
soldiers,  the  Prussians  held  themselves 
no  longer  bound  to  respect  the  neutral- 
ity of  Luxemburg;  Walker,  Science, 
Int.  L.,  (1893)  449.  "When,  in  1870, 
after  the  battles  of  Sedan  and  Metz, 
Germany .  applied  to  Belgium  and 
Luxemburg  to  allow  her  wounded  to 
be  sent  through  her  territories,  France 
protested  on  the  ground  that  the  relief 
thereby  created  to  the  lines  of  com- 
munication in  the  hands  of  the  Ger- 
mans would  be  an  assistance  to  the 
military  operations  of  the  German 
Army.  Belgium,  on  the  advice  of 
Great  Britain,  did  not  grant  the  request 
made  by  Germany,  but  Luxemburg 
granted  it;"  Hall,  Int.  Law,  6  ed. 
(1909)  596;  2  Oppenheim,  Int.  L.,  2  ed. 
(1912)  393;  Walker,  Man.  Int.  L., 
(1895)  166.  1870— Franco-German 
War. — Switzerland  denied  passage  to 
body  of  Alsatians  enlisted  for  the 
French  Army  but  traveling  without 
arms  or  uniforms;  Hall,  Int.  Law,  6  ed. 
(1909)  594.  Switzerland,  in  1870  and 
1871,  during  the  Franco-German  War, 
prevented  the  transport  of  troops,  re- 
cruits and  war  material  of  either 
belligerent  over  her  territory,  dis- 
armed the  French  Army  which  had 
saved  itself  by  crossing  the  Swiss 
frontier,  and  detained  the  members  of 
this    army    until    the    conclusion    pf 
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The  Holding  op  Prisoners  op  War  in  Neutral  Territory. 

§688.  The  confinement  of  prisoners  of  war  is  a  matter  of  military 
necessity  to  prevent  them  from  rejoining  their  own  forces.  If,  there- 
fore, any  belligerent  state  restrained  such  a  prisoner  of  his  freedom 
within  the  jurisdiction  of  a  neutral  state,  it  is  performing  an  act  of 
military  value,  and  the  neutral  state,  by  permitting  such  invasion 
of  its  jurisdiction,  is  compromising  its  own  neutrality.  The  common^ 
although  loose,  statement  in  the  books  is  that  prisoners  of  war  regain 
their  freedom  upon  coming  into  neutral  territory.  Two  cases  may 
occur.  The  prisoner  may  escape  in  belligerent  territory  and  flee 
into  neutral  territory  without  being  recaptured.  In  such  case,  he 
is  a  free  man  from  the  time  of  his  escape  and  enters  the  neutral 


peace;  2  Halleck,  Int.  L.,  4  ed.  (1908) 
I58n*;  2  Oppenheim,  Int.  L.,  2  ed. 
(1912)  368.  During  the  struggle  be- 
tween France  and  Germany  in  China 
in  1885,  the  Chinese  complained  to 
Great  Britain  that  Hong  Kong  was 
used  by  the  French  as  a  base  of  opera- 
tions. This  caused  Great  Britain  to 
enforce  the  provisions  of  the  Foreign 
Enlistment  Act  against  France.  There 
had  never  been  a  declaration  of  war 
between  France  and  Germany,  but  the 
two  nations  had  been  belligerents  in 
everything  but  name;  but  Great 
Britain  considered  the  blockade  of 
Formosa  tantamount  to  such  a  declara- 
tion; 2  Halleck,  Int.  L.,  4  ed.  (1908) 
I68n^  1904 — Russo-Japanese  War. — 
Hostilities  occurred  between  the  bellig- 
erents in  the  neutral  territories  of 
China  and  Korea.  Oppenheim,  Int. 
L.,  2  ed.  (1912)  Vol.  2,  388.  says  that 
the  territory  having  become  the  theatre 
of  the  war  the  hostilities  cannot  be 
classed  as  violating  neutrality,  refer- 
ring, inter  alia,  to  the  circumstance 
that  the  acts  were  not  directed  against 
the  neutrals  themselves.  It  is  difficult 
to  accept  this  proposition.  The  fact 
that  the  parties  agreed  to  or  were  com- 
pelled to  fight  on  neutral  territory  does 
not  make  that  territory  any  less  neutral 
or  change  the  character  of  the  act. 
Nor  does  the  helplessness,  as  in  this 


case,  of  the  neutral  affect  the  question; 
Hershey,  Int.  L..  (1912)  458n';  2  Cob- 
bett  Cases,  (1913)  274.  "If  the  position 
of  China  as  a  neutral  state  can  be 
regarded  as  normal,  the  Russo-Japa- 
nese War  certainly  witnessed  many 
infringements  of  the  rule  that  neutral 
territory  must  not  be  the  plain  of  hostil- 
ities; exempli  g  alia,  the  battle  of 
Chemulpo,  February,  1904,  and  the 
incident  of  the  "Reshitelni,"  August, 
1904;"  2  Halleck,  Int.  L.,  4  ed.  (1908) 
167n.  *'The  railway  from  Constance 
to  Basle  which  leads  from  the  interior 
of  Germany  to  the  Rhine,  passes 
through  the  Canton  Schaffhausen,  and 
Germany  has  a  right  of  military  passage . 
over  it.  But  by  the  opening  of  the  line 
from  Ulm  to  Basle  via  Sigmaringen, 
Tuttlingen  and  Waldshut,  which  passes 
altogether  clear  of  Swiss  territory,  an 
alternative  route  has  now  been  pro- 
vided for;"  Hall,  Int.  Law,  6ed.  (1909) 
595n.  191 5 — The  passage  of  the  troops 
of  the  Entente  Allies  through  Salonika 
to  assist  .Serbia,  stands,  according  to 
Hall.  Int.  Law.  7  eJ.  (1917)  64ln,  on  a 
different  footing,  as  permission  was 
given  by  Greece,  which  was  bound  by 
treaty  of  alliance  with  Serbia,  and  at 
the  time  such  permission  was  given  the 
Greek  Government  was  prepared  to 
fulfill  its  treaty  obligations. 
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territory  as  such.  The  belligerent  power  cannot  retake  him  in 
neutral  territory  without  exercising  an  act  of  state  jurisdiction  over 
the  jurisdiction  of  the  neutral,  and,  in  like  manner,  cannot  require 
the  neutral  state  to  seize  him  and  return  him  because  that  also 
would  be  a  state  act  of  the  neutral  indirectly  assisting  in  the  war. 
The  other  case,  which  is  probably  of  rare  occurrence,  is  where  the 
belligerent  sends  its  agents  into  the  neutral  territory  with  the  pris- 
oner in  charge.  In  that  case,  the  neutral  must  insist  upon  the 
immediate  release  of  the  prisoner  in  accordance  with  the  principle 
above  stated.  Few  cases  appear  to  have  occurred  in  practice. 
Some  of  them  are  referred  to  in  the  note.* 

The  writers  have  extensively  discussed  the  question  whether  the 
neutral  is  obliged  to  detain  the  freed  prisoners,  and  sometimes  draw 
a  distinction  as  to  such  obligation  between  a  prisoner  brought  into 
the  territory  and  one  escaping  therein.* 


Levying  op  Troops  in  Neutral  Territory. 

§689.  Where  the  belligerent  levies  troops  in  neutral  territory,  there 
is  a  clear  case  of  obtaining  a  military  advantage.  The  levy  of  the 
troops  may  be  made  by  state  agents  within  the  territory,  and  is  the 
complement  of  the  act  of  enlistment  by  the  individual  member  of  the 


*  1588— Several  hundred  Turkish  and 
Barbary  captives  escaped  from  one  of 
the  galleys  of  the  Spanish  armada 
which  was  wrecked  near  Calais.  They 
were  claimed  by  Spain,  but  France  de- 
cided that  in  touching  the  shores  of 
France  they  had  gained  their  liberty 
and  they  were  sent  to  Constantinople; 
Hall,  Int.  Law,  6  ed.  (1909)  613n:  2 
Oppenheim,  Int.  L.,  2  ed.  (1912)  411. 
1870,  during  the  Franco-German  War, 
Belgium  acted  on  the  principle  that  a 
neutral  is  boimd  to  detain  the  fugitive, 
and  keep  him  from  rejoining  the 
enemy  army,  and  detained  a  French 
non-commissioned  officer  who  had  been 
a  prisoner  in  (^rmany  and  had  escaped 
into  Belgian  territory  with  the  inten- 
tion of  rejoining  at  once  the  French 
forces.  Oppenheim,  Int.  L.,  2  ed. 
(1912)  Vol.  2,  411,  says  the  case  was 
controversial,  and  that  all  writers 
agreed  that  the  case  is  different  if  the 


escaped  prisoners  want  to  remain  on 
the  neutral  territory.  It  is  difficult  to 
understand  how  the  intention  of  the 
prisoner  can  make  any  difference.  It 
seems  to  be  the  obligation  of  the  neu- 
tral state  to  in  fact  prevent  him  from 
rejoining  his  own  forces. 

•  Bynkershoek,  Law  of  War,  (1737) 
Du  Ponceau  Trans.  1 1 7.  Vattel,  ( 1 758) 
Chitty's  Trans.  Book  III.  §132,  dis- 
tinguishes apparently  between  prison- 
ers completely  captured  before  entering 
neutral  territory  and  those  escaping 
into  the  neutral  territory  and  says 
where  capture  is  complete  no  inquiry  is 
made  how  the  belligerent  came  by  them 
and  the  belligerent  may  dispose  of  them 
in  a  neutral  territory.  Probably  mean- 
ing ransom  or  exchange.  See  §757  et 
seq.,  post,  on  prisoners  of  war.  See 
Zouche,  L.  of  Nations  (1650),  Carnegie 
ed..  Part  II.  VIII.  8. 
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neutral  state.  This  was  formerly  the  common  practice  of  states  and 
was  not  condemned  by  the  writers.*  Many  treaties^  were  made 
providing  for  such  enlistment,  and  as  the  evil  became  more  apparent, 
treaties  were  entered  into  providing  for  a  termination  of  the  practice. 
Modem  opinion*  and  practice  is  entirely  against  such  enlistment  and 
the  principal  question  now  seems  to  be  of  the  amount  of  diligence 
expected  of  the  neutral  in  restraining  it.  A  few  cases  are  referred  to 
in  the  note.' 

Acts  of  Diplomatic  Oppicbrs  in  Neutral  Territory. 

§690.    A  diplomiatic  officer  of  a  belligerent  while  in  neutral  terri- 
tory may  under  cloak  of  his  diplomatic  immunity  commit  acts  in 


•  Bynkershoek,  Law  of  War,  (1737) 
Du  Ponceau  Trans.  174  et  seq.;  Vattel, 
(1758)  Chitty's  Trans.  Book  III.  §110. 

'Hall,  Int.  Law,  6  ed.  (1909)  574; 
Manning,  Int.  L.,  2  ed.  Amos.  (1875) 
232-238;  Woolsey,  Int.  L.,  6ed.  (1897) 
279. 

"Lawrence,  Int.  Law,  5  ed.  (1913) 
635. 

*  Instances  of  foreign  enlistment, 
1631. — Six  thousand  Scotchmen  joined 
the  army  of  Gustavus  Adolphus.  Sev- 
eral old  treaties  gave  France  the  prefer- 
ence over  other  nations  in  levying  Swiss 
troops,  and  that  of  1521  allowed  her  to 
enlist  a  number  not  exceeding  1600, 
which  could  not  be  recalled  by  the 
authorities  at  home  so  long  as  France 
was  at  war.  A  similar  treaty  was  made 
in  1803;  Woolsey,  Int.  L.,  6  ed.  (1897) 
279.  "In  1677  complaints  were  made 
in  Parliament  of  the  regiments  that  the 
King  kept  in  the  French  Army,  and  of 
the  great  service  done  by  them.  It  is 
true  the  King  suffered  the  Dutch  to 
make  levies.  But  there  was  another 
sort  of  encouragement  given  to  the 
levies  of  France,  particularly  in  Scot- 
land; where  it  looked  likcr  a  press 
than  a  levy.  They  had  not  only  the 
public  goals  given  them  to  keep  their 
men  in,  but  when  these  were  full,  they 
had  the  castle  of  Edinburgh  assigned 
to  them,  'till  ships  were  ready  for  their 
transport ;'  '*  Hall,  Int.  Law,  6  ed.  ( 1 909) 


574.  1793— United  States  demanded 
recall  of  Genet,  French  Minister,  be- 
cause of  his  issuing  of  commissions  to 
French  privateers  within  jurisdiction  of 
the  United  States;  2  Cobbett  Cases, 
(1913)  306;  Walker,  Man.  Int.  L., 
(1895)  176.  1855— In  the  Crimean 
War,  it  appeared  certain  British  con- 
suls in  the  United  States  were  persuad- 
ing persons  within  that  country  to  go 
out  of  bounds  in  order  to  enlist  in  the 
British  service,  and  it  appeared  that 
the  British  minister  at  Washington  was 
aiding  therein,  whereupon  the  United 
States  demanded  his  removal;  Walker, 
Man.  Int.  L.,  (1895)  176;  Woolsey.  Int. 
L.,  6  ed.  (1897)  288,  289.  .During  the 
Franco-German  War  of  1870,  German 
consuls  in  the  United  States  of  America 
sent  large  numbers  of  their  countrymen 
home  to  serve  in  the  landwehr  without 
the  act  being  considered  as  a  violation 
of  neutrality;  Woolsey,  Int.  L.,  6  ed. 
(1897)  289n^  1 870— Franco-German 
War. — Switzerland  prohibited  France 
from  organizing  an  office  in  Basle  for 
the  purpose  of  sending  Alsatian  volun- 
teers through  Switzerland  to  the  South 
of  France;  2  Oppenheim,  Int.  L.,  2  ed. 
(1912)  399.  1 876— The  Russian  Gov- 
ernment permitted  enrolhnent  within 
Russian  territory  of  Russian  volunteers, 
enlisted  men  and  officers  for  the  Serbian 
service;  Walker,  Man.  Int.  L.,  (1895) 
162. 
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violation  of  the  neutrality  of  the  state  to  which  he  is  accredited. 
Such  acts,  however,  are  rare.  The  high  character  of  diplomatic 
envoys  and  the  special  obligations  of  honor  and  fair-dealing  neces- 
sarily imposed  upon  them  because  of  their  special  status,  ordinarily 
preclude  the  commission  of  such  acts.  A  diplomat  who  would  be 
guilty  of  any  such  breach  of  diplomatic  honor  incurs  an  odium  of 
infamy  which  few  men  are  willing  to  bear.*** 


^*  It  has  remained  for  Germany  to  be 
the  only  state  in  modem  times  to 
descend  to  this  particular  form  of  base- 
ness. In  1914,  boxes  of  powder,  ex- 
plosives and  germs  were  secreted  in  the 
German  Embassy  at  Rumania,  to  be 
used  in  concert  with  the  Bulgarian 
envoy  to  perpetrate  in  Rumanian 
territory,  then  neutral,  acts  of  hostility 
against  the  Rumanian  state  and  the 
property  of  its  subjects.  When  Ru- 
mania entered  the  war  against  Germany 
and  the  German  Ambassador  left, 
placing  its  interests  in  the  charge  of  the 
American  Ambassador,  the  boxes  were 
buried  in  the  garden  of  the  German 
Embassy.  The  full  account  of  thi^ 
remarkable  transaction  appears  in 
the  following  official  communication: 
"American  Legation  branch  at  Jassy, 
Rumania,  February  9,.  1917.  To  the 
Honorable  Secretary  of  State,  Washing- 
ton, D.  C.  Sir — I  have  the  honor  to 
inclose  some  doctunents  received  some 
time  ago  from  the  Rumanian  Govern- 
ment, together  with  translation  thereof, 
and  which  I  was  unable  to  send  you 
before  owing  to  the  impossibility  of 
finding  adequate  assistance  to  handle 
the  amount  of  work  coming  to  the 
legation,  chiefly  on  behalf  of  German 
interests  and  until  the  termination  of 
diplomatic  relations  between  the  United 
States  and  Germany.  While  the  phrase- 
ology employed  in  the  composition  of 
these  documents  is  such  as  to  imply  a 
wish  on  the  part  of  the  legation  tp  have 
the  garden  investigated,  rather  than  the 
opposition  which  was  really  the  case, 
yet  the  facts  in  the  main  are  correct. 


Upon  my  return  from  the  examination 
at  which  I  was  present  and  which  re- 
sulted in  the  discovery  of  the  explosives 
and  of  the  box  of  microbes,  both  of 
which  presented  every  external  appear- 
ance of  having  been  a  considerable  time 
in  the  earth,  and  both  of  which  the  lega- 
tion servants  admitted  having  placed 
there,  the  former  confidential  agent  of 
the  German  Minister,  Doctor  Bern- 
hardt, who  had  been  left  with  the  lega- 
tion at  the  German  Minister's  request 
to  assist  in  the  care  of  German  inter- 
ests, admitted  his  knowledge  of  the 
explosives  placed  in  the  garden;  told 
me  that  more  was  in  the  garden  than 
had  been  found;  that  a  still  larger 
quantity  had  been  buried  in  the  house 
of  the  legation;  and  that  still  worse 
things  than  this  box  of  microbes  were 
contained  in  the  legation,  and  insinu- 
ated that  they  would  have  been  found 
even  in  the  cabinets  of  dossiers  which  I 
had  sealed.  Doctor  Bernhardt  also 
stated  that  all  these  objects  had  been 
brought  to  the  German  legation  after 
our  legation  had  accepted  the  protec- 
tion of  German  interests,  which  agreed 
with  the  statement  of  the  servants.  A 
similar  confession  was  made  to  the 
Minister  by  this  man.  The  protection 
of  the  United  States  was  in  this  manner 
shamefully  abused  and  exploited.  In 
this  instance,  at  least,  the  German  Gov- 
ernment cannot  have  recourse  to  its 
usual  system  of  denial.  I  have  the 
honor  to  be,  sir,  your  obedient  servant, 
William  Whiting  Andrews,  Charge 
d'Affairs  ad  interim.  Bucharest,  Minis- 
try of  Foreign  Affairs,  Enclosures  8,  Mr. 
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Minister — I   have  the  honor  to  bring 
the  following  facts  to  the  knowledge  of 
your  Excellency:    The  attention  of  the 
Royal  Government  had  for  some  time 
past  been  attracted  by  certain  doings 
of  the  German  consulate  at  Bucharest, 
which  seemed  suspicious.    Repeatedly 
parcels  and  boxes  had  been  brought, 
with  display  of  great  precaution  into 
the  building  of  the  German  consulate, 
which  had  not  been  taken  out  again 
until  the  evening  before  our  declaration 
of  war,  (14-27  August),  when  a  certain 
number  of  them  were  transported  to 
the  German  legation,  which,  at  Bucha- 
rest, occupies  another  building,  situa- 
tion at  quite  a  distance  from  the  consu- 
late mentioned  further  above.     The 
Rojral  authorities  being  convinced  that 
the  boxes  in  question  had   not  been/ 
taken  away  by  the  members  of  the  dip- 
lomatic mission  of  Germany  on  their 
departure,  and  that  accordingly  they 
still  were  in  the  building  of  the  legation 
the  Government  ordered  the  prefect  of 
police  of  Bucharest  to  take  the  neces- 
sary steps  in  order  to  find  those  boxes 
and  to  examine  their  contents.   Accord- 
ingly, the  prefect  of  police  communi- 
cated with  the  Minister  of  the  United 
States  of  America,  who  is  in  charge  of 
the  interests  of  German  subjects  in 
Rumania,  as  well  as  of  the  German 
legation  premises.    His  Excellency  very 
kindly  authorized    Mr.   W.   Andrews 
secretary  of  the  legation,  to  proceed 
together  with  the  prefect  to  the  neces- 
sar>'  researches.    On  the  twenty-second 
day  of  September,  Mr.  Andrews  and  the 
prefect  of  police  hav'ing  gone  to  the  Ger- 
man legation,  found  there  the  so-named 
Michael    Markus,    caretaker    of    the 
preinises,  and  Andrew  Maf  tei,  a  servant, 
both  of  them  authorized  to  inhabit  the 
legation  building.     Upon  being  inter- 
rogated they  made  no  difficulty  what- 
ever, but  admitted  that  the  same  day 
of,  or  the  day  before  the  general  mobil- 
ization of  the  royal  army,  which  was 


published  at  the  same  time  as  our 
declaration   of   war   to   Austria,    the 
attach^  of  legation,  Ludan  Adolph,  had 
given  Markus  a  parcel  wrapped  up  in 
white  paper  and  sealed  with  the  seal  of 
the  German  consulate  at  Kronstadt 
(Brasso)  giving  him  the  order  to  bury 
this  parcel  in  the  garden  of  the  legation : 
and  as  Markus,  not  having  time  enough, 
could  not  finish  the  burying  of  the 
parcel,  Adolph  finally  finished  burying 
.  the  parcel  by  himself.    This  same  man 
(Markus)  admitted  also  that  the  boxes 
transmitted  from  the  German  consu- 
late to  the  legation  had  detained  there 
in  one  of  the  rooms  in  the  basement 
until  the  day  before  the  departure  of 
the  members  of  the  diplomatic  mission, 
when  the  counselor  to  the    legation 
Werner  von  Rhdnbaben,  ordered  Mar- 
kus to  bury  them  also  in  the  garden. 
As  this  order  could  not  be  carried  out 
immediately,  Markus  and  Maftei  pro- 
ceeded later  on,  after  the  departure  of 
the  diplomatic  mission,  to  bury  these 
cases  under  the  direction  of  Rudolph 
Kruger,  chancellor  of  the  legation,  now 
attached  to  the  American  legation,  who 
advised  the  two  men  to  handle  the  cases 
with   all    precautions.      Markus   and 
Maftei  declared  to  have  no  knowledge 
of  the  contents  of  the  boxes  nor  of  the 
parcel   in   question.      The   researches 
carried  out  in  the  garden  of  spots  indi- 
cated by  the  two  men  indicated  above 
led  to  the  discovery  of  (I)  fifty  fuses 
'  Bickford,*  each  two  meters  long,  each 
of  them  provided  with  a  percussion  cap 
made  of  two  grams  of  fulminate  of 
mercury;     (2)   fifty  boxes  containing 
each  one  cartridge  enveloped  in  tin  with 
a  German  label  on  it  and  filled  with  one 
kilogram  of  a  substance  which,  after 
being  analyzed,  was  found  to  be  '  trini- 
trotoluene,* saturated  with  'mononitro- 
toluene,'  that  is  to  say,  fifty  cartridges 
containing  in  all  fifty  kilograms  of  the 
said  material,  and  (3)  a  box  of  rec- 
tangular form,  bearing  in  red  sealing 
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wax  the  seal  of  the  Gennan  consulate  at 
Eronstadt  (Brasso),  and  the  following 
inscriptions:  *For  Mr.  Kostoff — ^by 
courier — ^very  secret,  at  Bucharest. 
Fragile!  For  Colonel  Samargieff,  mili- 
tary attach^  of  Bulgaria.'  Under  this 
first  envelope  there  was  another  one,  of 
white  paper,  bearing  in  red  pencil  the 
inscription:  *Very  secret.  Through 
the  intermediary  of  Tela.     For  the 

military  attach^,  Colonel  von  .' 

The  name  had  been  scratched  out  with 
an  ink  eraser;  a  very  attentive  exam- 
ination, however,,  enables  one  to 
recognize  the  traces  of  the  letters  Ha-m 
t-in-  (Hammerstein?).  In  the  in- 
side of  the  box,  above  a  layer  of  cotton 
wool,  the  following  note  was  found 
typewritten:  'Inclosed  four  vials  (or 
horses  and  four  for  cattle.  To  be  em- 
ployed as  formerly  arranged.  Each 
vial  is  sufficient  for  200  head.  To  be 
introduced,  if  possible,  directly  into  the 
animals'  throats;  if  not,  into  their 
fodder.  Please  naake  a  little  report  on 
the  success  obtained  there;  in  case  of 
good  results  the  presence  of  Mr.  Kostoff 
(or  one  day  here  would  be  desirable.' 
Under  the  layer  of  cotton  wool,  there 
were  in  all  six  small  white  wooden 
boxes,  each  of  which  contained  a  glass 
vial  with  a  yellow  liquid.  Examined  at 
the  bacteriological  institute  at  Bucha- 
rest, it  was  recognized  that  the  vials 
contained  cultivations  of  the  microbes 
of  anthrax  and  glanders.  It  has  there- 
fore been  possible  to  prove,  unfortu- 
nately in  an  indisputable  way,  that  be- 
fore our  declaration  of  war  to  Austria- 
Hungary,  that  is  to  say,  at  a  time  when 
observing  a  strict  neutrality,  and  when 
the  Royal  Riunanian  Government  was 
keeping  up  normal  relations  with  the 
German  empire,  the  personnel  of  the 
iqiperial  legation  violating  all  rules  of 
neutrality  and  aU  duties  of  diplomatic 
missions,  introduced  clandestinely  into 
the  capital  of  the  kingdom  considerable 
quantities  of  an  extremely  powerful 


explosive  and  cultivations  of  microbes 
destined  to  infect  domestic  animals  and, 
in  consequence,  susceptible  of  provok- 
ing terrible  epidemics  also  among  the 
human  population.  There  can  hardly 
be  any  doubt  about  the  way  by  which 
these  substances  were  introduced  into 
Rumanian  territory.  The  very  stringent 
police  measures  at  all  frontier  stations 
taken  by  the  Royal  Rumanian  Govern- 
ment since  the  outbreak  of  the  war  and 
continually  made  stricter  since  prove 
sufficiently  that  these  explosives  and 
cultivations  of  microbes  cannot  have 
reached  this  country  otherwise  than  by 
diplomatic  course.  This  is  also  proved 
by  the  official  seal  of  the  German  con- 
sulate at  Brasso,  found  on  the  microbe 
box.  The  names  of  the  persons  to 
whom  this  parcel  containing  the  phials 
was  successively  addressed  make  it 
possible  to  ascertain  the  time  of  the 
importation  of  the  mentioned  cultiva- 
tions in  Rumania.  The  Bulgarian 
military  attach^,  Colonel  Samargieff, 
took  possession  of  his  post  September 
28.  o.  St.  to  October  11,  n.  st.,  1913; 
Constantin  Kostoff.  delegate  of  the 
Bulgarian  Railways,  at  the  direction  of 
our  railways,  worked  in  this  quality  in 
Rumania  from  January  7  to  20,  1915, 
to  August  12  to  25,  1916,  when  sud- 
denly, two  days  before  our  declaration 
of  war  was  presented  to  the  Royal 
Ministry  of  Foreign  Affairs  in  the 
quality  of  attach^  of  the  Bulgarian 
Legation.  Colonel  von  Hammerstein 
was  attached  to  the  Imperial  German 
legation  in  the  capacity  of  military 
attach^  on  May  2  to  15,  1916.  All 
three  left  Rumanian  territory  on  August 
21,  o.  St.,  September  3,  n.  St.,  1916,  and 
on  August  23,  o.  St.,  September  5,  n.  St., 
1916,  as  a  result  of  the  rupture  of  our 
relations  with  the  Allied  powers  of 
Austria-Hungary.  On  the  other  hand, 
there  can  be  no  doubt  the  final  object 
of  the  importation  into  Rumania  of 
the  said  substances  as  well  as  about  the 
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Belligerent  Setting  Up  Prize  Court  in  Neutral  Territory. 

§601.  If  the  belligerent  sets  up  a  prize  court  in  a  neutral  state, 
there  is  a  state  act,  which  is  also  an  invasion  of  jurisdiction  of  the 
neutral  state,  and  since  such  a  court  may  condemn  prizes  and 
materially  assist  the  belligerent  state  in  the  prosecution  of  the  war, 
it  follows  that  a  neutral  state  which  permits  the  setting  up  of  such  a 
court  assists  in  the  war  and  departs  from  its  position  of  neutrality.^^ 


use  to  which  they  were  assigned,  for  it 
is  entirely  understood  that  these  explo- 
sives and  the  microbes  could  not  pos- 
sibly have  been  introduced  secretly 
later  on  from  Rumania  into  Russia,  as 
there  are  no  German  diplomatic 
couriers  between  these  two  countries; 
they  were  also  not  destined  to  be  trans- 
mitted to  the  Balkan  allies  of  Germany, 
for  in  that  case  they  could  have  been 
sent  directly  and  without  any  difficulty 
whatever  to  the  German  legations  at 
Sofia  and  Constantinople.  It  therefore 
is  evident  that  the  explosives  and  the 
microbes  were  destined  to  be  used  in 
Rumania,  very  probably  in  time  of 
peace,  because  the  legation  was  asked 
to  make  a  little  report  about  the  '  suc- 
cess' obtained  and  to  indicate  the 
obtained  results  to  'Mr.  K. *  From 
all  this  it  results  that  in  time  of  peace 
members  of  the  German  legation,  cov- 
ered by  their  immunity,  prepared  in 
concert  with  the  Bulgarian  legation  the 
I>erpetration  on  the  territory  of  a 
neutral  and  friendly  state  of  plots 
directed  against  the  safety  of  this 
State  and  against  the  lives  of  its  sub- 
jects. In  bringing  what  precedes  to  the 
knowledge  of  your  Excellency  the  royal 
Government  makes  it  its  duty  to  pro- 
test against  these  criminal  practices, 
and  especially  against  the  use  of  the 
microbes,  an  illegal  weapon  and  cer- 
tainly worse  than  poison,  the  use  of 
which  was  formerly  forbidden  by  the 
fourth  convention  of  The  Hague  as  well 
^s  against  the  violation  of  the  duties 


and  of  the  loyalty  which  international 
law  imposes  upon  diplomatic  missions 
as  an  exchange  for  the  privileges  which 
are  guaranteed  to  them.  Please  accept. 
Excellency,  the  assurance  of  my  high 
consideration. — The  Minister,  Porum- 
baru.  The  Rumanian  Minister  in- 
closed certified  copies  of  reports  of  the 
investigations  made  by  Government 
and  police  officials,  tending  to  bear  out 
the  conclusions  that  the  intrigue  was 
inspired  and  carried  out  by  and  with 
the  consent  of  high  German  officials.  *' 
Count  Johann  Von  Bemstorff,  the 
German  Ambassador  to  the  United 
States,  covered  himself  with  infamy 
in  1914-15-16  by  his  conduct  in  par- 
ticipating in  the  base  intrigues  of  the 
German  Government  in  violation  of  the 
neutrality  of  the  United  States  of 
America.  Count  Luxor,  the  German 
Ambassador  to  Argentine  Republic  in 
like  manner  made  false  use  of  the  diplo- 
matic mail  bags  of  the  Swedish  Em- 
bassy in  order  to  convey  improper 
information  to  Germany,  and  when 
detected  was  very  properly  dismissed. 
"  During  the  18th  century,  the  prac- 
tice of  setting  up  such  courts  was 
general,  but  has  been  largely  discon- 
tinued since  the  opening  of  the  19th 
century;  2  Oppenheim,  Int.  L.,  2  ed. 
(1912)  395.  1793— United  SUtes  of 
America  stopped  France  from  main- 
taining  prize  courts  in  the  United 
States.  See  Manning,  Int.  L.,  2  ed. 
Amos.  (1875)  467  et  seq. 
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As  a  preliminary  to  such  proceedings  the  neutral  must  open  its  courts 
to  prizes  of  the  belligerent.^' 


Act  of  BeUigerent  State  in  the  Maritime  Belt. 


Preliminary. 


§692.  Somewhat  different  principles  apply  to  the  state  act  of  a 
beUigerent  in  the  marginal  waters  of  the  neutral  owing  to  the  peculiar 
nature  of  the  jurisdiction  of  a  state  in  its  maritime  belt,  which  juris- 
diction has  already  been  pointed  out,"  from  which  discussion  it  is 
apparent  that  it  is  the  universal  practice  of  independent  states  to 
permit  the  use  of  the  belt  by  foreign  ships  subject  to  certain  restric- 
tions referred  to  and  which  are  immaterial  to  the  present  discussion. 
This  practice,  however,  is  restricted  in  time  of  war,  so  that  a  belligerent 
may  not  derive  any  advantage  in  the  war  from  the  use  of  the  maritime 
belt.  It  is  extremely  difficult  in  practice,  however,  to  draw  the 
distinction  as  to  whether  this  use  is  in  aid  of  war  or  merely  the  ordi- 
nary peaceful  use.  Consequently,  there  is  some  latitude  permitted 
a  beUigerent  without  violation  of  neutrality.  A  belligerent  may  do 
more  in  territorial  waters  without  involving  the  neutrality  of  the 
state  in  question  than  on  land.  No  ship  can  remain  at  sea  indefinitely, 
and  the  opportunity  of  touching  at  the  nearest  port  for  supplies  and 
repairs  is  often  of  great  value.^^ 

The  discussion  may  be  arranged  tmder  the  following  headings: 
(A)  use  of  the  maritime  belt;   (B)  capture  in;   (C)  bringing  prize 


'*  This  question  will  come  up  in  one 
of  two  ways:  (a)  In  the  prize  court  of 
the  neutral,  which  will  decide  that  the 
neutral  court  has  no  jurisdiction. 
United  States  of  America.  "The 
Betsy."  3  Dall.  6  (1794)  dictum  that 
the  admiralty  jurisdiction  (in  prize) 
which  had  been  exercised  in  the  United 
States  by  French  Consuls  was  not  of 
right.  The  court  apparently  took  jtuis- 
diction;  grounds  of  decision  not  dear. 
Prize  coturt  of  the  neutral  will  take 
jurisdiction  to  enforce  its  neutrality  and 
restore  captures  made  in  violation 
thereof;  "The  Fanny,"  9  Wheat.  658 
(1824).  (b)  In  the  prize  court  of  the 
belligerent,  which  will  decide  that  the 


decrees  of  such  a  court  set  up  on  neutral 
territory  will  be  void;  The  "Flad 
Oyen,"  1  C.  Rob.  135  (1799);  2 
Cobbett  Cases,  (1913)  205.  It  may  be 
noted,  however,  that  a  prize  court  may 
be  set  up  in  the  country  of  an  ally,  so 
the  belligerent  will  treat  the  decree  of 
such  a  court  condemning  neutral 
property  as  belligerent  as  conclusive 
against  any  insurance  policy  covering 
the  property;  Oddy  v.  Boviet,  2  East. 
473  (1802). 

"See  {313,  ante. 

^^See  Hague  C^^nvention  XIII  of 
1907,  concerning  the  rights  and  duties 
of  neutral  powers  in  naval  war. 
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into;   (D)  bringing  prisoners  of  war  into;   (E)  using  it  as  a  base  of 
communications. 

Use  op  Maritime  Belt. 

§693.  The  war  wes&el  of  a  belligerent  may  use  the  maritime  belt 
as  a  refuge  from  storms,  or  the  enemy,  and  for  the  ptupose  of  repairs, 
but  not  for  augmentation  of  force.  There  is  also  .the  question  of  the 
length  of  time  the  ship  may  remain  in  the  belt.  The  modem  view 
and  practice  is  that  the  vessel  may  only  take  on  enough  supplies  to 
enable  it  to  reach  the  nearest  home  port  and  may  not  augment  its 
force  while  in  the  belt.  In  some  cases  the  entry  of  a  belligerent 
man-of-war  has  been  prohibited  except  in  case  of  distress.  There 
is,  however,  no  general  rule  and  the  matter  is  regulated  by  the 
municipal  law  of  the  several  states',  and  we  accordingly  find  some 
minor  differences.  Most  states  agree  on  the  rule  of  limiting  the 
stay  to  twenty-four  hours.  When  the  time  is  up,  whatever  that  time 
may  be,  the  neutral  state  may  enforce  its  neutrality,  and,  if  necessary, 
use  force  to  insure  compliance  by  the  belligerent's  ship."  A  ship 
must  be  forced  to  leave.  It  may  be  unable  to  leave,  being  unsea- 
worthy,  or  not  having  sufficient  supplies  to  take  it  to  its  home  port, 
or  because  there  is  an  overwhelming  force  of  the  enemy  lying  outside 
ready  to  attack  it.  In  any  of  these  cases,  the  belligerent  ship  may 
refuse  to  leave,  and,  in  such  case  is  to  be  interned,  disarmed  and 
prevented  from  further  participation  in  the  war. 

The  distinction^'  between  asylum  on  land  to  armies,  and  that  in 
marginal  waters  to  vessels,  is  that  on  land  the  armed  forces  are 
interned  as  soon  as  they  cross  the  border  and  have  no  opportunity 
to  again  participate  in  the  war,  whereas,  the  belligerent  vessel  may 
remain  within  the  territorial  waters  for  a. certain  period,  obtain  some 
applies,  and  then  has  the  opporttmity  of  regaining  the  open  sea 
and  joining  in  the  war  or  of  submitting  to  internment.*^ 


**  For  a  discussion  of  the  rules  of  the 
different  independent  states,  see  Hall, 
Int.  Law,  6  ed.  (1909)  624;  2  Oppen- 
heim.  Int.  L.,  2  ed.  (1912)  400-404,  420. 
As  to  asylum  in  case  of  distress,  see  2 
Halleck,  Int.  L.,  4  ed.  (1908)  171. 

>•  Westlake,  Int.  L.,  2  ed.  (1913)  Vol. 
2,  233-34,  says  there  is  no  distinction. 

"  1850 — War  between  Schleswig- 
Holstein  and  Denmark.    A  war  vessel 


belonging  to  the  former  ran  for  safety, 
in  July,  1850,  into  the  neutral  waters 
of  Lubeck  and  was  required  to  immedi- 
ately disarm  or  depart  beyond  cannon- 
shot  from  the  coast.  Said  to  be  the 
first  case  where  in  time  of  war  vessels 
were  ordered  to  disarm  if  remaining  in 
a  neutral  port;  Walker,  Science,  Int. 
L„  (1893)  454;  Walker.  Man.  Int.  L.. 
(1895)   168;    Woolsey,  Int.  L.,  6  ed. 
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(1897)  272,  273.  1854— Spain  pro- 
hibited the  fitting  out  or  admission  into 
Spanish  ports  of  ships  under  Russian 
flag.  1854 — Portugal  prohibited  the 
entry  of  privateers,  prizes  made  by 
them  or  by  a  belligerent  vessel  into 
Portuguese  ports  except  in  cases  of 
distress;  2  Halleck,  Int.  L.,  4  ed.  (1908) 
1 73n.  1 854 — Sweden  and  Norway  pro- 
hibited access  of  belligerent  warships. 
1854 — ^Austria  prohibited  all  belligerent 
men-of-war  from  entering  the  port  of 
Cattaro;  2  Oppenheim,  Int.  L.,  2  ed. 
(1912)  418.  Oppenheim,  Int.  L.,  2  ed. 
(1912)  Vol.  2,  418,  says  that  there  is  no 
exception  in  strict  law  to  the  principle 
that  the  neutral  need  not  admit 
belligerent  men-of-war,  but  now,  by 
international  usage,  such  men-of-war  in 
distress  should  never  be  prevented  from 
making  for  the  nearest  port.  1861 — 
France  and  Spain,  in  their  respective 
declarations  of  neutrality,  prohibited  a 
belligerent  vessel  of  war  or  a  privateer 
to  enter  or  stay  with  prizes  in  ports 
or  roadbeds  for  more  than  twenty-four 
hours,  except  in  cases  of  compulsory 
delay;  2  Halleck,  Int.  L.,  4  ed.  (1908) 
173n.  1826 — Great  Britain  prohibited 
all  belligerents,  except  in  case  of  dis- 
tress, from  bringing  prizes  or  any  part 
of  the  cargo  of  a  prize,  into  Gibraltar, 
or  from  making  that  port  a  rendezvous 
for  any  warlike  purposes;  2  Halleck, 
Int.  L.,  4  ed.  (1908)  172n>.  1861— 
Great  Britain  prohibited  access  of  all 
belligerent  men-of-war  to  ports  of  the 
Bahama  Islands  except  in  case  of  stress 
of  weather;  2  Oppenheim,  Int.  L.,  2  ed. 
(1912)  418.  See  the  rules  laid  down  by 
Great  Britain  in  the  Spanish-American 
War  of  1898,  in  the  London  Gazette 
Extraordinary,  April  26,  1898,  cited  2 
Westlake,  Int.  L.,  2  ed.  (1913)  234,  235, 
and  the  rules  laid  down  by  the  same 
power  in  the  Russo-Japanese  War  of 
1904,  London  Gazette  Extraordinary  of 
February  11,  1904.  Great  Britain, 
1870  and  the  wars  above,  forbade  any 


armed  ship  of  either  belligerent  from 
bringing  their  prizes  into  any  British 
ports.  United  States  of  America,  see 
Regulations  of  1855,  Twiss,  War,  2  ed. 
(1875)  453,  454.  Act  of  Congress  of 
June  15,  1917.  For  regulations  of 
Belgium,  see  10  American  J,  Int.  L., 
Supp.  126-128.  France,  see  Ibid.  135- 
141.  Germany,  see  Ibid.  145-147. 
Italy,  see  Ibid.  152-157.  Confederate 
Cruiser  "Rappahannock  "  was  detained 
at  Calais  where  she  was  completing  her 
fittings  and  taking  on  a  crew.  The 
Confederate  commander  in  consequence 
struck  his  flag,  withdrew  his  crew  and 
abandoned  his  vessel  to  the  French 
Government;  Walker,  Science,  Int.  L., 
(1893)  456n*.  1904 — Russo-Japanese 
War. — Russian  fleet  is  said  to  have  been 
allowed  by  France  to  remain  in  the 
nei^borhood  of  Madagascar  from 
December  1904  to  March  1905;  2 
Halleck,  Int.  L.,  4  ed.  (1908)  168n. 
1905 — Russo-Japanese  War — The 
"Terek"  interned  in  Batavia,  Dutch 
Government  enforced  twenty-four  hour 
rule,  and  upon  the  expiration  of  that 
time  it  appeared  that  insufficient  coal 
had  been  taken  on  board  and  the  com- 
mander declined  to  leave  port;  2 
Cobbett  Cases,  (1913)  352.  Hall,  Int. 
Law,  6  ed.  (1909)  600,  601,  instances 
the  case  of  the  Russian  fleet  which 
sailed  from  Libau  October  15,  1904,  and 
was  destroyed  at  the  battle  of  Tsu- 
shima on  May  26,  1905,  and  which  did 
not  touch  Russian  territory  from  the 
time  of  leaving,  as  an  instance  of  dis- 
regard of  neutrality,  as  the  ships  must 
have  drawn  supplies  from  some  neutral 
territory  on  the  way,  and  did  in  fact 
remain  a  long  while  in  French  ports. 
See  2  Cobbett  Cases,  (1913)315;  2  Op- 
penheim, Int.  L.,  2  ed.  (1912)  404. 
Russo-Japanese  War  of  1904. — The 
Russian  men-of-war  "Askold"  and 
"Grozovoi"  in  Shanghai,  the  "Diana" 
in  Saigon,  the  "Mandjur"  in  Shanghai, 
and  the  " Lena"  in  San  Francisco,  were 
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§694.  Where  a  belligerent  power  captures  any  ship  of  the  enemy 
in  maritime  belt,  there  is  a  clear  case  of  the  invasion  of  state  juris- 
diction, and  if  that  act  is  permitted,  the  state  which  permits  it  is 
undoubtedly  assisting  in  the  prosecution  of  the  war,  and  clearly 


disarmed  and  detained  with  their  crews, 
during  the  war;  Hall,  Int.  Law,  6  ed. 
(1909)  622n*;  2  Oppenheim,  Int.  L.,  2 
ed.  (1912)  422.  August,  1904— Several 
ships  of  the  Russian  fleet  took  refuge 
after  the  battle  off  Port  Arthur  in  the 
German  port  of  Tsing-Tau  in  Kiao- 
Chau.  One  ship  which  was  not  dam- 
aged was  compelled  to  leave  the  port 
within  a  few  hours,  and  the  others, 
which  were  too  damaged  to  leave,  were 
disarmed,  and,  together  with  their 
crews,  detained  until  the  end  of  the  war; 
2  Oppenheim,  Int.  L.,  2  ed.  (1912)  423. 
May,  1905,  after  the  battle  of  Tsu 
Shima,  three  damaged  Russian  men-of- 
war,  the  "Aurora,"  "Oleg,".  and 
"  Jemchug,**  escaped  into  the  harbor  of 
Manila,  and  the  United  States  of 
America  detained  them  with  their 
crews  until  the  end  of  the  war;  2  Op- 
penheim, Int.  L.,  2  ed.  (1912)  423.  For 
list  of  Russian  vessels  interned  during 
Russo-Japanese  War  of  1904,  see  2 
HaUeck,  Int.  L.,  4  ed.  (1908)  173n»,  and 
Wilson,  Int.  L.,  (1910)  268.  269.  1904 
— Russian  torpedoboat,  "Reshitelni," 
took  refuge  in  the  Chinese  harbor  of 
Chefoo.  Two  Japanese  vessels  waited 
outside  the  harbor  for  a  short  while  and 
then  entered  and  seized  her.  Doubtful 
how  far  she  was  interned  and  disarmed; 
Lawrence,  Int.  Law,  5  ed.  (1913)  610, 
611.  In  the  following  cases  there  was 
an  augmentation  of  force  in  violation  of 
neutrality  of  the  neutral  state:  "The 
AlerU,"  9  Cranch.  359  (1815).  Force 
augmented  in  United  States.  Property 
captured  restored  to  a  friend.  (Span- 
ish); "The  Estrella,"  4  Wheat.  298 
(1819).  Difference  of  opinion  as  to  what 


augmentation  of  force  may  be  permit- 
ted. Distinction  sometimes  drawn  be- 
tween men  and  provisions  and  munitions 
of  war,  and  as  to  enlistment  of  the 
members  of  the  belligerent  state;  "  The 
Santissima  Trinidad,"  7  Wheat.  i83 
(1822),  discussed  at  length  by  Twiss, 
War,  2  ed.  (1875)  478  et  seq.  War  of 
the  German  Aggression  (1914-1918), 
British  ship  "Fam  "  was  captured  by  a 
German  cruiser  at  sea  and  a  prize  crew 
placed  on  board.  After  remaining  at 
sea  for  some  time,  the  vessel  put  into 
the  United  States  port  of  San  Juan, 
Porto  Rico,  December  12,  1915.  The 
British  Government  requested  that  the 
ship  be  turned  over  to  her  British 
owners  on  the  ground  th^t  she  had  not 
been  condemned  by  a  prise  court,  and 
that  the  title,  therefore,  had  not  been 
divested.  The  ship  appeared  in  the 
United  States  port  in  the  character  of 
a  German  public  vessel,  and  the  United 
States  treated  her  as  such,  and  upon 
her  failure  to  leave  port  in  twenty-four 
hours,  interned  her  for  the  period  of  the 
war.  United  States  took  the  ground 
that  no  condemnation  was  necessary 
between  belligerents  as  to  capture  of 
enemy  vessel,  Which  seems  to  be  cor- 
rect. The  United  States  Secretary  of 
State,  however,  seems  to  have  gone  too 
far  in  taking  the  ground  that,  under  the 
circumstances  whidi  had  happened, 
the  release  of  the  ship  would  inevitably 
result  in  her  capture  by  British  war- 
ships, which  he  seems  to  have  con- 
sidered as  one  of  the  reasons  for  intern- 
ing her.  The  circumstance  of  such 
possible  capture,  however,  was  no  con- 
cern of  the  neutral  as  it  has  no  duty 
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compromising  its  neutrality."  Several  cases  may  arise :  the  capture 
of  a  public  ship,  or  the  capture  of  a  private  ship,  and  the  capture  of  a 
private  ship  may  be  lawful  or  imlawful  according  to  the  prevailing 
rules  which  obtain  in  the  war.  Thus  the  belligerent  may  capture 
a  neutral  private  ship  or  the  private  ship  of  the  enemy,  and  there 
may  be  a  distinction  between  the  two.  Many  cases  occurred  where 
such  captures  were  made,  some  of  which  are  referred  to  in  the  note;* 
but  they  appear  to  be  of  less  frequent  occurrence  in  modem  times. 
When  such  a  capture  is  made  by  belligerents,  the  other  belligerent 
will  bring  pressure  to  bear  upon  the  neutral  state  to  require  it  to 
protect  its  neutrality,  which  will  sometimes  be  impossible  in  fact,  and 
the  question  will  arise«of  what  diligence  the  neutral  is  expected  to  use 
in  the  matter. 


to  keep  belligerent  warships  in  in  order 
to  prevent  their  being  captured  at  sea. 
See  9  Amer.  Jour.  Int.  Law,  Special 
Supplement,  361.  War  of  the  German 
Aggression  19 14-19 18. — For  list  of 
German  warships,  including  tenders 
and  auxiliaries,  interned  in  neutral 
ports,  see  Hall,  Int.  Law,  7  ed.  (1917) 
67  In,  and  American  Journal  Int.  Law, 
9  Special  Supplement  241  and  125  to 
129. 

>«  Bynkershoek,  Law  of  War,  (1737) 
Du  Ponceau  Trans.  58  et  seq.;  2 
Halleck,  Int.  L.,  4  ed.  (1908)  195,  196; 
2  Wcstlake,  Int.  L.,  2  ed.  (1913)  228 
et  seq.;  Zouche,  L.  of  Nations  (1650), 
Carnegie  ed.,  Part  II.  VIII.  7. 

'  The  following  instances  of  captures 
in  marginal  waters  of  a  neutral  have 
occurred:  1626 — English  captured  a 
French  ship  in  Dutch  waters;  Hall,  Int. 
Law,  6  ed.  (1909)  577;  2  Oppenheim, 
Int.  L,,  2  ed.  (1912)  350.  1631— 
Spaniards  attack  the  Dutch  in  Danish 
ports.  1639 — Dutch  attack  the  Span- 
ish fleet  in  English  waters;  Hall,  Int. 
Law,  6  ed.  (1909)  577;  2  Oppenheim, 
Int.  L.,  2  ed.  (1912)  350.  1665— The 
Dutch  fleet  put  into  Bergen  in  Norway 
(then  Danish  and  neutral)  to  avoid  the 
English  but  were  attacked  by  them  and 


the  government  of  Bergen  fired  on  the 
English;  2  Halleck,  Int.  L.,  4  ed.  (1908) 
195;  2  Oppenheim,  Int.  L.,  2  ed,  (1912) 
350;  Vattel,  (1758)  Chitty's  Trans. 
Book  II.  {132.  Denmark  complained 
to  Great  Britain  of  the  violation  of 
neutrality.  1666 — Dutch  captured 
English  vessels  in  the  Elbe  and  refused 
to  restore  them  notwithstanding  the 
remonstrance  of  Hamburg  and  several 
other  Cjerman  states;  Hall,  Int.  Law, 
6  ed.  (1909)  577;  2  Oppenheim,  Int.  L., 
2  ed.  (1912)  350.  1693— French  at- 
tempted to  cut  some  Dutch  ships  out 
of  Lisbon,  and  on  being  prevented  by 
guns  of  the  fort,  burned  the  ships  in  the 
river;  Hall,  Int*  Law,  6  ed.  (1909)  577; 
2  Oppenheim,  Int.  L.,  2  ed.  (1912)  350. 
1759 — The  English  pursued  French 
war  vessels  into  Portuguese  waters  and 
captured  two.  Portugal  demanded 
reparation  but  did  not  demand  sur- 
render of  the  vessels.  France  after- 
wards alleged  that  the  neutrality  of 
Portugal  was  fraudulent  and  grounded 
her  declaration  of  war  in  1762  in  part 
upon  the  occurrence;  Hall,  Int.  Law, 
6  ed.  (1909)  577.  1793— The  capture 
of  the  "Modesta*'  in  Genoa  by  Great 
Britain  was  not,  according  to  Westlake, 
Int.  L.,  2  ed.  (1913)  Vol.  2,  232n',  a 
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misapprehension  by  Great  Britain  of 
the  inviolability  of  the  territorial  waters, 
but  arose  from  a  studied  disregard  of 
the  neutrality  of  Genoa  which  it  was 
desired  to  force  into  the  war.  See  2 
Oppenheim.  Int.  L.,  2  ed.  (1912)  44 In; 
Walker,  Science,  Int.  L..  (1893)  429. 
1797— A  British  man-of-war.  ''The 
Nemesis,"  having  been  taken  by  a 
French  frigate  in  the  neutral  harbor  of 
Smyrna,  was,  together  with  two  French 
men-of-war,  cut  out  by  the  British 
while  lying  in  the  neutral  harbor  of 
Tunis;  Walker,  Science,  Int.  L.,  (1893) 
430.  French  privateer  captured  the 
British  ship  "Grange"  in  the  Delaware 
Bay,  United  States  of  America,  and 
that  government  required  the  French 
consul  to  restore;  2  Westlake,  Int.  L., 
2  ed.  (1913)  230.  The  "Twee  Gebroe- 
dcr,"  3  C.  Rob,  162  (1801);  2  Cobbett 
Cases,  (1918)  288.  The  ships  con- 
demned were  captured  near  the  mouth 
of  the  Ems  River  in  Prussia.  The  court 
held,  however,  that  the  capture  was  not 
in  fact  made  in  the  neutral  maritime 
belt,  also  the  fact  that  the  capturing 
ship  made  a  free  passage  over  inter- 
vening neutral  territorial  waters  to 
effect  the  capture  immaterial,  otherwise 
if  passage  over  the  territory  on  permis- 
sion obtained  on  false  representations 
or  unpermitted  passage  over  territory 
where  permission  is  regularly  requested. 
1 80 1 — War  Great  Britain  against  Swe- 
den, British  captured  Swedish  vessels 
in  the  Norwegian  harbor  of  Oster- 
Risoer:  2  Oppenheim,  Int.  L.,  2  ed. 
(1912)  441n».  "The  Anna,"  5  C.  Rob. 
373  (1805):  Ship  captured  in  the 
mouth  of  the  Mississippi,  territorial 
waters  of  the  United  States  of  America, 
which  was  neutral.  Restored  on  claim 
of  American  Minister.  Decree  of  costs 
and  damages  against  captors  for  miscon- 
duct in  making  the  capture.  2  Oppen- 
heim, Int.  L.,  2ed.  (1912)  443,  444;  7 
Moore,  Dig.  of  Int.  L.,(1906)  511.  1806 
— British  ships  attacked  and  burned  the 


French  "74  Impetuex"  when  aground 
within  a  few  hundred  yards  of  the 
North  Carolina  shore;  Walker,  Science, 
Int.  L..  (1893)  123.  The  United  States 
frigate  "Essex,"  lying  dismantled  in 
the  harbor  of  Valparaiso,  was  seized  by 
the  British  ship  "Phoebe."  The 
" Levant"  in  the  same  war,  was  chased 
into  Porto  Praya  and  captured  by 
British  vessels;  Woolsey,  Int.  L.,  6  ed. 
(1897)  282.  "The  Anne,"  3  Wheat. 
435  (1818).— British  ship  "Anne"  cap- 
tured  by  American  privateer  on  March 
13,  1815,  in  marginal  waters  of  Spanish 
Santo  Domihgo.  Condemned  as  a 
prize  in  United  States  covirts.  The 
claim  of  Spanish  consul  to  assert  vio- 
lated rights  of  his  sovereign  rejected  as 
not  within  the  consular  functions,  he 
not  representing  the  state.  Ship 
' '  Anne ' '  commenced  hostilities  first  and 
therefore  forfeited  neutral  protection 
and  had  no  standing  to  seek  redress 
from  the  neutral  sovereign  because  of 
the  violation  of  the  neutrality.  181 4 — 
War  of  1812. — ^An  American  privateer, 
the  "General  Armstrong,"  lying  in  the 
harbor  of  Fayal  in  the  Portuguese 
Azores,  was  attacked  by  the  English 
squadron,  and  although  putting  up  a 
defense,  was  captured.  The  United 
States  of  America  claimed  damages 
from  Portugal.  The  matter  was  finally, 
in  1851,  referred  to  the  President  of  the 
French  Republic  for  a  decision;  2 
Cobbett  Cases,  (1913)  292;  2  Oppen- 
heim, Int.  L.,  2  ed.  (1912)  442;  Walker^ 
Man.  Int.  L.,  (1895)  172;  Woolsey, 
Int.  L..  6  ed.  (1897)  282.  In  1852, 
Louis  Napoleon  gave  his  award  in  favor 
of  Portugal  on  the  ground  that  although 
the  neutrality  of  Portugal  was  violated 
by  the  attack,  she  could  not  be  held 
responsible  because  the  attacked  vessel 
chose  to  defend  herself  instead  of  de- 
manding protection  from  the  Portu- 
guese authorities.  Woolsey,  Int.  L., 
6  ed.  (1897)  281,  cites  the  case  of  the 
capture  of  the  "Caroline"  as  a  viola- 
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lion  of  United  States  neutrality  by 
Great  Britain,  which  seems  to  be  aside 
from  the  point  as  there  was  no  war 
then  raging,  and  the  only  violence  in 
question  was  a  small  insurrection  in 
Canada.  No  one  ever  yet  contended 
that  neutrality  existed  without  war. 
See  {662,  ante.  During  the  American 
Civil  War,  the  Confederate  cruiser 
''  Nashville  "  being  in  the  Southampton 
docks,  the  United  States  cruiser  "Tus- 
carora"  took  up  a  position  outside  the 
harbor,  and,  by  always  keeping  up 
steam,  was  able  to  start  out  ahead  of 
the  *' Nashville"  whenever  she  at- 
tempted to  leave,  and  as  the  "Nash- 
ville" could  not  leave  for  twenty-four 
hours  after  the.  "Tuscarora"  the 
"Tuscarora"  would  return  within 
twenty-four  hours,  and  thus  kept 
the  "Nashville"  in  port  during  the 
whole  war;  2  Cobbett  Cases,  (1913) 
3t»;  2  Halleck,  Int.  L.,  4  ed.  (1908) 
188;  Walker,  Man.  Int.  L.,  (1895)  175. 
The  action  of  the  "Tuscarora"  con- 
demned by  some  authorities  as  un- 
neutral. 1 86 1 — ^American  Civil  War. — 
The  Spanish  Government  set  at  liberty 
six  prizes  left  by  the  "Sumter"  in  the 
harbor  of  Cienf  uegos  on  the  ground  that 
they  were  captured  in  the  Cuban 
maritime  belt;  Walker,  Science,  Int. 
L.,  (1893)  452n».  1863— The  "Chesa- 
peake," a  merchant  steamer,  was  seized 
by  passengers,  who  turned  out  to  be 
Confederates,  and  carried  to  the  port 
of  Nova  Scotia.  A  United  States  vessel 
found  her  thefe  deserted  by  the  pirates, 
and  in  the  possession  of  some  of  her 
first  crew,  who  gave  her  up.  Two 
British  subjects,  hired  by  the  pirates, 
who  were  on  board,  were  made  prison- 
ers and  another  of  the  pirates  was 
seized  from  another  vessel  and  put  in 
irons  and  the  vessel  taken  to  Halifax. 
United  States  offered  apologies  and 
amends,  which  were  hot  accepted  by 
Great  Britain,  who  took  the  position 
th«^t  the  ve9$^l  shQuld  be  delivered  up, 


the  men  set  free,  and  apology  made. 
The  vessel  and  cargo  were  finally  re- 
stored: Walker,  Man.  Int.  L.,  (1895)  169. 
170;  Woolsey,  Int.  L.,  6ed.  (1897)  281. 
1864— American  Civil  War.  The  Con- 
federate cruiser  "Florida"  was  cap- 
tured by  United  States  cruiser  in  neu- 
tral Brazilian  waters.  Brazil  claimed 
the  prize  but  as  the  "  Florida  "  had  sunk 
while  at  anchor  in  Hampton  Roads,  she 
could  not  be  restored.  United  States 
court-martialed  commander,  dismissed 
its  consul,  at  Bahia,  for  having  advised 
the  capture,  and  sent  a  man-of-war  to 
the  spot  where  the  capture  had  taken 
place  for  the  special  purpose  of  deliver- 
ing a  solemn  salute  to  the  Brazilian 
flag;  Lawrence,  Int.  Law,  5  ed.  (1913) 
625,  626;   2  Oppenheim,  Int.  L.,  2  ed. 

(1912)  442-444;  Walker,  Man.  Int.  L., 
(1895)  169;   2  Westlake,  Int.  L.,  2  ed. 

(1913)  230;  Woolsey,  Int.  L.,  6  ed. 
(1897)  282.  1863— The  Confederate 
Cruiser  "Alabama"  captured  and 
destroyed  United  States  vessels  in 
Brazilian  waters.  The  United  States 
of  America  complained  and  the  ship 
was  ordered  to  quit  Brazilian  waters  in 
twenty-four  hours  and  a  local  sub- 
ordinate official  who  had  been  negligent 
in  the  matter  was  dismissed  from  office; 
Walker,  Man.  Int.  L.,  (1895)  169. 
1904 — Russo-Japanese  War.  Japanese 
attacked  Russian  vessels  in  Korean 
harbor  of  Chemulpo;  Hershey,  Int.  L., 
(1912)  458n».  Oppenheim,  Int.  L.,  2  ed. 
(1912)  Vol.  2,  388,  says  no  violation  of 
neutrality,  as  Korea  was  within  ree:ion 
of  war,  but  the  question  whether  Korea 
was  within  the  region  of  war  depended 
on  whether  it  was  neutral.  See  §687n\ 
ante.  1904 — ^Russian  destroyer  "Res- 
hitelni"  took  refuge  in  Chinese  Harbor 
of  Chifu  and  was  captured  there  by 
Japan;  2  Cobbett  Cases,  (1913)  295; 
2  Oppenheim,  Int.  L.,  2  ed.  (1912)  389. 
See  also  cases  in  Bynkershoek,  Law  of 
War,  (1737)  Du  Ponceau  Trans.  61  et 
seq.     War  of  the  German  Agression 
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When  the  vessel  captured  is  subsequently  brought  before  a  prize 
court  of  the  belligerent  for  adjudication,  the  neutral  state  may  appear 
and  set  up  the  violation  of  the  neutrality,  which  will  ordinarily 
result  in  the  ship  being  freed.^*  Where  a  private  or  public  enemy 
ship  is  captured  and  there  are  no  prize  court  proceedings,  the  only 
remedy  of  the  neutral  is  by  international  pressure  against  the  belliger- 
ent state.  It  seems  clear,  however,  that  the  neutral  may  use  force 
to  prevent  the  capture  or  protect  the  prize  so  long  as  it  is  within  the 
maritime  belt.  The  question  has  been  discussed  of  whether  the 
belligerent  may  chase  the  vessel  into  the  maritime  belt  on  hot  pursuit 
from  the  open  sea  and  effect  the  capture  therein.  While  few  cases 
have  occurred  in  practice,*  and  while  there  is  no  doubt  an  invasion 
of  the  jurisdiction  in  this  case,  the  neutral  will  ordinarily  be  tmpre- 
pared  to  maintain  its  neutrality  by  force  at  that  particular  point, 
and  it  is  almost  too  much  to  expect  the  commander  of  the  pursuing 
ship  to  forego  the  capture  under  such  circumstances.  The  neutral 
must  therefore  proceed  in  the  manner  outlined  above  to  effect  the 
release  of  the  ship  if  it  has  not  been  destroyed,  and  may  claim  indem- 
nity from  the  capturing  belligerent. 

Where  a  prize  has  been  captured  on  the  high  seas  and  then  escapes 
from  the  custody  of  the  captor,  and  without  being  recaptured  comes 
into  neutral  waters,  it  is  clear  that  the  prize  is  free  tintil  it  has  been 
captured  again  on  the  high  seas  or  in  the  maritime  belt.' 


(1914-1918),  March  26,  1915,  British 
Squadron  sunk  the  German  cruiser 
*' Dresden**  in  Chilean  marginal  waters. 
British  Government  apologized  im- 
mediately. August  19,  1915 — British 
submarine  grounded  in  Danish  mar- 
ginal waters  and  was  attacked  by  a 
German  destroyer,  which  attack  was 
only  terminated  by  the  forcible  inter- 
vention of  a  Danish  torpedo  boat. 
Germany  apologized;  Hall,  Int.  Law, 
7ed.  (1917)663. 

*  •  A  neutral  state  must,  however, 
appear  and  set  up  the  violation  of  juris- 
diction before  the  ship  can  be  restored 
to  the  former  owner;  2  Halleck,  Int. 
L.,  4ed.  (1908)  196.  The  *'Purissima 
Conception,"  6  C.  Rob.  45  (1805).  cap- 
ture in  territorial  waters,  owner  of 
property  cannot  set  up  claim,  as  gov- 
ernment in  question  did  not  appear^ 


claim  dismissed.  The  "Vrow  Anna 
Catharina,**  5  C.  Rob.  15  (1803),  claim 
by  the  Portuguese  counsel  on  behalf  of 
that  government  not  substantiated  as 
to  the  fact  of  the  place  of  capture. 
Claim  to  territory  is  to  be  made  out  on 
clear    and    unimpeachable    evidence. 

•  The  Confederate  blockade  runner, 
"Margaret  and  Jessie,'*  was  chased  by 
United  States  war  vessel  "Rhode 
Island"  into  the  Bahamas  and  sunk 
within  a  short  distance  from  the  shore 
of  the  Island  of  Eleuthera,  many  balls 
fired  by  the  "Rhode  Island"  striking 
the  shore.  The  British  Government 
admitted  that  there'  was  in  fact  no 
violation  of  the  maritime  jurisdiction, 
the  "Rhode  Island*'  being  during  the 
fight  more  than  four  miles  from  shore; 
Walker,  Man.  Int.  L..  (1895)  172,  173. 

» Westlake,  Int.  L.,  2  ed.  (1913)  Vpl, 
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A  distinction  has  been  drawn  between  the  case  of  a  capture  made 
in  the  open  sea  by  a  vessel  which  has  violated  the  neutrality  of  the 
state  within  whose  maritime  belt  the  prize  is  subsequently  brought, 
and  the  case  of  a  ship  being  brought  in  by  a  vessel  which  has  not 
been  guilty  of  any  such  violation  of  neutrality.  The  distinction 
seems  immaterial  in  modem  times,  where  the  violation  of  neutrality 
is  completed  by  bringing  the  prize  in  as  any  preceding  violation  in 
the  same  case  is  immaterial. 


Bringing  Prize  Into  Maritime  Belt. 

§695.  Where  a  belligerent  has  captured  a  ship  at  sea,  it  is  fre- 
quently a  matter  of  great  advantage  if  the  prize  can  be  brought 
into  some  neutral  port  and  kept  there  until  the  conclusion  of  the 
war,  even  if  the  vessel  cannot  be  condemned  as  a  prize.  The  prize 
coiut  of  the  belligerent  has  no  jurisdiction  to  condemn,  the  ship  lying 
in  a  neutral  port.  The  captured  ship  must  therefore  remain  in  the 
neutral  port  until  the  conclusion  of  the  war  or  be  given  an  oppor- 
tunity of  again  putting  to  sea.  To  give  such  an  advantage  to  a 
belligerent  is  a  departure  from  the  strict  attitude  of  neutrality.  It 
is  to  be  distinguished  from  the  jurisdiction  of  the  foreign  state  over 
its  public  vessels  in  the  maritime  belt  in  time  of  peace,'  as  here  there 
is  a  capture  and  the  continued  holding  of  the  captured  ship  in  a 
neutral  port  is  an  exercise  of  the  jurisdiction  outside  the  confines 
of  the  ship,  and  not  the  same,  therefore,  as  the  immunity  which 
obtains  within  the  ship  itself.'  ^ 


1,  227,  228,  notes  three  cases:  (1)  cap- 
ture on  the  high  sea,  captor  having 
violated  neutrality  of  state  within 
whose  maritime  belt  prize  is  subse- 
quently brought;  (2)  capture  in  mari- 
time belt  of  neutral  country  and  being 
within  the  jurisdiction  of  that  country; 
(3)  capture  in  marginal  belt  of  neutral 
country  and  prize  brought  into  port  of 
captor's  country.  He  says  that  there  is 
a  difference  of  opinion  as  to  whether  the 
condemnation  and  sale  to  a  third  party 
wiU  vest  the  title  free  from  the  diffi- 
culty in  the  captors  title  arising  from 
the  breadx  of  neutrality.  That  some 
are  of  the  opinion  that  the  purchaser  is 
innocent  and  acquires  title  by  legal 
proceedings.    Others  think  the  neutral 


state  is  not  obliged  to  submit  to  the 
decision  of  a  foreign  tribunal. 

'See  §321,  ante.  See  discussion 
Bynkershoek,  Law  of  War,  (1737)  Du 
Ponceau  Trans.,  118  et  seq. 

•  1779 — Venetian  edict  of  neutrality; 
the  sale  of  prizes  and  equipment  of 
cruisers  was  allowed  equally  to  all 
belligerents;  Manning,  Int.  L.,  2  ed. 
Amos.  (1875)  469.  1782^Treaty  be- 
tween United  States  of  America  and 
United  Provinces  provided  that  either 
party  might  sell  prizes  in  the  port  of 
the  other;  Manxiing,  Int.  L.,  2  ed. 
Amos.  (1875)  469.  No  authority  in 
neutral  states  to  release  goods  and 
vessels  of  a  belligerent  friend  when 
brought   into   a   neutral   state   by   a 
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belligerent  except  where  special  treaty 
intervenes  because  it  is  the  duty  of  a 
neutral  to  abstain  from  any  interfer- 
ence whatever;  Manning,  Int.  L.,  2  ed. 
Amos.  (1875)  467.  Municipal  regula- 
tions of  most  states  formerly  forbade 
captors  taking  prizes  into  any  states 
but  their  own,  but  practice  of  carrying 
in  grew,  and  when  so  carried  in,  the 
neutral  state  may  not  interfere  except 
as  above;  Manning,  Int.  L.,  2  ed.  Amos. 
(1875)  467.  Many  treaties,  from  1406 
upwards,  regtdated  the  subject,  some 
forbidding  the  selling  of  prizes,  others 
providing  that  prizes  seized  should  only 
remain  for  twenty-four  hours,  others 
that  goods  of  members  of  the  neutral 
states  shotdd  be  taken  out  of  the  prize, 
that  such  prizes  were  to  be  restored  to 
the  owners;  Manning,  Int.  L.,  2  ed. 
Amos.  (1875)  468.  1788— Treaty  be- 
tween Prance  and  United  States  of 
America  gave  the  French  ships  of  war 
and  privateers  the  exclusive  privilege 
of  bringing  their  prizes  into  American 
ports  and  restricted  the  use  of  those 
ports  which  might  be  made  by  priva- 
teers of  any  state  with  which  France 
was  at  war.  (jreat  Britain  strongly 
complained,  in  the  war  which  broke  out 
with  France  in  1793,  of  the  preferential 
treatment  given  French  ships.  The 
clause  was  dropped  in  the  convention 
of  1800  between  France  and  United 
States  of  America;  Lawrence,  Int. 
Law,  5  ed.  ( 1 913)  630.  In  the  following 
cases  the  United  States  Prize  Court 
refused  to  interfere  with  the  prize 
within  the  jurisdiction  captured  by  a 
ship  of  a  foreign  state,  it  appearing  that 
there  was  no  violation  of  the  neutrality 
of  the  United  States  by  the  capturing 
vessel:  French  privateers,  no  augmen- 
tation of  force  within  United  States 
jurisdiction.  Repairs  being  within 
provisions  of  treaty  with  France ;  ' '  Den 
Onzekeren."  3  Dallas,  285  (1796), 
"the  Phoebe  Anne,'*  3  Dallas  319 
(1796).     Sale   of  vessel   fitted   for  a 


privateer  to  a  member  of  one  of  two 
belligerents  not  a  breach  of  neutrality 
of  the  United  States  of  America;  "  The 
Alfred,"  3  Dall.  307  (1796).  1861— In 
the  Civil  War  of  the  United  States, 
Great  Britain  prohibited  by  an  order 
of  June  1,  1 861,  the  bringing  in  of  prizes 
by  vessels  of  war  and  privateers  of  both 
parties.  France,  by  declaration  of 
June  10,  1861,  made  the  same  prohibi- 
tion, excepting  that  vessels  with  prizes 
were  allowed  to  remain  twenty-four 
hours,  etc.,  in  their  ports;  Woolsey, 
Int.  L.,  6  ed.  (1897)  274.  The  question 
was  raised  in  France  as  to  whether  the 
French  order  was  in  violation  of  the 
treaty  between  United  States  and 
France,  for  a  discussion  of  which,  see 
Woolsey,  Int.  L.,  6  ed.  (1897)  274. 
Manning,  Int.  L.,  2  ed.  Amos.  (1875) 
470  cites  in  this  connection  the  case  of 
the  '*  Virginius,"  a  ship 'seized  by  Spain 
on  the  high  sea  in  time  of  peace,  on  the 
ground  that  it  was  assisting  in  or  about 
to  engage  in  a  revolt  against  Spain, 
see  §298n^,  ante.  The  case  is  not  in 
point  at  all  as  there  was  no  war,  see 
§662,  ante.  War  of  the  German  Aggres- 
sion (1914-1918).— On  the  15th  of 
January,  1916,  the  British  steamship 
Appam  was  captured  by  the  German 
cruiser  Moewe.  Although  twice  as  far 
from  the  United  States  as  from  Ger- 
many, the  Appam  was  brought  into 
Hampton  Roads.  Application  by  the 
prize  master  to  the  State  Department 
for  internment  of  the  prize  was  denied. 
Subsequently,  a  libel  was  filed  by 
British  claimants,  declaring  that  the 
coming  in  as  well  as  the  insistence  on 
the  right  of  asylum  was  a  violation  of 
the  neutrality  of  the  United  States 
entitling  the  owners  to  restitution.' 
The  Treaty  of  1799  with  Prussia,  8 
State  172,  provided  that  vessels  of  war 
of  both  parties  shall  carry  (conduire) 
freely  wheresoever  they  please  the 
vessels  and  effects  taken  from  their 
enemies  without  being  subject  to  legal 
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The  question  is  whether  the  neutral  state  is  botmd  to  eflFect  the 
release.  The  practice  has  been  varied^  and  in  many  cases  regulated 
by  treaty,  sometimes  allowing  the  privilege  of  bringing  in  prizes 
and  sometimes  stipulating  against  it,  and  some  states  have  promul- 
gated regulations  forbidding  it.  There  is  a  difference  of  opinion 
among  the  writers.  The  neutral  state  may  treat  the  prize  as  a 
belligerent  war  vessel  and  permit  it  to  obtain  supplies  to  make  it 
seaworthy,  or  may  allow  the  belligerent  to  sequestrate  the  prize 
in  the  port  until  the  termination  of  the  war,  which  is  practically 
protecting  the  capture. 


Belligerent  State  Bringing  Prisoners  of  War  Into  Neutral 

Maritime  Belt. 

§696.  When  the  prisoners  of  war  are  brought  in  on  a  public 
vessel  of  the  belligerent  into  the  neutral  maritime  belt,  there  is  no 
way  in  which  the  neutral  state  or  the  enemy  can  release  the  pris- 
oners without  invading  the  jiuisdiction  of  the  belligerent,  and  so 
long  as  such  ships,  of  war  have  a  qualified  privilege  of  entry,  the 
prisoners  seem  to  be  covered  by  that  privilege.  Several  cases  which 
have  occurred  are  referred  to  in  the  note,  from  which  it  appears 
that  the  practice  is  not  tmiform.*    When  the  prisoners  are  brought 


process.  But  the  court  decided  that, 
as  the  Appam  was  not  conducted  in  by 
a  vessel  of  war,  the  treaty  did  not  apply, 
and  accordingly  decreed  restitution  on 
general  principles  of  international  law. 
The  Appam  (D.  C,  E.  D.  Va.,  1916) 
234  Fed.  389  (1916).  Statement  from 
16  Col.  Law  Rev.  585.  On  appeal  to 
the  Supreme  Court  of  the  United 
States,  the  judgment  was  affirmed. 
The  steamship  "Appam"  243  U.  S. 
124  (1916).  The  case  has  been  exten- 
sively discussed.  See  "  The  Case  of  the 
'Appam'  and  the  Law  of  Nations," 
Dr.  Arthur  Burchard;  1 1  Amer.  J.  Int. 
Law,  270  et  seq.  "  The  Appam  Case," 
Frederic  R.  Coudert;  1 1  Amer.  J.  Int. 
Law,  302  et  seq.  "The  Case  of  the 
Appam,"  James  Brown  Scott;  10 
Amer.  J.  Int.  Law,  809  et  seq. 

'  Manning,  Int.  L.,  2ed.  Amos.  (1875) 
470. 

*  It  appears   that  the   Dutch   and 


Great  Britain  in  the  war  between  Spain 
and  the  United  Provinces  compelled 
belligerent  ships  entering  their  ports 
to  set  free  any  prisoners  they  had  taken 
on  the  high  seas;  Vattel,  (1758) 
Chitty's  Trans.,  p.  334n.  1854 — In 
the  Crimean  War,  a  British  man-of- 
war,  in  company  with  the  Russian 
prize  "The  Sitka,"  in  charge  of  a 
British  prize  crew,  put  into  San  Fran- 
cisco, having  on  board  a  number  of 
Russian  prisoners  of  war.  The  United 
States  of  America  recognized  the  im- 
munity of  the  ship  and  refrained  from 
liberating  the  prisoners.  A  writ  of 
habeas  corpus  was  granted  on  behalf 
of  the  Russian  prisoners  on  the  prize 
but  the  British  commander  disregarded 
the  writ  and  left  port  with  his  prison- 
ers; Twiss.  War,  2  ed.,  (1875)  452, 453; 
Walker.  Man.  Int.  L.,  (f895)  167,  168. 
1904 — Russo-Japanese  War. — Febru- 
ary 9,  1904,  after  the  Russian  cruisers 
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in  on  a  captured  vessel,  they  will  be  freed  or  not  according  to  the 
disposition  made  of  the  prize.  In  either  case,  if  the  vessel  stayed 
in  the  port  beyond  the  time  limit,  and  was  accordingly  interned  for 
the  period  of  the  war,  the  neutral  state  may  require  the  freedom 
of  the  prisoners  as  a  condition  of  the  internment,  and  if  the  prisoners 
escape  from  the  vessel  or  the  prize  they  will  be  in  the  same  position 
as  prisoners  coming  in  by  land.*  * 

Using  Maritime  Belt  as  a  Base  of  Communication. 

§697.  The  use  of  the  shore  of  the  maritime  belt  for  conununica- 
tions  is  often  of  great  importance  and  value  in  time  of  war,  and  it 
is  the  modem  practice  for  the  neutral  to  prohibit  such  use  of  its 
territory.    A  few  cases  are  collected  in  the  note.' 

State  Act  of  Belligerent  on  High  Seas. 

§698.  The  belligerent  cannot,  while  acting  on  the  high  sea, 
violate  any  neutral  territory  because  no  neutral  territory  exists 

"  Variag"  and  "Korietz"  had  accepted 
the  challenge  of  a  Japanese  fleet,  fought 
a  battle  outside  the  harbor  of  Chemul- 
po, and  returned,  crowded  with 
wounded,  to  ChemulpOp  the  British 
cruiser  "  Talbot."  the  French  '*  Pascal," 
and  the  Italian  "Elba"  received  large 
numbers  of  the  crews  of  the  disabled 
Russian  cruisers.  The  Japanese  de- 
manded that  the  neutral  ships  should 
give  up  the  rescued  men  as  prisoners  of 
war,  but  the  neutral  commanders  de- 
murred, and  an  arrangement  was  made 
according  to  which  the  rescued  men 
were  handed  over  to  the  Russians  under 
the  condition  that  they  should  not  take 
part  in  hostilities  during  the  war;  2 
Oppenheim,  Int.  L.,  2  ed.  (1912)  424. 
The  members  of  the  crew  were  not 
captured  by  the  enemy,  and  should 
have  been  handed  over  to  Korea  or  set 
free. 

■•  Bynkershoek,  Law  of  War,  (1737) 
Du  Ponceau  Trans.  117;  Twiss,  War,  2 
ed.  (1875)  451,  says  there  was  fonji^ly 
an  opinion  tha(  prisoners  were  freed  by 
coming  into  neutral  waters.  Vattel, 
(1758)  Chitty's  Trans.  Book  III.  §132, 
says  that'  privateers  may  carry j)rison- 


on 

ers  into  neutral  port  but  cannot  land 
them  there  for  the  purpose  of  keeping 
them  in  confinement. 

•  1898 — Spanish-American  War. — 
Great  Britain  refused  to  allow  the 
United  States  to  land  the  end  of  a 
cable  at  Hong  Kong  intended  to  be 
laid  from  Manila;  2  Halleck,  Int.  L., 
4  ed.  (1908)  171n»;  2  Oppenheim,  Int. 
L.,  2  ed.  (1912)  436.  1870— Franco- 
German  War. — Great  Britain  refused 
to  allow  Prance  to  lay  in  England  the 
end  of  a  cable  which  was  designed  to 
run  from  France  across  the  channel  and 
thence  back  to  France;  2  Oppenheim, 
Int.  L.,  2  ed.  (1912)  436.  1904— Russo- 
Japanese  War. — Russia  installed  wire- 
less station  in  Chifu,  and  used  it  to 
communicate  with  the  besi^ed  in  Port 
Arthur;  2  Oppenheim,  Int.  L.,  2  ed. 
(1912)  436.  War  of  the  German  Ag- 
gression (1914-1918).  United  States 
of  Ame^ca  in  many  instances  prevented 
the  use  of  wireless  on  its  territory  to 
effect  communication  with  the  bellig- 
erents. See  Resolutions  of  the  Institute 
of  International  Law,  at  meeting  of 
1902,  Carnegie  Ed.,  161. 
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the  high  sea,  and  the  only  question  is  how  far  the  belligerent  is  in 
the  conduct  of  hostilities  to  be  restrained  from  causing  damage  to 
neutral  property  and  to  what  extent  neutral  property  on  the  high 
sea  is  exempt  from  destruction  or  seizure  by  a  belligerent.  These 
topics  are  discussed  subsequently.^" 

State  Act  op  Belligerent  State  in  Jurisdiction  op  No  State. 

§699.  The  belligerent  acting  in  jurisdiction  of  no  state  is  as  fully 
free  from  any  external  jurisdictional  restraint  as  it  is  on  the  high  sea, 
and  if  restrained  as  to  the  seizure  of  property  or  persons  is  so 
restrained  by  the  factors  operating  to  protect  neutral  property. 

Member  of  a  Neutral  State. 


Preliminary. 


§700.  The  member  of  a  neutral  state  has  greater  freedom  of 
action  than  has  the  state  in  its  official  capacity.  A  state  as  such 
cannot,  as  we  have  seen,  act  directly  or  indirectly  without  involving 
itself  in  the  war.  The  act  of  an  individual,  however,  is  not  a  state 
act,  and  the  question  here  is  how  far  is  an  independent  state  botmd 
by  the  international  factors  of  conduct  to  restrain  the  acts  of  its 
members."*  Two  cases  present  themselves  for  discussion:  (4)  the 
neutral  member  in  the  jurisdiction  and  the  maritime  belt,  (B)  the 
neutral  member  outside  the  jurisdiction." 


Member  of  a  Neutral  State  in  Home  Territory  and  Maritime  Belt. 


Preliminary  Discussion. 


§701.    The  member  of  the  neutral  state,  when  within  the  territory 
of  that  state  is  subject  entirely  to  its  jurisdiction.    A  neutral  state 


"United  States  of  America  com- 
plained to  Peru  of  the  latter  setting 
adrift  boats  containing  explosives  in 
the  war  between  Peru  and  Chile,  stat- 
ing that  it  would  hold  the  Peruvian 
Government  responsible  for  any  dam- 
ages; 2  Halleck,  Int.  L.,  4  ed.  (1908) 
i65n.  There  is  an  exception  to  this 
statement  which  will  be  of  rare  occur- 
rence. A  belligerent  public  vessel, 
while  engaged  in  hostilities  on  the  high 


sea,  may  damage  neutral  property 
along  the  shore  by  gun  fire.  See  case 
cited  in  §694,  n.*,  ante. 

"♦Walker,  Science,  Int.  L.,  (1893) 
389,  calls  the  act  of  the  individual  the 
sphere  of  state  prevention  and  says  the 
rules  are  not  clear. 

"  Hall,  Int.  Law,  6  ed.  (1909)  74-77; 
2  Oppenheim,  Int.  L.,  2  ed.  (1912)  363 
et  seq.    See  Chap.  18,  post. 
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may  restrain  its  own  citizens  by  municipal  law  in  such  manner  as 
it  sees  fit,  and  as  has  been  pointed  out,  such  regulation  may  go 
beyond  the  obligation  usually  assumed  by  states  in  international 
life,  in  the  matter  of  neutrality,  but  such  greater  restraint  is  not 
necessarily  to  be  considered  as  a  declaration  by  a  state  of  what  it 
considers  is  its  international  obligations  to  neutrals."  Therefore, 
while  the  enforcement  of  such  laws  should  be  impartial,  a  neutral 
state  may,  without  criticism,  decline  to  enforce  such  more 
stringent  regulation  in  any  particular  war."  The  measure  of  the 
obligation  of  the  individual,  therefore,  is  entirely  determined  by 
act  of  his  own  state,"  and,  if  anything  he  does  is  something  which 
his  state  shotdd  have  restrained,  then  his  state  only  is  responsible, 
and  he  cannot  in  any  way  be  interfered  with  tuiless  he  ventures  forth 
from  the  jurisdiction  and  is  seized  by  one  of  the  belligerents  on  the 
high  seas  in  jurisdiction  of  no  state  or  in  enemy  territory. 

In  time  of  peace,  there  are  cases  when  independent  states  generally 


"  Hall,  Int.  Law,  6  ed.  (1909)  608n»; 
2  Westlake,  Int.  L..  2  ed.  (1913)  208  et 
seq. 

"2  Westlake,  Int.  L.,  2  ed.  (1913) 
209. 

"  Great  Britain. — Foreign  Enlistment 
Act  of  1870;  33  and  34  Vict.  Ch.  90. 
For  text  see  2  Oppenheim,  Int.  L.,  2  ed. 
(1912)  667  et  seq.;  1  Phillimore,  Int. 
L.,  3  ed.  (1879-1888)  672  et  seq.; 
Twiss,  War,  2  ed.  (1875)  594  et  seq. 
For  discussion  of  cases  under,  see  2 
Halleck,  Int.  L.,  4  ed.  (1908)  191  et 
seq.  United  States  of  America. — ^Act  of 
June  5,  1794,  U.  S.  Statute  381,  re- 
pealed by  Act  of  April  30,  1818,  sum- 
marized in  President's  proclamation  of 
neutrality  on  February  11,  1904,  in 
Russo-Japanese  War  of  1904;  Hershey, 
Int.  L..  (1912)  454n^  For  notes  on 
United  States  Statute,  see  2  Halleck, 
Int.  L.,  4  ed.  (1908)  191  et  seq.; 
Twiss.  War,  2  ed.  (1875)  475,  476. 
United  States  Criminal  Code,  Chap.  2, 
Neutrality;  (Sec.  10  amended  by  Act 
of  May  7,  1917).  United  States  For- 
eign Enlistment  Act  of  1818;  1  Philli- 
more, Int.  L.,  3  ed.  (1879-1888)  667- 
672.    For  general  discussion  of  United 


States  and  British  municipal  law,  see 
2  Halleck,  Int.  L.,  4ed.  (1908)  191-194; 
2  Westlake,  Int.  L.,  2  ed.  (1913)  209- 
245.  "Neutrality  Laws  of  the  United 
States,"  Charles  G.  Fenwick  (1913). 
United  States  Neutrality  Laws,  Text  of; 
Wilson  &  Tucker,  Int.  L.,  (1901)  417. 
Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
Vol.  3,  277,  points  out  that  United 
States  of  America  and  Great  Britain 
are  the  only  states  which  by  municipal 
law  prohibit  with  penalties  the  enlist- 
ment and  sending  of  ships.  For  refer- 
ence to  the  law  of  France,  Belgium  and 
Italy,  see  report  of  the  Neutrality  Laws 
Commissioners  of  1868  of  Great  Britain 
referred  to  Ibid.  278-282.  These  other 
-states  rely  on  general  prohibitions  to 
their  subjects  and  on  general  municipal 
criminal  law.  Neutrality  proclama- 
tions and  regulations,  with  notes,  com- 
piled by  George  Grafton  Wilson ;  ( 1 9 1 7 ) 
Naval  War  College.  Walker,  Science, 
Int.  L.,  (1893)  403n»,  gives  a  list  of 
edicts  issued  in  the  latter  half  of  the 
18th  century  setting  out  rules  to  be 
observed  by  members  of  the  neutral 
states,  and  on  pages  403,  404,  a  sum- 
mary of  their  provisions. 
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recognize  an  obligation  to  prevent  individuals  within  the  jurisdiction 
from  setting  on  foot  actions  intended  to  damage  the  interest  of  another 
state  with  which  it  is  at  peace.  This  obligation  remains  in  time  of 
war,  and  as  the  neutral  is  at  peace  with  each  of  the  belligerents,  it  is 
equally  botmd  to  act  in  the  same  manner,  only  it  usually  occurs  that 
the  prospect  of  private  profit  will  induce  the  individuals  within 
the  state  to  engage  more  extensively  in  such  expeditions.  The 
control  of  a  state  over  individuals  ceases  in  fact  when  the  indi- 
vidual has  passed  out  of  the  jurisdiction.**  The  responsibility  con- 
sequently cannot  extend  further.  The  question  is,  how  far  do  the 
international  factors  of  conduct  impel  the  neutral  state  to  restrain 
its  own  members.  We  shall  discuss  (A)  furnishing  mtmitions  of  war, 
(B)  ship  building  and  sale  of  ships;  (C)  filibustering  or  military 
expeditions;    (D)  foreign  enlistment;    (E)  loan  of  money. 

Sale  of  Munitions  of  War  by  Member  of  Neutral  State  to 

Belligerent. 

§702.  The  ftutiishing  of  munitions  of  war  to  a  belligerent  by 
members  of  a  neutral  state  is  of  frequent  occurrence.  A  belligerent 
which  is  not  able  to  obtain  its  munitions  will  generally  complain, 
but  will  sanction  like  transactions  on  the  part  of  its  own  members 
when  the  opporttmity  occurs.  Consistency  is  a  virtue  which  rarely 
inheres  in  states.  Many  writers  support  the  practice,  and  some  are 
against  it.*  The  better  opinion  is  in  favor  of  it.  If  a  state  were 
not  able  in  time  of  war  to  draw  supplies  from  neutral  countries,  it 
would  necessitate  a  much  heavier  increase  in  the  way  of  military 
preparations  by  each  state,  as  each  would  be  compelled  to  be  self- 
supporting  in  time  of  war.  The  view  against  the  export  of  muni- 
tions of  war  springs  from  an  overemphasis  of  the  ethical  as  applied 


"Walker,  Science,  Int.  L.,  (1893) 
388,  says:  "A  neutral  government  is 
bound  not  only  to  abstain  from  offering 
any  dirept  addition  to  the  combatant 
force  of  either  belligerent,  but  to  exer- 
cise a  reasonable  diligence  in  compelling 
the  like  conduct  on  the  part  of  all  per- 
sons within  its  jurisdiction."  See 
Walker,  Man.  Int.  L.,  (1895)  174.  The 
member  outside  the  jurisidction  is  dis- 
cussed §1025  et  seq.  tmder  the  heading 
of  individuals  in  war,  and  Chapter  14, 
property  in  war. 

» ••  Neutrality  and  the  Sale  of  Arms/' 


Charles  Noble  Gregory;  10  Amer.  J. 
Int.  Law,  543  et  seq.  Opinion  of  Presi- 
dent Pierce  in  message  to  Congress, 
1854.  Quoted  Walker,  Science,  Int.  L., 
( 1 893)  447.  "The  Sale  of  Munitions  of 
War,"  William  C.  Morey;  10  Amer.  J. 
Int.  Law,  467  et  seq.  For  discussions 
of  the  subject,  see  Hall,  Int.  Law,  6  ed. 
(1909)  79,  80;  Twiss,  War,  2  ed.  (1875) 
472;  Vattel,  (1758)  Chitty's  Trans. 
Book  III.  §110.  Hague  Convention  V. 
of  1907,  respecting  the  rights  and 
duties  of  neutral  powers  and  persons  in 
case  of  wv  on  land,  provides  in  Chap, 
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to  the  practical  affairs  of  life.    The  general  practice  is  to  permit  the 
sale.    A  few  cases  are  collected  in  the  note.* 

Member  op  Neutral  State  Engaged  in  Ship  Building. 

§703.  An  individual  within  the  state  may  build,  fit  out  or  equip 
a  vessel  of  war,  and  several  cases  arise  which  are  to  be  distinguished: 
(A)  building  and  equipping  the  ship  for  purposes  of  war  entirely 
within  the  jurisdiction,'  (B)  building  the  ship  and  sending  it  out  of 
the  jurisdiction  where  it  is  equipped  for  war,  (C)  equipping  a  ship 
built  outside  the  jurisdiction,  and  which  has  come  within  forwar,  either 
by  augmenting  the  force  or  putting  on  an  entirely  new  equipment. 

A  number  of  cases  have  arisen  with  respect  to  war  vessels  and  the 
general  tendency  has  been  to  recognize  the  obligation  imposed  on 


1,  Art.  7:  "A  neutral  Power  is  not 
called  upon  to  prevent  the  export  or 
transport,  on  behalf  of  one  or  other  of 
the  belligerents  of  arms,  munitions  of 
war,  or,  in  general  of  anything  which 
can  be  of  use  to  an  army  or  a  fleet." 

'  During  the  Crimean  War,  arms  and 
mimitions  were  freely  exported  from 
Prussia  to  Russia  and  from  Belgium  to 
Russia  through  Prussia  in  spite  of 
decree  of  Prussian  Government  forbid- 
ding transportation  of  such  articles 
coming  from  a  foreign  state.  1870, 
Belgian  Government  prohibited  export 
of  arms  and  munitions  of  war  except 
such  as  were  clearly  destined  for  a 
neutral  government,  and  reserved  the 
right  of  free  export  for  the  future;  2 
Halleck,  Int.  L.,  4  ed.  (1908)  25 7n. 
War  of  the  German  Aggression,  1914- 
1918. — Members  of  the  United  States 
of  America  while  neutral  exported  a 
large  amount  of  munitions  of  war  to 
the  French  and  British  Government. 
1870,  during  the  Franco-German  War, 
Germany  lodged  complaints  with  the 
British  Government  for  not  prohibiting 
its  subjects  from  supplying  arms  and 
ammunition  to  the  French  Govern- 
ment. Great  Britain  correctly  replied 
that  she  was  not  by  international  law 
under  the  obligation  to  prevent  her 
subjects  from  committing  such  acts;  2 
Halleck,  Int.  L.,  4  ed,  (1908)  256n»;   2 


Oppenheim,  Int.  L.,  2  ed.  (1912)  428 
Act  of  Congress  of  May  22,  1794,  pro- 
hibited for  one  year  ensuing  the  trans- 
portation of  arms  and  ammunition. 
For  a  case  on  this  act  see  "  La  Venge- 
ance," 3  Dallas,  297  (1796).  1873— 
French  Government  prohibited  furnish- 
ing arms  and  materials  of  war  to  the 
Spanish  insurgents  of  Navarre;  3  PhiUi- 
more.  Int.  L.,  3  ed.  (1879-1888)  281n». 
1 863 — ^United  States  of  America  being  a 
neutral  in  the  war  between  France  and 
Mexico,  prevented  shipments  of  arms 
for  use  of  Mexicans  on  ground  of  mili- 
tary necessity  of  the  United  States  of 
America,  but  refused  to  prohibit  the 
export  of  mules  and  wagons  purchased 
by  French  agents  for  use  of  the  French 
expedition;  Walker,  Science,  Int.  L., 
( 1 893)  447.  United  SUtes  of  America, 
Ad.  June  15,  1917.  Title  VII.  Sec.  1.— 
Whenever,  during  the  present  war 
(War  of  the  German  Aggression,  1914- 
1918),  the  President  shall  find  that  the 
public  safety  shall  so  require,  it  shall 
be  imlawful  to  export  from  the  United 
States  to  any  country  named  in  such 
proclamation  any  article  or  articles 
mentioned  therein. 

'  In  this  case,  the  joining  the  crew  of 
the  ship  augments  the  force  but  is 
properly  to  be  discussed  tmder  the 
heading  of  "Participation  in  an  expedi- 
tion or  foreign  enlistment/' 
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each  independent  state  requiring  it  to  prevent  individuals  within 
the  jurisdiction  from  participating  in  such  illegal  shipbuilding. 
The  obligation,  however,  does  not  go  so  far  as  to  interdict  the  ordinary 
peaceful  commerce  between  the  neutral  and  the  members  of  the 
belligerent  states,  and  therefore  cannot  be  supposed  to  prevent,  under 
the  rules  heretofore  obtaining,  the  building  of  ships  for  non-warlike 
purposes.  Consequently,  in  applying  the  rule,  a  distinction  must 
be  drawn  between  the  two  cases.  In  the  first  case  we  have  put,  it  is 
perfectly  clear  that  the  ship  is  for  warlike  purpose  and  cannot,  by 
any  course  of  reasoning,  be  considered  as  commercial,  and  the  party 
who  built  it  may  well  be  subject  to  the  penalty  of  the  law.  In  the 
second  case,  where  the  ship  is  built  and  sent  out  of  the  jurisdiction,  a 
question  will  arise  as  to  how  far  the  character  of  the  tmequipped 
ship  is  notice  to  the  builder  that  it  is  to  be  used  inevitably  or  prob- 
ably for  belligerent  purposes.  If  in  building  the  ship  he  can  be 
charged  with  knowledge  of  such  use,  then  he  has  violated  the  law 
equally  with  the  party  who  built  imder  (A).  If,  however,  he  has 
built  innocently  a  ship  for  mercantile  ptuposes,  which,  after  being 
taken  out  of  the  jurisdiction,  is  converted  into  a  war  vessel  and  over 
which  conversion  he  obviously  can  have  no  control,  there  seems  to 
be  no  reason  to  visit  any  penalties  upon  him.  In  the  third  case,  the 
ship  is  clearly  impressed  with  the  character  of  a  warship  upon  enter- 
ing the  jurisdiction,  and  the  question  of  how  far  the  individual  within 
the  state  has  assisted  an  expedition  depends  entirely  on  whether  the 
supplies  furnished  are  such  as  the  ship  may  be  allowed  to  avail  itself 
of  under  the  rules  hereinbefore  discussed  relating  to  the  use  of  mar- 
ginal waters.^  If  under  the  liberty  allowed  in  such  cases  the  supplies 
are  proper,  then,  the  member  has  done  nothing  violating  neutrality.* 
It  is  only  when  he  goes  beyond  that  he  is  assisting  one  of  the  bel- 
ligerents.'   A  few  cases  are  referred  to  in  the  note.^ 


*  See  §315,  et  seq.,  ante. 

*  No  dear  rule  can  be  laid  down; 
Walker,  Man.  Int.  L..  (1895)  176. 
"  ...  no  definition  of  international 
responsibility  in  respect  of  the  building 
or  sale  of  vessels  fit  for  warlike  use  can 
be  perfectly  satisfactory,  which  .  in- 
volves the  necessity  of  proof  of  the 
actual  belligerent  intent  of  the  builder 
or  owner;"  Walker,  Man.  Int.  L., 
(1895)  183. 

.   •  Twiss,  War,  2  ed.  (1875)  467^  says 


that  a  belligerent  does  not  complain 
when  the  enemy  is  permitted  to  sell  a 
vessel  in  course  of  trade  in  neutral  terri- 
tory but  that  the  belligerent  will  com- 
plain of  (1)  purchase  of  the  neutral 
from  the  enemy  of  an  armed  ship 
which  has  taken  refuge  in  the  neutral's 
port;  (2)  sale  by  the  neutral  to  the 
enemy  of  a  vessel  of  war  lying  in  its 
waters. 

^  1787 — Treaty  between  Russia  and 
Two   Sicilies  prohibiting   subjects  pf 
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latter  power  (1)  to  build  or  sell  ships 
to  foreigners  in  time  of  war  or  peace; 
(2)  to  buy  ships  without  express  per- 
mission; Hall,  Int.  Law,  6  ed.  (1909) 
584n.  For  references  to  the  law  of 
other  states,  see  Hall,  Int.  Law,  6  ed. 
(1909)  610,  where  he  sajrs,  "No  nation 
except  England  and  United  States  has 
gone  further  than  to  prohibit  the  arma- 
ment of  a  vessel  fitted  solely  for  fighting 
purposes."  No  French  law  exists  pro- 
hibiting such  ship-building.  All  per- 
sons, however,  exposing  the  state  to 
reprisals  or  declarations  of '  war  are 
punishable  under  Penal  Code;  Hall, 
Int.  Law,  6  ed.  (1909)  609.  1861— 
Proclamation  of  neutrality  prohibiting 
equipment,  under  which  six  vessels  in 
course  of  construction  in  French  ports 
for  Confederate  States  were  seized; 
Hall,  Int.  Law,  6  ed.  (1909)  609,  610. 
Treaty  of  Washington  of  1871  between 
Great  Britain  and  the  United  States 
contains  clause  against  ship-building. 
1779 — Neutrality  edicts  of  various 
minor  Italian  states  forbade  the  selling, 
building  or  arming  of  privateers  or 
vessels  of  war  for  any  of  the  belligerents. 
1 803 — ^Austrian  ordinance  contains  sim- 
ilar provisions;  Hall,  Int.  Law,  6  ed. 
( 1 909)  607.  1 793— So  also  instructions 
to  the  Collectors  of  Customs  of  the 
United  States;  Hall,  Int.  Law,  6  ed. 
(1909)  607.  1904— During  the  Russo- 
Japanese  War,  Messrs.  Yarrow  &  Co., 
the  shipbuilders,  possessed  a  partly 
completed  vessel,  the  "Caroline," 
which  could  be  finally  fitted  up  either 
as  a  yacht  or  as  a  torpedo-boat.  In 
September,  1 904,  a  Mr.  Sinnet  and  the 
'Hon.  James  Burke  Roche  called  at  the 
shipbuilding  yard  of  Messrs.  Yarrow, 
bought  the  "  Caroline  **  and  ordered  her 
to  be  fitted  up  as  a  high-speed  yacht. 
The  required  additions  were  finished  on 
October  3.  On  October  6  the  vessel 
left  Messrs.  Yarrow's  yard  and  was 
navigated  by  a  Capt.  Ryder,  via  Ham- 
burg, to  the  Russian  port  of  Libau, 


there  to  be  altered  into  a  torpedo-boat; 
2  Halleck,  Int.  L.,  4  ed.  (1908)  184n. 
"  That  Sec.  8  of  the  Foreign  Enlistment 
Act  applies  to  this  case  there  is  no 
doubt.  But  there  is  no  doubt  either 
that  it  is  this  Act,  and  not  the  rules  of 
international  law,  which  required  the 
prosecution  of  Messrs.  Sinnet  and 
Roche  on  the  part  of  the  British  Gov- 
ernment. For,  if  viewed  from  the  basis 
of  international  law,  the  case  is  merely 
one  of  contraband;'*  2  Oppenheim,  Int. 
L.,  2  ed.  (1912)  376n>.  1904— See  case 
of  sale  of  ships  by  German  Lines  to 
Russia,  quoted  §678n**,  ante;  2  Oppen- 
Mm.  Int.  L.,  2  ed.  (1912)  390.  1861- 
1862— During  the  Civil  War  in  the 
United  States,  a  number  of  vessels  were 
built  in  England  by  private  parties  to 
the  order  of  the  Confederate  States, 
and  after  having  left  English  ports, 
were  supplied  with  arms  and  ammuni- 
tion for  the  purpose  of  preying  on  the 
commerce  of  the  Northern  States.  On 
the  conclusion  of  the  Civil  War,  the 
United  States  claimed  damages  from 
Great  Britain  for  the  losses  sustained 
by  her  merchant  marine  through  the 
operations  of  the ' '  Alabama ' '  and  other 
vessels  likewise  built  in  England.  Ne- 
gotiations went  on  for  several  years, 
and  finally  the  parties  entered,  on  May 
8,  1871  into  the  Treaty  of  Washington 
for  the  purpose  of  having  their  differ- 
ence settled  by  arbitration,  five  arbi- 
trators to  be  nominated — Great  Brit- 
ain, the  United  States,  Brazil,  Italy 
and  Switzerland,  each  choosing  one. 
The  treaty  created  three  rules,  since 
then  known  as  **The  Three  Rules  of 
Washington,"  which  were  to  be  binding 
upon  the  arbitrators.  The  appointed 
arbitrators  met  at  Geneva  in  1871;  2 
Cobbett  Cases,  (1913)  320.  held  thirty- 
two  conferences  there,  and  gave  deci- 
sion on  September  14,  1872,  according 
to  which  Great  Britain  had  to  pay 
$15,500,000  damages  to  the  United 
States  of  America;   2  HaUeck,  Int.  L., 
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4  ed.  (1908)  174n^;  2  Oppenheim,  Int. 
L.,  2  ed.  (1912)  408;  3  Phillimore,  Int. 
L.,  3ed.  (1879-1888)  251-274;  Walker, 
Man.  Int.  L.,  (1895)  177;  Woolsey. 
Int.  L.,  6ed.  (1897)  276et  seq.  Walker, 
Science,  Int.  L.,  (1893)  464-496,  discus- 
sion of  British  expeditions  and  the 
Geneva  Arbitration  the  most  elaborate 
of  all.  "In  accordance  with  this  view, 
it  was  contended  on  the  part  of  the 
United  States  before  the  Tribunal  of 
Arbitration  at  Geneva  that  the  'Ala- 
bama *  and  ' Georgia,'  two  vessels  in  the 
Confederate  service,  were  in  effect 
'armed  within  British  jurisdiction.' 
The  'Alabama'  left  Liverpool  wholly 
unarmed  on  July  29,  1862,  and  received 
her  guns  and  ammunition  at  Terceira, 
partly  from  a  vessel  which  cleared  a 
fortnight  later  from  Liverpool  for 
Nassau  in  the  Bahamas,  and  partly 
from  another  vessel  which  started  from 
London  with  a  clearance  for  Demerara. 
In  like  manner  the  'Georgia'  cleared 
from  Glasgow  for  China,  and  received 
her  armament  on  the  French  coast  from 
a  vessel  which  sailed  from  Newhaven 
in  Sussex;"  Hall,  Int.  Law,  6  ed.  (1909) 
604.  "As  a  matter  of  municipal  law, 
no  person' can  contract  with  or  assist  a 
revolted  colony,  or  a  part  of  another 
State,  without  leave  of  his  own  govern- 
ment, before  the  same  have  recognized 
the  separate  independence  of  the  colony 
or  part  of  a  State.  See  Jones  v.  Garcia 
del  Rio,  1  Turn,  and  Russ.  297;  Yris- 
son  V.  Clement,  2  Car.  and  P.  223;  the 
United  States  v.  Palmer,  3  Wheat.  610; 
Cherriot  v.  Poussat,  3  Binn.  252.  And 
it  is  submitted  that  those  sections  of  the 
Foreign  Enlistment  Act,  1870  (33  and 
34)  Vict.  c.  90,  which  prohibit  illegal 
enlistment  or  building  ships,  etc.,  for 
any  foreign  States  at  war  with  any 
foreign  State  at  peace  with  Great 
Britain,  are  by  Sec.  30  of  the  same  Act 
extended  to  the  case  of  a  rebellion  of 
such  dimensions  as  to  constitute  a  new 
government  or  nationality;    that  last- 


mentioned  section  defines  'foreign 
State'  to  include  'any  foreign  prince, 
colony,  province,  or  part  of  any  prov- 
vince  or  people,  or  any  person  or  per- 
sons exercising,  or  assuming  to  exercise, 
the  powers  of  government  in  or  over 
any  foreign  country,  colony,  province, 
or  part  of  any  province  or  people.' 
Therefore,  it  would  seem  to  be  equally 
unlawful  for  a  foreign  State  to  hire  or 
build  a  ship  in  British  waters  to  employ 
against  insurgents,  or  for  insurgents  to 
fit  out  the  same  tmder  similar  circum- 
stances, against  a  government  in  amity 
with  Great  Britain.  Compare  59  Geo. 
III.  c.  69,  and  case  of  the  'Salvador,'  6 
Moore,  P.  C.  C.  (N.  S.),  509;"  1 
Halleck,  Int.  L.,  4  ed.  (1908)  90n'. 
The  sale  of  a  vessel  fitted  for  a  priva- 
teer to  a  subject  of  one  of  two  belliger- 
ent powers  which  the  purchaser  subse- 
quently equips  and  provisions  in  a  part 
of  his  own  country,  is  not  a  breach  of 
the  United  States  neutrality  act.  ' '  The 
Alfred,"  3  Dall.  306  (1796)  discussed; 
Walker,  Man.  Int.  L.,  (1895)  178. 
"The  Meteor"  (1866).— United  Stetes 
Government  libelled  and  condemned 
the  Vessel  "Meteor"  built  as  a  ship  of 
war  for  sale  to  the  United  States  Gov- 
ernment, which  sale  was  not  carried  out 
owing  to  the  termination  of  the  Civil 
War.  The  ship  was  subsequently  sold 
to  the  Chilean  Government  for  use  in 
Chilean  service  in  the  war  then  existing 
between  Chile  and  Spain;  3  Phillimore, 
Int.  L.,  3  ed.  (1879-1888)  275.  1869— 
Gunboats  built  in  United  States  for 
Spanish  Government  "were,  in  view  of 
the  unfriendly  relations  between  Peru 
and  Spain  detained  on  complaint  of 
the  Peruvian  Minister  until  the  receipt 
of  assurance  from  Spain  that  the  ves- 
sels were  not  designed  to  carry  on 
hostilities  against  Peru,  and  would  at 
no  time  be  .so  employed;"  Walker, 
Science.  Int.  L.,  (1893)  446.  1914-1918 
War  of  the  German  Aggression. 
While  United  States  of  America  was 
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§704.  The  distinction  between  an  expedition  and  the  levy  of 
troops  is  not  very  broad.  If  individuals  within  a  state  organize 
themselves  into  a  military  expedition,  and  after  being  equipped  and 
armed  set  forth  from  the  jurisdiction  for  the  purpose  of  joining  in  the 
armed  forces  of  one  of  the  belligerents,  the  case  in  fact  is  in  no  wise 
to  be  distinguished  from  that  where  the  belligerent  has,  through 
its  own  officers,  raised  the  troops  from  the  neutral  jurisdiction  and 
sent  them  out  under  command  of  its  military  officers.  The  only 
distinction  is  that,  in  the  first  case,  the  individuals  have  organized 
the  expedition  for  the  purpose  of  going  out  of  the  jurisdiction.  In 
the  other  case,  they  have  joined  in  the  jurisdiction  at  the  same  time 
that  the  expedition  has  been  organized.  A  distinction  is  also  to  be 
drawn  here  between  individuals  leaving  the  jurisdiction  of  their 
own  motion  singly  for  the  purpose  of  enlisting  out  of  the  jurisdiction. 
In  the  latter  case  the  state  will  have  some  difficulty  in  controlling 
the  departure  as  the  party  leaving  will  ordinarily  make  no  public 
profession  of  his  intentions,  and  it  would  be  difficult  to  distinguish 
him  from  persons  leaving  the  jurisdiction  lawfully  on  innocent 
errands. 

In  the  case  of  expeditions,  we  must  also  distinguish  between  the 
expedition  originating  in  the  neutral  territory  and  the  case  of  an 
expedition  coming  from  the  belligerent  territory  into  or  through 
neutral  territory  and  using  it  as  a  basis  of  further  military  action. 
The  distinction  between  this  and  the  case  hereinbefore  discussed  of 
military  use  of  belligerent  territory  is  that  in  this  case  there  is  an 
irregtdar  body  in  the  nature  of  armed  forces  of  the  state,  practically, 
we  might  say,  individual  members  of  the  belligerent  state,  and,  in  the 
second  case,  we  have  the  regular  armed  forces  acting  under  responsible 
officers.* 


neutral,  vessels  were,  it  is  reported, 
built  in  the  United  States  and  shipped 
in  parts  to  Canada,  where  they  were 
fitted  together  and  sent  abroad  for  use 
by  the  Allied  forc^.  For  references 
to  shipbuilding  of  submarines  and  air- 
crafts  in  the  United  States  of  America 
while  neutral,  see  Hall,  Int.  Law,  7  ed. 
(1917)  65  7n,  and  Amer.  Jour.  Int. 
Law  Special  Supp.  9,  177,  366—8. 

*  The  landing  of  Colonel  Vassos  in 
Crete  with  a  force  of  regular  Greek 


troops  in  February,  1897,  was  under 
the  direct  sanction  of  his  government 
which  was  then  on  the  brink  of  war 
with  Turkey,  and  although  Greek 
Army  did  not  cross  the  Thessalian 
frontier  until  seven  weeks  later,  the 
acceptance  of  responsibility  for  the 
action  of  Vasos  was  tantamount  to  a 
declaration  of  war;  Hall,  Int.  Law,  6 
ed.  (1909)  599n».  For  a  discussion  of 
illegal  expeditions  and  of  English  and 
American  law,  see  2  Westlake,  Int.  L., 
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§705.  If  a  neutral  citizen  enlists  in  the  service  of  a  belligerent 
on  his  own  territory,  he  is  participating  in  the  act  of  the  belligerent 
in  raising  troops  on  neutral  territory,  and  the  two  cases,  therefore, 
may  be  discussed  together.  If  he  goes  out  of  the  jurisdiction  to 
enlist  in  the  foreign  service,  he  is  acting  in  the  jurisdiction  of  the 
neutral,  the  ally  or  the  enemy  and  entirely  outside  his  own  state.* 
In  medieval  times,  and  for  many  centuries  afterwards,  the  profession 
of  arms  was  honorable,  indeed  the  only  honorable  calling  and  the 
chief  opportunity  for  a  man  to  obtain  profit  and  renown.  There 
was,  therefore,  a  thirst  for  military  glory  which  encouraged  foreign 
enlistment  and  made  the  profession  of  the  soldier  of  greater  impor- 
tance than  it  is  today.  Many  writers  thought  that  custom  would 
justify  a  neutral  in  supplying  troops  to  a  belligerent.^^  A  few 
instances  are  collected  in  the  note.^^ 


2  ed.  (1913)  221  et  seq.  For  a  discus- 
sion of  Filibustering  Expeditions  from 
the  United  States  of  America,  see 
Walker,  Science,  Int.  L.,  (1893)  443, 
444.  See  §520,  ante,  for  discussion  of 
filibustering  expeditions  in  time  of 
peace.  Wiborg  et  al.  v.  United  States. 
(1896)  163  U.  S.  632.  A  body  of  men 
went  on  board  a  tug  loaded  with  boxes 
of  arms,  and  were  taken  by  it  thirty  or 
forty  miles  out  to  sea,  when  they  met  a 
steamer  outside  the  three-mile  limit, 
by  prior  arrangement.  They  boarded 
her,  taking  the  boxes  with  them,  which 
they  opened,  distributing  the  arms 
among  themselves.  They  drilled  to 
some  extent  qn  board,  and  were  appar- 
ently officered;  and,  as  preconcerted, 
disembarked  near  the  coast  of  Cuba,  to 
effect  an  armed  landing  thereon.  Held, 
that  the  jury  had  a  right  to  find  that 
this  was  a  military  expedition  or  enter- 
prise, within  the  meaning  of  the  neu- 
trality law. 

*We  must  distinguish  between  (a) 
member  of  the  neutrality  state  leaving 
jurisdiction  and  enlisting  outside;  (b) 
an  enlistment  within  the  jurisdiction, 
which  can  only  be  by  state  act  of  the 
belligerent  performed  within  the  terri- 


tory; (c)  the  neutral  state  itself  furnish- 
ing troops. 

"  3  Phillimore,  Int.  L.,  3  ed.  (1879- 
1888)  244. 

"  "  The  facility  with  which  military 
men  of  all  countries  took  foreign  service 
and  migrated  from  colours  to  colours 
was  a  marked  feature  of  the  16th  and 
1 7th  centuries.  The  armies  of  Philip  V. 
in  Spain  were  commanded  by  Marshal 
Berwick,  the  natural  son  of  James  II. 
of  England,  while  the  English  forces 
supporting  the  rival  claimant  were  at 
one  time  led  by  the  Huguenot  Ruvigny, 
Earl  of  Galway.  Marshal  Schomberg, 
a  German  by  birth,  commanded  in  suc- 
cession the  armies  of  France,  Portugal, 
Holland  and  England.  Eugene  was 
bom  in  France,  and  offered  his  first 
services  to  the  French  Crown.  Large 
numbers  of  Irishmen  and  Scotchmen 
served  Louis  XIV.,  while  Camisard 
chiefs  assisted  his  enemies.  Marshal 
Keith,  the  brother  of  the  Earl  Maris- 
chal,  having  'gone  out  in  the  Fifteen' 
for  the  exiled  Stuarts,  was  at  various 
periods  in  the  French,  Spanish,  Russian 
and  Prussian  services.  The  peril  in- 
volved in  such  cosmopolitan  campaign- 
ing is  illustrated  by  the  curious  remark 
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of  Marshal  Berwick  in  reference  to  his 
capture  by  the  English  troops  at  Neer- 
winden,  that  William  could  have  had  no 
right  to  treat  him  as  a  rebel,  the  capture 
having  been  made  on  Spanish  territory 
where  the  Prince  of  Orange  could  be 
considered  merely  an  auxiliary  of  the 
King  of  Spain.  Memoirs  of  the  Duke 
of  Berwick,  i,  p.  117.  Burnet,  History 
of  His  Own  Time,  1,  p.  345;  Lexington 
Papers,  p.  95,  note;"  Walker,  Science, 
Int.  L.,  (1893)  503n».  Phillimore,  Int. 
L.,  3  ed.  (1879-1888)  Vol.  3,  407-410, 
notices  the  two  cases  of  foreign  enlist- 
ment and  sale  of  contraband,  and  says 
that  there  is  no  distinction  in  theory 
between  the  two,  each  being  in  viola- 
tion of  neutrality,  but  that  at  present 
the  theory  that  there  is  no  distinction 
has  not  been  justified  by  the  practice  of 
the  states,  and  he  notices  some  of  the 
views  which  have  been  advanced.  He 
also  says  that  it  is  remarkable  that 
while  foreign  enlistment  is  considered 
as  unneutral,  shipment  of  contraband 
is  not.  Many  treaties  were  made  from 
1460  on,  between  the  various  princes  of 
Europe,  providing,  inter  alia,  (a)  that 
neither  should  assist  the  enemies  of  the 
other;  (b)  that  the  subjects  of  each 
should  not  assist  the  enemies  of  the 
other;  Manning,  Int.  L.,  2  ed.  Amos. 
(1875)  229.  Some  treaties  were  con- 
cluded by  which  subjects  of  contracting 
powers  were  prevented  in  time  of  war 
from  accepting  commissions  from  ene- 
mies of  either;  Hall,  Int.  Law,  6  ed. 
(1909)  582.  For  sketch  of  the  history 
of  the  law  of  Great  Britain  on  foreign 
enlistment  and  an  account  of  the 
debates  on  the  passage  of  the  foreign 
enlistment  bill,  see  3  Phillimore,  Int. 
L.,  3  ed.  (1879-1888)  236-244.  The 
Statute  of  1819,  59,  George  III.  Chap. 
69,  prohibited  any  person  from  going 
out  of  the  realm  for  the  purpose  of 
enlisting  or  any  person  procuring  him 
to  be  so  sent  out.  The  statute  appears 
to  have  authorized  the  crown  to  relax 


its  provisions,  for  instances  of  which 
see  Ibid.,  243;  1  Halleck,  Int.  L.,  4  ed. 
(1908)  612n*.  For  discussion  of  the 
British  act  and  the  earlier  acts  of  1819, 
see  Walker,  Science,  Int.  L.,  (1893) 
496  et  seq.  1 855 — During  the  Crimean 
War,  Great  Britain  established  a  depot 
in  Halifax,  Nova  Scotia,  for  enrollment 
of  recruits  in  British  Army,  and  numer- 
ous British  agents  visited  the  territory 
of  the  United  States  of  America  to 
collect  the  men  for  this  service.  The 
United  States  interfered,  and  several 
of  the  British  agents  were  prosecuted 
and  convicted  in  United  States  courts, 
and  the  recall  demanded  of  the  British 
minister  at  Washington  and  several 
British  consuls.  Great  Britain  dis- 
claimed any  intention  to  invade  United 
States  jurisdiction,  which  was  accepted 
by  the  United  States  of  America,  but 
the  British  Government  having  refused 
to  recall  the  agents  as  requested  because 
they  denied  the  charges  against  them, 
the  British  minister  received  his  pass- 
ports and  the  exequaturs  of  the  con- 
suls were  revoked;  Walker,  Science, 
Int.  L.,  ( 1 893)  444,  445.  '* In  1 859,  the 
Federal  Government  passed  a  law  (1) 
forbidding  any  Swiss  citizen  to  enrol 
himself,  as  soldier  to  a  foreign  state, 
without  the  permission  of  the  Govern- 
ment of  his  Canton,  (2)  enacting  severe 
penalties  against  whosoever  might  seek 
to  recruit,  (3)  forbidding  any  Swiss 
citizen  to  take  service  in  a  foreign 
country,  in  a  corps,  not  making  part 
of  the  national  army,  of  that  State  for 
which  he  was  enrolled,  (4)  forbidding 
any  Swiss  citizen  to  engage  himself  to 
form  a  corps  composed  in  whole,  or  in 
part,  of  Swiss  citizens,  for  any  State; 
and,  on  the  other  hand,  prohibiting 
foreigners  to  enroll  Swiss  citizens,  or  to 
assist  therein.  The  Neapolitan  Gov- 
ernment had  some  regiments,  composed 
entirely  of  Swiss  soldiers,  by  virtue  of  a 
capitulation,  which  ended  Jime  15, 
1 859.    In  that  year  a  mutiny  broke  out 
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Member  of  Neutral  State. 

Loan  op  Monby  to  Bblligbrbnts. 


§706.  There  has  been  some  difference  of  opinion  as  to  the  propriety 
of  the  individual  members  of  a  neutral  state  loaning  money  to  a 
belligerent.^'  Many  cases  have  occurred  where  such  loans  have  been 
raised,  and  although  some  of  the  belligerent  powers  have  protested, 
no  case  has  been  found  where  any  state  prohibited  such  financiering." 


among  these  troops;  300  were  shot 
down  by  the  Neapolitan  soldiers;  and 
the  remainder  were  sent  back  to 
Switzerland.  This  occurrence,  together 
with  some  questions  which  arose  the 
same  year,  concerning  the  employment 
of  Swiss  soldiers  in  foreign  states,  and 
especially  in  Italy,  was  the  immediate 
cause  of  the  passing  of  the  above  men- 
tioned law.  Swiss  troops  were,  and 
still  are,  in  the  Papal  service,  but  with- 
out any  capitulation;  they  were  also 
in  Prance  in  the  days  of  the  Bourbons. 
Moors  and  Heyducks  were  employed  in 
many  of  the  former  German  courts. 
The  Greek  emperors  had  Varangians. 
The  Sultans  of  Morocco  still  depend  on 
negroes  or  'blackguards;'"  2  Halleck, 
Int.  L.,  4  ed.  (1908)  8n\  Great  Britain 
and  Holland  by  municipal  law  forbade 
their  subjects  so  enlisting.  Neutrality 
edicts  of  the  Two  Sicilys  in  1778,  Venice 
and  Papal  States  in  1779,  forbade  an 
enlistment  with  the  belligerent  under 
pain  of  exile  or  imprisonment;  Hall, 
Int.  Law,  6  ed.  (1909)  582.  United 
States  of  America.  Criminal  Code  of 
March  4,  1909,  Sees.  9-10,  as  amended 
by  act  of  May  17,  1917;  Sec.  10,  as 
amended  by  act  of  May  7,  1915. 

^  This  case  is  to  be  distin^ished 
from  that  of  a  loan  by  the  government, 
for  a  discussion  of  which,  see  §679, 
ante.  Vattel,  (1758)  Chitty's  Trans. 
Book  III.  §110,  fails  to  make  this  dis- 
tinction. 

"In  1823,  the  British  law  officers 
rendered  an  opinion  to  the  effect  that 
it  was  unlawful  by  international  law  for 
English  subjects  to  raise  a  loan   in 


Great  Britain  for  the  purpose  of  sup- 
porting a  foreign  belligerent  power,  but 
that  the  prosecution  for  such  an  offence 
would  be  difficult  to  maintain,  and 
admitted  that  such  loans  have  been 
made  without  objection;  2  Cobbett 
Cases,  (1913)  365.  See  2  Halleck,  Int. 
L.,  4  ed.  (1908)  186n»;  Hall,  Int.  Law, 
6  ed.  (1909)  590;  3  Phillimore,  Int.  L.. 
3  ed.  (1879-1888)  247  et  seq.;  2  West- 
lake,  Int.  L.,  2  ed.  (1913)  252,  where  he 
gives  the  opinion  of  the  law  officers  of 
the  crown.  1854 — Crimean  War. — 
Russian  loan  raised  in  Amsterdam,  Ber- 
lin and  Hamburg,  in  spite  of  French 
protests;  2  Oppenheim,  Int.  L.,  2  ed. 
(1912)  431.  1862— Confederate  Gov- 
ernment raised  a  large  sum  of  money  in 
England;  Walker,  Man.  Int.  L.,  (1895) 
190.  1870— Franco-German  War. — 
French  borrowed  money  in  London. 
1877,  Russo- Turkish  War. — Russian 
loan  raised  in  various  neutral  countries. 
1904,  Russo-Japanese  War. — Japanese 
borrowed  money  in  London  and  Berlin, 
and  Russia  in  Paris  and  Berlin.  1870, 
Franco-German  War. — Both  parties 
borrowed  money  in  England  without 
objection;  2  Oppenheim,  Int.  L.,  2  ed. 
(1912)  431.  War  of  the  German  Ag- 
gression, 1914-1918. — Belligerents  bor- 
rowed money  in  the  United  States  of 
America  while  that  country  was  neutral. 
In  Kennett,  et  al,  v.  Chambers,  14 
Howard,  38  (1852),  a  citizen  of  the 
United  States  made  a  contract  in  Cin- 
cinnati, after  Texas  had  declared  itself 
independent  but  before  acknowledg- 
ment of  independence  by  the  United 
States,  with  a  general  in  the  Texan 
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Member  of  Neutral  State.  §§707,  706 

Neutral  Member  Outside  the  Jurisdiction. 


PRBLIlflNARY. 


§707.  A  member  of  the  neutral  state  outside  the  jurisdiction  is 
entirely  free  from  any  obligation  or  control  of  the  municipal  law  and 
his  status  is  to  be  determined  entirely  as  an  individual  with  respect 
to  the  jurisdiction  within  which  he  is,  apart  from  his  membership 
in  the  neutral  state.^^ 


Neutral  Member  in  Jurisdiction  of  Another  Neutral  State. 

§708.  The  member  of  a  neutral  state  in  the  jurisdiction  of  another 
neutral  state  will  be  subject  to  the  power  of  that  state  and  caxmot 
very  well  complain  if  required  to  conform  to  the  neutrality  prescribed 
by  its  municipal  law,  even  if  those  regulations  are  stricter  than  those 
imposed  in  his  own  state.^' 


Army,  by  which  the  citizen  agreed  to 
purchase  certain  land  of  the  general  in 
Texas,  the  purchase  money  to  be  used 
by  him  to  raise  and  equip  an  armed 
force,  to  be  used  in  the  war  which  Texas 
was  waging  with  Mexico.  The  money 
was  paid  by  the  American  citizen  and 
used  for  the  purpose  within  the  United 
States,  and  he  afterwards  filed  a  bill  in 
equity  for  specific  performance  against 
the  general  who  had  refused  to  convey 
the  property  in  Texas.  The  bill  was 
dismissed.  The  court  held  that  the 
contract  was  illegal,  being  in  violation 
of  the  neutrality  of  the  United  States. 
At  the  time  it  was  made,  Texas  was  a 
part  of  Mexico,  and  the  money  was  to 
be  used  for  the  purpose  of  fomenting 
armed  resistance  to  the  lawful  authority 
of  a  country  at  peace  with  the  United 
States.  As  the  executive  had  not  yet 
recognized  the  independence  of  Texas, 
that  country  must  by  the  courts  be 
regarded  as  being  a  part  of  Mexico.  It 
appears  from  the  opinion  of  the  court 
that  if  the  money  had  been  used  in 
Texas  for  the  purpose  of  arming  and 
equipping  an  expedition,   the   result 


would  have  been  the  same.  United 
States  subsequently  recognized  inde- 
pendence of  Texas. 

"  Hall,  Int.  Uw,  6  ed.  (1909)  244, 
says  that  in  time  of  war  a  neutral  frees 
itself  of  responsibility  for  individuals 
outside  the  territory  by  allowing  bellig- 
erents to  exercise  certain  jurisdiction 
over  them.  Upon  which  it  is  to  be 
observed  that  the  neutral  never  was 
responsible  for  such  acts  of  individuals 
and  it  seems  tmsound  to  speak  of  a 
state  freeing  itself  from  responsibility 
that  never  existed.  He  also  says,  74, 
the  territorial  sovereignty  supplies 
measure  of  neutral  responsibility  and  a 
state  can  not  be  asked  to  take  cog- 
nizance of  what  occurs  outside  its 
borders.  See  Walker,  Man.  Int.  L., 
(1895)  191. 

"  1904 — British  Government  de- 
tained the  German  steamer  "Captain 
W.  Menzel/'  which  had  loaded  coal  in 
Great  Britain  for  the  purpose  of  carry- 
ing it  to  the  Russian  fleet  en  route  to 
the  Par  East;  2  Oppenheim,  Int.  L.^ 
2  ed.  (1912)  376n. 
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11709,  710  Member  of  Neutral  State. 

Neutral  Member  in  Jurisdiction  of  Belligerent  State. 

§709.  When  the  neutral  member  is  in  the  jtirisdiction  of  a  bellig- 
erent,^ he  generally  acquires  enemy  character  as  to  the  o^her  belliger- 
ent by  permanently  residing  therein,  and  in  any  case  he  is  necessarily, 
as  to  his  person  and  property,  subject  to  the  fortunes  of  war  as  it 
may  occur  within  that  jurisdiction.* 

Neutral  Member  on  the  High  Seas. 

§710.  The  member  of  the  neutral  state  may  be  on  the  high  seas 
during  the  war  in  which  he  will  find  himself  in  several  predicaments. 
He  may  be  on  a  private  ship  of  his  own  state,  on  a  public  ship  of  his 
own  state,  in  a  public  or  private  ship  of  a  neutral,  or  of  one  of  the 
belligerents,  or  he  may  be  starting  on  an  expedition  as  a  pirate.' 
If  he  is  on  a  public  ship  he  is  protected  by  the  flag  and  commission 
and  in  no  wise  to  be  distinguished  from  any  other  person  on  that 
ship.  If  he  is  on  a  private  ship  he  is  subject  to  the  jtirisdiction  of 
his  own  state  so  far  as  that  jurisdiction  extends  to  its  own  ships 
upon  the  high  sea  and  he  is  subject  to  the  operations  of  the  war  in 
the  manner  pointed  out  in  the  following  chapters.'  A  few  instances 
are  referred  to  in  the  note.* 


^  Belligerent  powers  have  frequently 
imposed  restrictions  on  neutral  ships 
and  property  in  their  ports  in  order  to 
preserve  th^  safety  owing  to  the  laying 
of  mines.  For  instances  of,  see  2 
Halleck,  Int.  L.,  4  ed.  (1908)  165n. 

'Zouche,  L.  of  Nations  (1650),  Car- 
negie ed.,  Part  II.  VIII.  9,  discusses 
foreigners  in  a  besieged  city. 

'All  of  these  cases  are  discussed  in 
Chapter  18  post  on  "Individuals  in 
War,"  or  in  Chapters  14,  15,  16  and  17 
on  "Property  in  War,'*  except  the  case 
where  the  individual  is  on  the  ship  of 
his  own  state. 

*  1862— "Emily  St.  Pierre,"  a  British 
blockade  runner,  was  captured  off 
Charlestown  and  dispatched  ito  Phila- 
delphia in  charge  of  a  prize  crew.  The 
original  crew  arose,  retook  the  vessel 
apparently  on  the  high  sea  and  brought 
her  into  Liverpool.  Great  Britain 
fefusecl  to  interfere,  although  complaint 


made  by  United  States  of  America;  2 
Cobbett  Cases,  (1913)  207;  Walker, 
Man.  Int.  L.,  (1895)  167.  See  Mon- 
tague  Bernard.  "Neutrality  of  Great 
Britain,"  325;  Snow  Cases,  (1893)  361. 
1870 — Franco-German  War. — Great 
Britain  permitted  ships  to  leave  Eng- 
land for  the  purpose  of  laying  additional 
sea  telegraph  cable  between  certain 
ports  of  one  of  the  belligerents.  Al- 
though line  would  probably  be  used  for 
military  purposes,  this  was  not  con- 
sidered  sufficient  to  divest  the  transac- 
tion of  commercial  character.  The  In- 
ternational 3  Marine  Law  Cases  523. 
Cited,  2  Halleck,  Int.  L.,  4  ed.  (1908) 
189n*.  1870 — Franco-German  War. — 
Great  Britain  prohibited  British  pilots, 
except  in  case  of  distress,  from  pilot- 
ing men-of-war  of  either  of  the  belli- 
gerents outside  the  maritime  belt; 
2  Oppenheim,  Int.  L.,  2  ed.  (1912)  433. 
1904 — Russo-Japanese  War. — (a)  Brit- 
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Member  of  Belligerent  State.  f  |711,  712 

Neutral  Member  in  Jurisdiction  op  No  State. 

§711.  If  the  neutral  member  is  in  the  jurisdiction  of  no  state, 
that  is,  on  land,  he  is  in  very  much  the  position  that  he  is  on  the  high 
seas  except  that  he  is  not  on  a  ship  and  therefore  has  no  political 
jurisdiction  to  cover  him.  Cases  of  this  kind  are  very  rare  as  warlike 
operations  do  not  extend  ordinarily  to  such  regions  of  the  earth. 

Member  op  Belligerent  State. 

§712.  'fhe  member  of  the  belligerent  state  may  or  may  not  lose 
enemy  character  in  neutral  territory,  on  which  there  is  a  difference  in 
view/*  but  in  any  case  the  member  of  the  belligerent  in  the  juris- 
diction of  the  neutral  is  bound  to  conform  to  the  municipal  law  of  the 
neutral*  and  cannot  in  any  war  carry  on  within  the  jurisdiction 
anv  act  in  furtherance  of  the  hostilities. 


ish  steamers  were  prevented  by  munic- 
ipal law  of  Great  Britain  from  supply- 
ing Russian  fleet  direct  with  coal,  (b) 
German  coal  steamers  were  permitted 
to  follow  Russian  fleet  on  its  journey  to 
the  East,  (c)  Great  Britain  detained 
German  steamer  "Captain  W.  Men- 
zel,"  which  had  loaded  for  coal  at 
Cardiff  for  the  purpose  of  carrying  it  to 
the  Russian  fleet;  2  Oppenheim,  Int. 
L..  2  ed.  (1912)  375n*.  1904— Russo- 
Japanese  War. — ^Russian  war  vessels 
without  adequate  cause  opened  fire  on 
a  number  of  English  trawlers  fishing  off 
the  Dogger  Bank  in  the  North  Sea. 
The  matter  was  submitted  to  arbitra- 
tion and  award  made  against  Russia; 
2  Halleck,  Int.  L.,  4  ed.  (1908)  202. 
Hague  Court  Rep.,  Carnegie  ed.,  609. 
War  of  German  Aggression  (1914-1918), 
while  United  States  was  neutral,  Ameri- 
can merchant  ships  supplied  war  ships 
of  the  belligerents  on  the  high  seas. 
See  9  American  J.  Int.  L.,  Supp.  122. 

**  See  §1078,  post. 

•  Neutral  may  allow  the  subject  of  a 
belligerent  to  sell  ships  within  its  ports 
even  when  they  have  been  captured 
from  the  enemy,  provided  they  have 
been  adjudjcc^ted  b^  sentence  of  prize 


court;  Twiss,  War,  2  ed.  (1875)  465. 
466.  When  such  vessels  venture  forth 
on  the  high  sea  a  belligerent  may  seize 
if  refusing  to  recognize  the  validity  of 
the  transfer.  1828-29— CivU  War  in 
Portugal. — Great  Britain  prevented 
certain  Portuguese  refugees  in  Great 
Britain  from  proceeding  with  a  military 
expedition.  For  full  discussion  and  de- 
bates in  Parliament,  see  3  Phillimore, 
Int.  L.,  3  ed.  (1879-1888)  287-296. 
Lawrence,  Int.  Law,  5  ed.  (1913)  619, 
620.  United  SUtes  v.  Guinet,  2  Dall. 
321  (1795).  Two  French  citizens  were 
convicted  of  violation  of  neutrality  act 
of  June  5,  1794,  U.  S.  S.  1.  381,  by  con- 
verting a  merchant  vessel  of  a  foreign 
belligerent  power  into  a  vessel  of  war 
within  the  port  of  the  United  States, 
with  intent  to  cruise  against  another 
belligerent  power  at  peace  with  the 
United  States,  such  conversion  to  be 
deemed  an  original  outfit.  It  was 
decided  by  the  Circuit  Court  of  the 
Southern  District  of  New  York  in  1818, 
that  it  is  no  breach  of  neutrality  on  the 
part  of  a  belligerent  to  equip  vessels  of 
war  in  a  neutral  port,  tmless  the  act  be 
interdicted.  (Stoughton  v.  Taylor,  2 
Paine,  655);    2  HaUeck^  Int,  L.,  4  e4, 
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Summary. 


§713.  The  subject  of  neutrality  is  considered  under  three  headings : 
(A.)  restraint  on  the  exercise  of  neutral  state  power  which  involves 
the  circumstances  tmder  which  it  may  or  may  not  engage  in  the  war. 
(B.)  restraint  on  the  exercise  of  belligerent  power  as  it  may  be  exer- 
cised with  reference  to  a  neutral  interest.  (C.)  restraints  on  acts  of 
members  of  neutral  and  belligerent  states.* 

Neutrality  is  the  condition  or  state  of  being  neutral  and  a  neutral 
state  is  one  which  takes  no  part  in  a  war  between  other  states.  The 
act  of  being  neutral  or  abstaining  from  war  is  part  of  the  inherent 
power  of  the  state,  which  power  is  frequently  subject  to  external 
factors  dragging  the  state  into  the  war.  The  greater  the  area  of  the 
conflict  and  the  more  states  involved,  the  greater  the  impulsion 
dragging  outside  states  in;  the  less  ntmiber  of  states  and  the  smaller 
the  extent  of  the  convict,  the  less  the  force  dragging  them  in.* 

There  can  be  no  state  of  neutrality  unless  there  is  a  war;  conse- 
quently a  contest  between  bodies  not  figuring  in  international  life, 
and  therefore  not  a  war,  does  not  call  for  any  jneutrality  on  the  part 
of  third  states.  *  In  a  civil  contest,  therefore,  international  persons 
must  side  with  the  existing  parent  state  imtil  the  belligerency  of  the 
insurgents  is  recognized,  because  to  ^id  the  latter  would  be  an 
unwarranted  interference  in  the  internal  affairs  of  a  state.* 

Many  of  the  writers  discuss  the  rights  and  duties  of  neutrals 
and  neutrality,  which  involves  an  ambiguity  owing  to  the  obscurity 
in  the  meaning  of  "rights,"  which  word  has  been  discarded  from  our 
discussion.^  So  also  there  is  considerable  discussion  of  whether  there 
is  moral  justification  of  neutrality,  Which  is  as  remote  from  the  inqtiiry 


(1908)  184n».  1870— Switzerland  did 
not  object  to  Germans  or  Frenchmen 
without  arms  or  uniform  passing 
through  to  join  their  respective  armies; 
2  Oppenheim,  Int.  L.,  2  ed.  (1912)  399. 
"In  1870,  during  the  Franco-German 
War,  1200  Frenchmen  started  from 
New  York  in  two  French  steamers  for 
the  purpose  of  joining  the  French 
Army.  Although  the  vessels  carried 
also  96,000  rifles  and  11,000,000 
cartridges,  the  United  States  did  not 
interfere,  since  the  men  were  not 
organized  in  a  body,  and  since,  on  the 
other  hand,  the  arms  and  ammunition 


were  carried  in  the  way  of  ordinary 
commerce;*'  Hall,  Int.  Law,  6  ed. 
(1909)  603;  Lawrence,  Int.  Law,  5  ed. 
(1913)231;  2  Oppenheim,  Int.  L.,  2  ed. 
(1912)  400.  1870— Franco-German 
War. — Hundreds  of  French  soldiers 
after  capitulation  of  Metz,  fled  into 
Luxemburg  and  afterwards  rejoined 
the  French  Army.  Luxemburg  having 
no  troops,  was  unable  to  interfere;  2 
Oppenheim,  Int.  L.,  2  ed.  (1912)  413. 
^  See  §660,  ante. 

*  See  §661,  ante. 
'See  1662,  ante. 

*  See   §115,  ante. 
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into  international  law  as  a  speculation  over  the  justice  or  injustice 
of  a  war.* 

The  rules  of  neutrality  laid  down  in  the  books  are  ambiguous 
and  of  little  practical  use,  because  they  are  too  general  and  fail  to 
take  accoimt  of  the  variations  in  fact  which  occur.^ 

Neutrality  has  no  doubt  always  existed  so  long  as  there  has  been 
war,  but  was  probably  of  little  importance  in  primitive  and  ancient 
times,  as  there  was  little  contact  between  different  tribes,  and  no 
commerce.  Consequently,  a  war  might  be  carried  on  between  two 
tribes  and  a  tribe  in  the  neighorhood  might  not  even  know  the  war 
was  going  on,  a  condition  of  affairs  which  would  be  impossible  in 
modern  times.  Neutrality,  therefore,  has  become  more  important 
as  civilization  has  advanced  and  commerce  increased.  It  is  not  so 
much,  as  sometimes  supposed,  that  neutrality  is  modem,  as  that  the 
facts  of  the  modem  world  give  neutrality  a  different  aspect.' 

Some  maintain  that  war  is  superior  to  neutrality  and  that  the 
interests  of  the  neutral  will  be  restricted  by  the  exercise  of  the  war- 
making  power  of  the  belligerent.  Others  contend  that  neutrality 
is  superior  to  war  and  that  the  exercise  of  the  war-making  power 
must  be  subservient  to  the  interests  of  neutrals.  In  fact  the  neutral 
interest  will  be  affected  by  the  war  the  nearer  this  interest  approaches 
to  the  contest.  When  actively  involved  in  the  struggle,  the  neutral 
interests  can  claim  no  exemption.  When  clearly  remote  in  time 
and  space  it  is  likewise  obvious  that  the  belligerents  may  go  on  with- 
out reference  to  the  interest,  and  any  act  damaging  it  would  be  entirely 
out  of  the  war.  No  exact  line  can  in  fact  be  drawn  between  these 
two  cases.  The  suggested  conflict  in  theory  is  simply  a  controversy 
as  to  where  the  line  shall  be  drawn  in  fact.* 

The  distinction  between  the  various  kinds  of  neutrality  refer 
only  to  the  surrotmding  circumstances  of  the  neutrality,  or  dis- 
tinction in  time  and  place,  and  have  no  legal  value.*" 

When  a  neutral  interest  is  infringed  upon  by  the  exercise  of  a 
belligerent  power,  the  remedy  of  the  neutral  is  to  set  in  motion  the 
international  factors  of  conduct  to  secure  redress,  which  may  involve 
joining  in  the  war,  and  where  the  neutral  exercises  belligerent  power 
in  departure  from  its  neutrality,  the  remedy  of  the  belligerent  is 
similar,  which  may  mean  declaring  war  on  the  neutral." 

Particular  pieces  of  territory  may  be  neutralized  by  treaty.  That 
is,  the  treaty  may  provide  that  no  hostilities  shall  occur  on  that 

»  See  §663,  ante.  »  See  §665,  ante.  "  See  §667,  ante. 

7  See  {664,  ante.  *  See  {666,  ante.  ^^  See  {668,  ante. 
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territory  in  connection  with  any  war  waged  by  the  parties  to  the 
treaty.*' 

A  dependent  state  may  remain  neutral  in  a  war  between  an  inde- 
pendent state  on  which  it  is  dependent  and  another  state,  or  may 
adopt  an  attitude  different  from  that  of  the  parent  state  in  a  contest 
between  two  other  states  to  such  extent  as  may  be  allowed  by  the 
municipal  law.  The  maintenance  or  abandonment  of  neutrality  is 
an  international  function  and  exercised  by  the  dependent  state  to 
the  extent  allowed  by  the  terms  of  the  relation  between  it  and  the 
parent  state.**  Sometimes  commanders  in  the  field  will  enter  into 
agreements  neutralizing  certain  objects,  persons  or  territory  within 
the  area  of  hostilities." 

Treaties  providing  for  military  assistance  were  formerly  very 
common,  and  the  question  arose  whether  the  assistance  furnished 
under  the  terms  of  the  treaty  in  a  war  subsequently  breaking  out 
between  the  state  assisted  and  a  third  state  involved  a  departure 
from  neutrality  by  the  state  furnishing  the  assistance.  The  common 
opinion,  sustained  by  the  practice  of  states  in  western  Europe,  was 
that  there  was  no  such  departure,  and  the  state  assisting  was  described 
as  being  in  a  position  of  qualified  neutrality.  Such  treaties  are  of 
rare  occurrence  in  modem  times,  and  the  prevailing  opinion  now  is 
that  where  such  assistance  is  rendered,  the  state  rendering  the 
assistance  violates  its  neutrality." 

The  exercise  of  neutral  state  powers  is  limited  by  the  fact  of 
neutrality,  which,  as  we  have  seen,  is  abstaining  from  war.  That 
assistance  may  be  direct,  which  is  active  participation  in  the  hos- 
tilities, and  a  clear  departure  from  neutrality,  or  it  may  be  indirect.* 

Neutrality  is  a  fact,  and  is  accordingly  recognized,  just  as  all  other 
international  facts,  and  it  is  usual,  owing  to  the  importance  of  the 
case,  for  states  intending  to  remain  neutral  to  issue  proclamations 
to  that  effect  when  a  war  breaks  out.' 

A  neutral  state  will  maintain  its  neutrality:  (A)  by  refraining 
from  exercise  of  state  power  to  assist  either  belligerent;  (B)  by 
preventing  a  belligerent  from  performing  a  war  act  within  the 
neutral  jurisdiction;  (C)  by  restraining  members  of  its  own  state 
within  the  territory  from  performing  war  acts  assisting  either 
belligerent;   (D)  by  decrees  of  prize  courts.' 

Indirect  assistance  is  where  the  neutral  state  performs  some  act 
assisting  in  the  war  without  actually  participating  in  the  hostilities.^ 

»  See  §669,  ante.      "  See  §67 1 ,  ante.      *  See  §673,  ante.      »  See  §675,  ante. 
"  See  §670,  ante.      »»  See  §672,  ante.      »  See  §674,  ante.      *  See  §677,  ante. 
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The  principal  cases  which  have  occurred  are  ftimishing  mtmitions 
of  war,'  loaning  money,*  lending  troops  and  naval  forces,^  setting  up 
prize  courts  within  the  jurisdiction  to  adjudicate  on  a  prize  captured 
by  a  belligerent.*  Neutral  states  in  modem  times  refrain  from  all 
acts  of  this  Idnd,  and  few  instances  have  occurred  where  they  have 
taken  place,  although  in  the  sixteenth,  seventeenth  and  eighteenth 
centuries,  they  were  quite  common. 

The  purchase  of  conquered  territory  during  the  war  gives  the 
purchaser  a  title  subject  to  the  defect  in  the  title  of  the  belligerent 
occupant,  which  is  that  he  may  be  turned  out  by  the*  restitutio^  of 
the  former  state  on  or  before  the  conclusion  of  the  war,  in  which  case 
the  title  of  the  purchaser  would  probably  be  void.* 

A  neutral  state  cannot  in  the  act  of  maintaining  its  neutrality 
act  against  the  belligerent  in  the  territory  of  a  third  neutral  state 
wiUiout  invading  the  jurisdiction  of  that  state,  and  since  each  neutral 
must  maintain  its  own  neutrality,  it  follows  that  the  state  acts  must 
stop  at  the  border  of  the  third  neutral  state,  where  the  responsibility 
of  the  first  neutral  state  ends  and  that  of  the  other  state  begins.  •• 

Belligerent  states  may  not  perform  any  acts  in  the  prosecution 
of  the  war  affecting  the  neutral  territory  without  involving  the 
neutrality  of  the  state  in  question."  Thus  where  the  belligerent 
makes  use  of  neutral  territory,  as  by  the  passage  of  troops  or  as  a 
base  of  operations,  loads  munitions  of  war  therein,"  levies  troops," 
sets  up  prize  courts"  directs  its  diplomatic  officers  to  act  in  the 
interest  of  using  the  neutral  territory  as  a  means  of  assisting  the 
war,"  there  is  in  each  case  a  damage  to  the  jurisdiction  of  the  neutral 
state,  which  if  permitted  by  it  will  seriously  involve  its  status  as  a 
neutral  state.  To  protect  its  neutrality,  the  neutral  state  must  in 
such  cases  take  the  remedies  to  which  we  have  referred. 

Where  armed  forces  of  a  belligerent  enter  neutral  territory,  they 
are  usually  disarmed  and  interned  for  the  period  of  the  war,  because 
to  permit  them  to  engage  again  in  the  hostilities  would  in  effect  be 
permitting  the  use  of  the  neutral  territory  for  the  passage  of  armed 
forces  of  a  belligerent.  A  prisoner  of  war  escaping  into  neutral 
territory  cannot  be  taken  again  therein,  nor  can  the  belligerent  hold 
the  prisoner  of  war  in  such  territory  without  in  either  case  involving 
the  neutrality  of  the  neutral  state.^ 

*  See  §678,  ante.   *  See  §681,  ante.   "  See  §684,  ante.   i«  See  §691,  ante. 

*  See  §679,  ante.   *  See  §682,  ante.   ^'  See  §687,  ante.   i*  See  §690,  ante. 
^  See  §680,  ante.   *'  See  §683,  ante.   **  See  §689,  ante.   *  See  §688,  ante. 
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The  maritime  belt,  by  reason  o£  its  proximity  to  the  open  sea, 
is  particularly  open  to  use  by  a  belligerent  power  by  its  naval  vessels. 
The  peculiar  nature  of  the  jurisdiction  of  the  littoral  state  in  its 
maritime  belt  and  the  immtmity  of  foreign  ships  of  war  therein, 
permits  greater  use  of  marginal  waters  by  a  belligerent  than  in  the 
case  of  land  territory,  as  it  is  difficult  in  fact  to  draw  the  line  between 
the  usual  peaceful  use  and  the  belligerent  use.' 

A  belligerent  vessel  may  stay  in  the  maritime  belt  for  a  brief  period, 
usually  limited  to  twenty-four  hours,  and  prisoners  of  war  on  the 
vessel  cannot  be  freed  so  long  as  it  does  not  make  an  excessive  use 
of  the  marginal  waters.' 

The  belligerent  may  merely  remain  in  or  pass  through  the  maritime 
belt,  or  its  naval  vessels  may  stop  therein  for  supplies,  ammunition 
or  other  assistance  which  will  be  material  in  carrying  on  the  war.^ 
So  also  a  belligerent  state  may  be  tempted  to  capture  an  enemy  ship 
in  the  maritime  belt^  or  bring  therein  a  prize  which  it  has  already 
made  on  the  open  sea.  The  advantage  of  having  a  port  to  which 
a  prize  can  be  taken  is  often  very  great.  In  all  these  cases  the 
belligerent  act  is  in  ftutherance  of  the  prosecution  of  the  war,  and 
since  it  affects  neutral  territory  must  be  prevented  by  the  neutral 
if  it  wishes  to  preserve  its  status  of  neutrality,  although  many 
instances  have  occiured  where  such  acts  of  a  belligerent  have  been 
permitted  by  a  neutral,  sometimes  with  and  sometimes  without 
complaint  by  the  other  state  party  to  the  war.* 

The  belligerent  on  the  high  sea  obviously  cannot  seize  or  destroy 
neutral  propierty  without  invading  the  jurisdiction  of  the  neutral 
state  and  committing  an  act  of  war.  All  private  neutral  property 
on  the  high  sea,  as  we  shall  hereafter  see,  is  subject  in  certain  cases 
to  seizure,  where  it  is  affected  in  any  way  by  the  prosecution  of  the 
war.  All  cases  of  the  belligerent  on  the  high  sea  are  discussed  sub- 
sequently in  the  chapter  on  public  aild  private  property  on  the  high 
sea  in  war.^ 

A  member  of  a  neutral  state  cannot  as  such  perform  a  state  act, 
and  whatever  he  does  cannot  in  any  way  involve  the  state  of  which 
he  is  a  member,  and  when  he  is  outside  the  jtuisdiction  his  own  state 
is  imder  no  responsibility  concerning  him  and  is  imable  to  control 
his  movements;  consequently,  in  such  cases  he  is  to  be  discussed 
under  the  heading.  Chapter  18,  of  "Individuals  in  War."  ' 

*  See  §692,  ante.       *  See  §693,  ante.       •  See  §695,  ante.       *  See  §700,  ante. 
'  See  §696,  ante.       •  See  §694,  ante.       ^  See  §697,  ante. 
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The  factors  of  international  conduct  have  operated  to  impose  on 
a  neutral  state  a  certain  obligation  to  restrain  the  conduct  of  its 
members  within  the  jurisdiction,  which  is  generally  accomplished  by 
the  enactment  and  enforcement  of  appropriate  mimicipal  law  which 
may  restrain  the  member  to  an  extent  greater  or  less  than  that 
imposed  by  the  international  factors  of  conduct.  Where  the  restraint 
exceeds  the  scope  of  the  international  obligation,  the  individual  is 
boimd  nevertheless  to  comply,  and  when  it  is  less,  the  responsibility 
for  any  omission  rests  upon  the  state  and  not  on  the  individual,  who 
is  clearly  not  bound  ftuther  than  provided  by  the  mimicipal  law  of  his 
own  state.  • 

The  individual  is  permitted  to  manufacture  and  furnish  munitions 
of  war,*"  loan  money  to  a  belligerent,"  and  although  there  has  been 
in  each  case  much  discussion,  the  factors  of  international  conduct  do 
not  appear  to  operate  by  way  of  restraint.  He  may  not,  however,  aid 
in  building  and  fitting  out  ships  of  war,  become  a  member  of  an  organ- 
ized expedition  within  the  territory,  or  enlist  in  a  belligerent  army  or 
riavy  within  the  jurisdiction." 

In  the  case  of  ships  of  war,  several  instances  will  arise :  (A)  building 
and  equipping  a  vessel  for  purpose  of  war  entirely  within  the  juris- 
diction; (B)  building  a  ship  for  peaceful  purposes  and  sending  it 
out  of  the  jurisdiction,  where  it  is  equipped  for  war;  (C)  equipping 
a  ship  btiilt  outside  the  jurisdiction  and  coming  within  for  war,  and 
the  individual  engaged  in  the  ship  building  will  be  affected  accord- 
ingly." 

The  member  of  a  belligerent  state  cannot  perform  any  state  act; 
consequently  whatever  he  does  in  the  way  of  the  war  affecting  a 
neutral  interest  will  expose  him  to  the  jurisdiction  of  the  municipal 
court  when  within  the  grasp  of  the  state,  and  when  outside  will  be  a 
matter  with  which  the  neutral  state  has  no  concern,  as  the  state 
damaged  will  pursue  its  remedy  in  the  jurisdiction  of  some  other 
state. 

The  member  of  the  neutral  state  outside  the  jurisdiction  appears 
entirely  as  an  individual,  and  the  subject  is  discussed  tmder  the 
heading  of  individuals  in  war."  So,  also,  it  has  become  recognized 
in  modem  times  that  a  state  is  under  the  obligation  of  using  due 
diligence  to  prevent  its  members  in  engaging  in  filibustering  expedi- 
tions in  assistance  of  either  belligerent.** 

» See  §701,  ante.  "  See  §706,  ante.  "  See  §707,  ante. 

»•  See  §702,  ante.  "  See  §703,  ante.  "  See  §704,  ante. 
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An  independent  state  obviously  cannot  control  its  members  when 
out  of  the  jurisdiction,  and  therefore  if  they  leave  and  enlist  in 
another  territory  the  neutral  is  under  no  responsibility,  but  it  is  in 
modem  times  considered  that  it  is  tmder  the  obligation  of  pre- 
venting such  enlistment  within  its  own  jurisdiction.^' 

^*  See  §705,  ante. 
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Preliminary. 

§730.  Much  confusion  has  arisen  over  the  laws  of  war,  and  the 
treatment  of  the  writers  is  very  misleading.  Most  of  them  give  the 
impression  that  a  state  can  only  engage  in  war  according  to  certain 
stated  niles,  just  as  a  man  can  only  play  tennis  according  to  the  official 
rules.  This  does  not  give  an  accurate  idea  of  the  situation.  Each 
state  may,  by  virtue  of  its  exclusive  and  independent  jurisdiction, 
make  war  by  any  means  that  it  sees  fit,  may  adopt  any  instrument 
that  ingenuity  can  invent,  resort  to  every  cruelty,  every  fraud  and 
every  deviltry.  This  is  the  undoubted  power  of  every  state,  and 
is  what  we  will  call  "unrestrained  warfare."  This  unrestrained 
warfare  has  been  modified  in  the  last  four  hundred  years  by  operation 
of  the  factors  hereinafter  referred  to,  and  the  habitual  conduct  of 
civilized  states  during  that  period  has  exhibited  a  restraint  in  the 
making  of  war.  Now,  the  particulars  in  which  war  is  so  restrained 
are  what  the  writers  describe  as  the  rules  of  warfare.  This  we  shall 
call  restrained  war. 

Unrestrained  Conduct  of  War. 

§731.  Unrestrained  war  is  characteristic  of  all  barbarous  and 
savage  peoples  and  prevailed  during  antiquity  and  throughout  the 
middle  ages  in  Europe,  although  there  are,  from  time  to  time,  shining 
examples  quoted  by  the  writers  of  leaders  who  displayed  magnani- 
mity, kindliness  and  humanity  which  were  hardly  to  be  expected  of 
the  times.  This  method  of  warfare  springs  from  a  barbaric  mind,  a 
mind  which  knows  no  power  but  force,  which  cringes  before  superior 
force  as  in  turn  it  tramples  with  insolence  all  weakness  under  foot. 
There  is  no  distinction  whatever  in  this  respect  between  the  fiendish 
cruelty  of  the  North  American  Indian,  the  savagery  of  antiquity 
or  of  the  middle  ages.  They  are  all  typical  of  the  same  imcivilized 
mentality.  A  nimiber  of  factors  in  western  Europe  have  contributed 
to  ameliorate  the  methods  of  warfare.  This  amelioration,  this 
restraint,  has  been  coincident  with  the  rise  of  civilization.  The 
factors  to  which  we  shall  allude  are  in  themselves  the  result  of  civiliza- 
tion and  could  not  exist  without  it.    They  are,  however,  the  particular 
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and  immediate  factors  which  have  operated  utt>n  the  conduct  of 
states  in  canying  on  warfare.  The  states  in  western  Europe  have 
generally  advanced  upon  about  the  same  plane  of  civilization,  and 
have  therefore  been  able  to  exhibit  a  certain  uniformity  in  the 
restraint  which  they  have  imposed  upon  themselves  in  the  conduct 
of  war.  A  few  instances  are  referred  to  in  the  note  exhibiting  the 
historical  changes  in  conduct  in  this  particular.* 


The  Restraints  on  Conduct  of  Hostilities. 

§732.    We  now  propose  to  discuss  the  particulars  in  which  warfare 
has  been  subject  to  restraint  by  the  operation  of  any  one  or  more  of 


*  For  instances  of  barbarous  practices 
among  the  Romans,  see  Zoucbe,  L.  of 
Nations  (1650),  Carnegie  ed.,  Part  I. 
II.  1,3.  1257  (about)— Battle  of  Cres- 
senbrunn  between  the  King  of  Bohemia 
and  the  King  of  Hungary. — ^A  river  in- 
tervened between  the  armies,  and,  ac- 
cording to  the  custom,  the  King  of 
Bohemia  sent  a  message  to  the  King  of 
Hungary  to  demand  that  either  he 
should  cross  the  river  or  allow  the 
Bohemians  to  cross  in  order  that  the 
battle  might  begin  in  proper  formation. 
The  King  of  Hungary  decided  to  cross, 
and  the  King  of  Bohemia  withdrew  his 
troops  in  order  to  leave  him  a  clear 
field,  and  the  battle  took  place  in  the 
neighborhood.  It  appears  from  1  Ward, 
Hist.,  (Dublin,  1795)  145-176,  that 
from  the  1 1th  to  the  15th  centuries 
some  of  the  following  barbarities  were 
practiced:  (a)  Prisoners  of  war  tor- 
tured with  every  refinement  of  cruelty, 
feet,  hands  and  nose  cut  off,  eyes  gouged 
out,  and  emasculated,  (b)  Women  vio- 
lated, from  which,  however,  they  could 
escape  by  taking  the  veil,  (c)  Sick, 
aged,  and  infants  at  breasts  and  priests 
at  the  altar  were  slain.  Prisoners  of 
war  buried  alive,  clergy  burned,  feet 
cut  off,  and  poison  was  used  wherever 
possible.  1278 — Ottokar  II.,  King  of 
Bohemia,  was  slain  in  battle  at  the 
Marchegg  by  two  Austrian  knights. 
His  body  was  stripped  of  its  armor 


and  shamefully  outraged.  13th  Cen- 
tury.— Matthias  Corvinus,  of  Hungary, 
cut  off  the  hea^s  of  Czech  prisoners  and 
hurled  them  back  into  the  enemy's 
camp  with  catapults.  1479 — Kinisky, 
commander  of  the  Hungarians,  after 
defeat  of  the  Turks  at  Kenyer  Meso, 
executed  a  dance  holding  a  dead  Turk 
in  his  mouth  and  one  in  each  arm. 
1346— The  English  under  Edward  III. 
marched  through  Normandy  burning 
and  ravaging.  1410 — When  Henry  V. 
invaded  France  there  was  less  ravaging, 
the  army  being  accompanied  by  stores, 
and  orders  were  given  to  the  troops  for- 
bidding injuries  to  property  and  insults 
to  women.  The  invasions  of  Italy  by 
the  French  under  Charles  VIII.  and 
Louis  XII.  were  characterized  by  great 
barbarity;  Woolsey,  Int.  L.,  6  ed. 
(1897)  217.  Thirty  Years  War  (1618- 
48)  was  characterized  by  a  barbarity 
which  has  only  been  exceeded  since  by 
the  Germans  in  the  War  of  the  German 
Aggression  (1914-18).  For  discussions 
of  barbarity,  see  French  in  China: 
Note  1,  Law.  Quar.  Review,  277,  (1885) 
by  T.  E.  Holland,  "Operations  of  the 
French  in  China."  Germany:  Franco- 
German  War,  1870.  Edwards*  "Ger- 
mans in  France."  War  of  German  Ag- 
gression 1914-1918.  "German  War 
Practices"  issued  by  Committee  on 
Public  Information,  Washington,  D.  C. 
Part     1.      Treatment    of    Civilians, 
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several  factors  which  may  be  enumerated  as  follows:'  (A)  The 
growth  of  humane  ideas  and  the  greater  value  placed  on  human 
life,  fostered  by  the  spread  of  Christianity.  (B)  The  institution  of 
regular  armed  forces,  which  made  possible  the  discipline  necessary 
to  observe  these  restraints;  and  the  organized  commissariats  making 
it  unnecessary  for  a  soldier  to  plunder  for  food.'  (C)  Military  effi- 
ciency, which  necessitated  the  abandonment  of  many  practices 
which  interfered  with  the  efficiency  of  the  armed  forces.  (D)  The 
growth  of  commerce  and  increasing  value  of  property.  (E)  The 
recognition  that  war  is  inevitable  and  proceeds  in  general  from  an 
honest  difference  of  opinion.     (P)  Influence  of  chivalry. 

The  civilized  states  of  the  world  do  substantially  comply  with  the 
rules  of  war  because  they  are  civilized  and  the  members  thereof 
are  honorable  men.  When  gentlemen  fight,  they  fight  like  gentle- 
men; when  barbarians  figh't,  they  fight  like  barbarians.  Unfortu- 
nately, sometimes  gentlemen  have  to  fight  with  barbarians,  and  in 
such  case,  they  are  temporarily  at  a  disadvantage.^ 

DOCTRINB   OP   NbCBSSITY. 

§733.  It  is  undoubtedly  true  that  everything  in  war  must  give 
way  to  the  immediate  accomplishment  of  the  military  ends,  and  that 


November,  1917.  Part  2.  German 
Treatment  of  Conquered  Territory 
March,  1918.  Manning,  Int.  L.,  2  ed. 
Amos.  (1875)  196,  197,  refers  to  poison- 
ing wells  as  an  example  of  medieval  bar- 
barity which  was  revived  by  the  Ger- 
mans in  the  war  of  German  Aggression 
(1914-1918).  The  barbarous  warfare  of 
the  Germans  caused  comment  even  in 
ancient  times.  Caesar  de  B.  Gall., 
L.  Vi.  c.  23,  says  of  the  Germans, 
"Latrocinia  nullam  habent  infamiam, 
quae  extra  fines  cu jusvis  civitatis  fiunt ; '  * 
Twiss,  L.  of  Nations,  Peace,  2  ed. 
(1884),  385,  n.  4.  Balkan  States  of 
which  Bulgaria  and  Servia  appear  to 
be  the  most  barbaric;  e.  g.,  conduct  of 
the  first  and  second  Balkan  wars  and 
war  of  the  German  Aggression.  "Re- 
port of  the  International  Commission 
to  Inquire  into  the  Causes  and  Conduct 


of  the  Balkan  Wars,"  (1914)  Carnegie 
Endowment  for  International  Peace. 
See  9  Amer.  J.  Int.  Law,  279.  See 
other  instances.  Walker,  Science,  Int. 
L.,  (1893)  80,  244-249,  328-344;  Wool- 
sey.  Int.  L.,  6  ed.  (1897)  223. 

*  See  generally.  Hall,  Int.  Law,  6  ed. 
(1909)  62,  389-390,  526;  1  Oppenheim. 
Int.  L.,  2  ed.  (1912)  54  et  seq.;  3  Philli- 
more.  Int.  L.,  3  ed.  (1879-1888)  79-85; 
Woolsey,  Int.  L.,  6  ed.  (1897)  209; 
Walker,  Science,  Int.  L.,  (1893)  328- 
344;  2  Ward,  Hist.,  (DubUn,  1795)  93- 
138;  Vattel,  (1758)  Chitty's  Trans. 
Book  III.  VIII. 

*  Standing  armies  began  in  the  15th 
century;  1  Oppenheim,  Int.  L.,  2  ed. 
(1912)  57. 

*  As  the  Allies  in  the  war  of  the  Ger- 
man Aggression  (1914-1918): 
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the  commander  in  the  field  must  do  whatever  is  necessary  to  defeat 
th^  enemy  at  whatever  cost,  and  every  consideration  must  jrield  to 
that  imperious  demand.  The  question  of  what  is  necessary  is  a 
question  of  fact  to  be  determined  tmder  the  circumstances  of  each 
particular  case.  The  barbarian  would,  however,  in  his  ignorance, 
consider  many  things  necessary  which  a  civilized  man  would  iabhor. 
The  amplication  of  the  doctrine  of  necessity,  therefore,  is  a  test  of  the 
civilization  and  humanity  of  a  state.' 

Laws  of  War. 


Definition  op. 


§734.  The  term  "laws  of  war"  designates  those  principles  of 
international  law  which  apply  to  the  conduct  of  hostilities  by  inde- 
pendent states.*  Violence  by  individuals  is  subject  to  municipal 
law,  and  therefore  the  laws  of  war  are  not  applicable.'  Only  those 
bodies  which  may  be  parties  to  a  war'  are  entitled  to  any  of  the 


•Hall,  Int.  Law,  6  ed.  (1909)  389- 
391,  says  measure  of  permissible  vio- 
lence is  furnished  by  reasonable  necessi- 
ties of  war.  See  Walker,  Science,  Int. 
L.,  (1893)  328.  The  German  Govern- 
ment appears  to  adopt  a  conception 
which  seems  the  extreme  of  barbarism, 
according  to  the  standards  of  dvitiza* 
tion  prevailing  among  the  other  princi- 
pal states,  and  has  put  its  ideas  into 
practice  in  the  War  of  the  German 
Aggression  (1914-1918)  to  an  extent 
which  has  shocked  humanity  and  will 
doubtless  in  time  react  on  the  German 
people,  to  the  everlasting  regret  and 
shame  of  the  more  civilized  and  humane 
members  of  the  German  tribes.  West- 
lake.  Int.  L.,  2  ed.  (1913)  Vol.  2,  126, 
et  aeq.,  discusses  the  German  position 
and  clearly  condemns  it.  It  is  appa- 
rent that  he  did  not  contemplate  the 
terrible  practical  application  of  those 
principles  at  which  the  civilized  world 
gasped  in  1914-1918. 

•  "Laws- of  War  are  the  rules  of  the 
Law  of  Nations  respecting  warfare;" 
2  Oppenheim,  Int.  L.,  2  ed.  (1912)  7,  8. 
''International  Law  as  applied  to  war 


thus  consists  in  customary  rules  by 
which  the  maximum  of  violence  which 
can  be  regarded  as  necessary  at  a  given 
time  is  determined;*'  Hall,  Int.  Law, 
6  ed.  (1909)  63.  The  notion  that  war 
was  to  be  waged  according  to  certain 
rules  appears  to  have  existed  from  an 
early  time.  For  description  of  the 
Roman  practices,  see  Zouche,  L.  of 
Nations  (1650),  Carnegie  ed..  Part  I. 
IX.  1.  Westlake,  Int.  L.,  2  ed.  (1913) 
Vol.  2,  4,  says  that  when  war  enters 
upon  the  scene,  all  law  that  was  pre- 
viously concerned  with  the  dispute 
retires,  and  a  new  law  steps  in  directed 
only  to  secure  fair  and  not  too  inhtmian 
fighting,  which,  like  the  law  displaced, 
has  the  general  approval  of  the  society 
of  nations  and  is  more  or  less  enforced 
by  the  irregular  action  of  that  society 
but  with  great  difference  in  the  efHcacy 
of  the  enforcement. 

^  See  {693,  ante,  on  distinction  be- 
tween international  and  municipal  vio- 
lence.* 

•  See  §606,  et  seq.,  ante,  on  parties  to 
a  war. 
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benefits  or  privileges  conceded  by  the  laws  of  war.  It  was  formerly 
supposed  that  the  laws  of  war  were  only  applicable  in  certain  cir- 
cumstances, as  where  the  war  was  just  or  fomiaUy  declared.  This 
notion  is  believed  to  be  without  weight.  The  laws  regulating  the 
conduct  of  hostilities  depend  to  a  certain  extent  on  factors  and  cir- 
cumstances other  than  those  of  the  independence  of  the  parties 
concerned,  and  to  that  extent  will  be  followed  to  a  greater  or  less 
degree  in  all  armed  contests  whether  technically  war  or  not.* 

Binding  Porcb  op  Rules  op  War. 

§735.  As  has  been  pointed  out,  these  rules  of  war,  although  dis- 
cussed at  length  by  the  writers,  have  the  least  binding  effect^^  of 
any  part  of  international  law,  as  all  controversies  over  the  conduct 
of  the  war  are  generally  merged  in  the  treaty  of  peace,  and  nothing 
more  is  heard  of  them.  There  is,  furthermore,  great  incentive  to 
violate  these  rules  during  hostilities  in  order  to  accomplish  the  ends 
in  view.  It  frequently  happens  that  states  will  complain  at  the 
beginning  or  during  the  war  of  acts  of  their  opponents  which  they 
deem  to  be  tmlawful  or  contrary  to  international  usage,"  usually 
without  practical  result. 


.•We  must  distinguish — (a)  military 
law,  which  is  the  municipal  law  regu- 
lating the  war-making  function,  (b) 
martial  law  which  is  a  law  within  an 
army  for  its  regulation  and  discipline 
and  extending  only  to  the  members 
thereof.  Martial  law  is  also  used  in 
international  law  as  meaning  the  mili- 
tary regulations  adopted  by  an  invader 
for  the  government  of  the  occupied 
country,  and  in  municipal  law  for  the 
military  control  of  a  territory  in  case 
of  riots  and  insurrection  where  the  civil 
law  has  been  set  aside.  "The  martial 
law  of  international  jurists  consists  of 
the  regulations  which  by  convention  or 
approved  custom  are  agreed  upon  as 
internationally  binding  for  the  relations 
between  invaders  and  invaded,  and,  as 
such,  is  not  peculiar  to  the  cases  in 
which  invasion  has  ripened  into  occupa- 
tion;" 2  Westlake,  Int.  L.,  2  ed.  (1913) 
99.  "A  Treatise  on  the  Military  Law 
of  the  United  States,"  George  B.  Davis 
( 1 898).    See  Apia,  Law  of  War,  ( 1582) 


Carnegie  Ed.,  IL  and  IIL  ''  Handbook 
of  Military  Law,"  by  Austin  Wakeman 
Scott  (1918).  "  Military  Law  and  War- 
Time  Legislation,"  compiled  by  John 
H.  Wigraore  (1919).  "The  Army  and 
the  Law,"  by  Garrard  Glenn  (1918). 
Reviewed  in  19  Col.  Law  Rev.,  p.  256. 

»«  2  Oppenheim,  Int.  L.,  2  ed.  (1912) 
60;  2  Westlake,  Int.  L.,  2  ed.  (1913) 
56. 

"At  the  beginning  of  the  Franco- 
German  War,  France  complained  to 
Great  Britain  of  the  propose  creation 
of  a  volunteer  fleet  by  Germany,  which 
France  considered  a  violation  of  the 
Declaration  of  Paris.  In  January,  1 87 1 , 
Germany  addressed  a  circtdar  to  her 
diplomatic  envoys  abroad  which  was  to 
be  communicated  to  the  various  neutral 
governments,  complaining  of  21  cases 
in  which  the  French  had,  it  was  alleged, 
deliberately  and  intentionally  fired  on 
bearers  of  the  flag  of  truce.  Novem- 
ber, 1911,  and  February,  1912,  Turkey 
complained  to  the  powers  during  tl)e 
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§736 


§736.  Prior  to  1850,  there  was  no  definite  body  of  rules  regu- 
lating warfare.  Such  principles  as  existed  were  to  be  collected  only 
from  actual  practice  and  the  opinions  of  the  writers.  Since  that 
time  the  civilized  states  of  the  world  have,  from  time  to  time,  endeav- 
ored to  formulate  precise  rules  of  warfare  in  the  hope  that  they 
would  be  observed  in  hostilities.  Some  states  have  embodied  the 
rules  to  a  greater  or  less  extent  in  manuals  of  warfare  issued  for  the 
instruction  of  their  armed  forces.  A  list  of  the  various  conventions 
and  treaties  and  manuals  of  warfare  is  contained  in  the  note.^*  Most 
of  tjhese,  as  well  as  the  regulations  of  the  Hague  Convention,  have 
been  discussed  at  length  by  various  authors  who  have  said  all  that 
there  is  to  be  said  on  them  at  the  present  time.  Any  further  com- 
ment, therefore,  would  be  superfluous.  These  rules  represent  the 
most  advanced  thought  of  the  day  but  will  not  be  observed  in  prac- 
tice by  any  state  whose  civilization  is  not  equal  to  the  ideas  of  the 
rules.  The  recent  writers  appear  to  have  laid  too  much  stress  on  the 
conventions,  particularly  those  of  the  Hague,  supposing  them  to  have 
a  binding  force  which  it  turns  out  they  do  not  possess.  It  is  obviously 
impossible  to  make  a  barbarian  wage  war  in  a  civilized  way  or  sup-^ 
pose  that  he  will  do  so  merely  because  he  signed  some  kind  of  a 
treaty  or  convention. 


Turko-ltalian  War  of  the  execution  of 
Arabs  in  Tripoli  as  war  criminals  and 
of  the  bombardment  of  Turkish  war 
vessels  in  the  harbor  of  Beirut;  2  Op- 
penheim,  Int.  L.,  2  ed.  (1912)  303.  In 
October,  1904,  during  the  Russo- 
Japanese  War,  Japan  complained  con- 
cerning the  alleged  use  of  Chinese 
clothing  on  the  part  of  Russian  troops, 
which  complaint  was  sent  to  the 
Russian  Government  through  the  in- 
termediary of  the  United  States  of 
America;  2  Oppenheim,  Int.  L.,  2  ed. 
(1912)  302n*. 

"  Efforts  by  States  to  Establish  Pre- 
cise Rules  for  Conduct  of  Belligerents: 
1856,  April  16 — Declaration  of  Paris 
respecting  warfare  on  sea.  For  provi- 
sions see  1  American  J.  Int.  L.,  Supp. 
89  et  seq.;  2  Lorimer,  Inst.  (1883-4) 
445,  446;   2  Oppenheim^  Int.  L.^  2  ed. 


(1912)  583;  Snow  Cases.  (1893)  529; 
Twiss,  War.  2  ed.  (1875)  511;  Wilson. 
Int.  L.,  (1910)  487;  Wilson  &  Tucker, 
Int.  L.,  (1901)  398.  See  "Declaration 
of  Paris,  1856,"  George  I.  .Phillips;  34 
L.  Q.  Rev.  63-71.  "The  Declaration 
of  Paris  of  1856,"  (1900)  Thomas  Gib- 
son Bowles.  1864 — Convention  of 
Geneva — for  ameliorating  the  condi- 
tion of  wounded  of  the  armies  in  the 
field.  Generally  adopted.  For  provi- 
sions, see  1  American  J.  Int.  L.,  Supp. 
90;  2  Halleck.  Int.  L.,  4  ed.  (1908)  41 
et  seq.;  2  Lorimer,  Inst.  (1883--4)  436; 
3  Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
157-160;  Snow  Cases,  (1893)  531; 
Twiss,  War,  2  ed.  (1875)  524;  Wilson 
&  Tucker,  Int.  L.,  (1901)  395.  See 
Resolutions  of  the  Institute  of  Inter- 
national  Law,  at  meeting  of  1895, 
C^me^e    Ed.,     117,       1868— Oepevft 
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Coayention — additional  articles.  For 
provisions,  see  1  American  J.  Int.  L., 
Supp.  92;  Twiss.  War,  2  ed.  (1875)  536. 
See  Resolutions  of  the  Institute  of  In- 
ternational Law,  at  meeting  of  1900, 
Carnegie  Ed.,  156.  1868,  November  29 
— Declaration  of  St.  Petersburg.  Con- 
ference composed  exclusively  of  mili- 
tary men.  For  provisions,  see  1  Ameri- 
can J.  Int.  L.,  Supp.  95;  2  Oppenheim, 
Int.  L.,  2  ed.  (1912)  584;  3  Phillimore, 
Int.  L.,  3  ed.  (1879-1888)  160;  Snow 
Cases,  (1893)  530;  Twiss,  War,  2  ed. 
(1875)  557.  1871— Treaty  of  London 
and  protocols  of  the  conferences.  For 
provisions,  see  Twiss,  War,  2  ed.  (1875) 
561  et  seq.  1874,  August  27 — Brussels 
Conference  on  initiative  of  Russia 
resulted  only  in  a  draft  which  was  not 
obligatory  but  had  some  influence. 
Many  of  the  rules  adopted  at  this  con- 
ference were  inserted  in  Government 
manuals.  For  provisions,  see  1  Ameri- 
can, J.  Int.  L.,  Supp.  96;  2  Lorimer, 
Inst.  (1883-4)  337  et  seq.;  Wilson  & 
Tucker,  Int.  L.,  (1901)  384.  See  re- 
marks. Walker,  Science,  Int.  L.,  (1893) 
360  et  seq.  See  Resolutions  of  the 
Institute  of  International  Law,  at 
meeting  of  1875,  Carnegie  Ed.,  7.  See 
Resolutions  of  the  Institute  of  Inter- 
national Law,  at  meeting  of  1877, 
Carnegie  Ed.,  17.  1880 — Resolutions 
of  the  Institute  of  International  Law  at 
Oxford.  See  Carnegie  Ed.,  25;  2 
Lorimer,  Inst.  (1883-4)  403  et  seq.; 
Snow  Cases,  (1893)  555;  Wilson  & 
Tucker,  Int.  L.,  (1901)  68.  1899— 
First  Hague  Peace  Conference.  1 907 — 
The  Hague  Conventions  of  1899  (III) 
and  1907  (X)  for  the  Adaptation  to 
Maritime  Warfare  of  the  Principles  of 
the  Geneva  Convention.  For  provi- 
sions, see  1  American  J.  Int.  L.,  Supp. 
159;  2  Halleck,  Int.  L.,  4ed.  (1908)  51. 
1906,  June  6 — Second  Geneva  (Con- 
vention— unsigned.  Thirty  States  rep- 
resented. For  provisions,  see  1  Ameri- 
can J.  Int.  L.,  Supp.  201 ;  2  Oppenheim, 


Int.  L.,  2  ed.  ( 1 9 1 2)  587  et  seq. ;  Wilson, 
Int.  L.,  (1910)  508  et  seq.  "Aeronefs 
sanitaires  et  conventions  de  la  Croix- 
Rouge,"  (1913)  Ch.  L.  Julliot.  See  9 
Amer.  J.  Int.  Law,  411.  1907— The 
Hague  Conventions  of  1899  (II)  and 
1907  (IV)  respecting  the  Laws  and 
Customs  of  War  on  Land.  For  pro- 
visions, see  2  American  J.  Int.  L.,  Supp. 
1;  2  Oppenheim,  Int.  L.,  2  ed.  (1912) 
591  et  seq.  For  comments,  see  Hershey, 
Int.  L.,  (1912)  372  et  seq.;  2  Westlake, 
Int.  L..  2  ed.  (1913)  61,  135;  Wilson, 
Int.  L.,  (1910)  515  et  seq.  "The  Two 
Hague  (Conferences  and  their  Contribu- 
tions to  International  Law,"  (1908) 
William  I.  Hull.  See  3  Amer.  J.  Int. 
Law,  260.  "Texts  of  the  Peace  Con- 
ferences at  the  Hague,*'  (1908)  James 
Brown  Scott.  See  3  Amer.  J.  Int.  Law, 
265.  "The  Hague  Peace  CConferences 
and  other  International  (Conferences 
Concerning  the  Laws  and  Usages  of 
War — Texts  of  (Conventions  with  Com- 
mentaries," (1909)  A.  Pearce  Higgins. 
See  5  Amer.  J.  Int.  Law,  862.  1909, 
February  26 — Declaration  of  London. 
For  provisions,  see  3  American  J.  Int. 
L.,  Supp.  179;  2  Oppenheim,  Int.  L., 
2  ed.  (1912)  637;  2  Westlake,  Int.  L., 
2  ed.  (1913)  325;  Wilson.  Int.  L.. 
(1910)  574  et  seq.  As  to  declaralion  of 
London  in  war  of  the  German  Aggres- 
sion, 1914-1918,  see  comments  of  vari- 
ous Government  officials  in  American 
Jour.  Int.  Law — Special  Supplement, 
Vol.  9,  1  to  8;  Ibid.,  Vol.  10,  1-13, 
and  Hall,  Int.  Law,  7  ed.  (1917)  686n. 
"  The  Real  Significance  of  the  Declara- 
tion of  London,*'  Elihu  Root;  6  Amer. 
J.  Int.  Law,  583  et  seq.  "  The  Declara- 
tion of  London  of  February  26,  1909," 
James  Brown  Scott;  8  Amer.  J.  Int. 
Law,  274  et  seq.,  520  et  seq.  "La 
Dichiarazione  di  Londra  Relativa  al 
Diritto  Delia  Guerra  Marittima," 
(1912)  Prof.  Enrico  Catellani.  See  7 
Amer.  J.  Int.  Law,  912.  "The  Be- 
trayal," Admiral  Lord  Charles  Beres- 
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ford.  See  7  Amer.  J.  Int.  Law,  203. 
"  Das  Seekriegsrecht  nach  der  Londoner 
Deklaration  vom  26  Februar,  1909/' 

(1910)  Theodor  Niemeyer.  See  6 
Amer.  J.  Int.  Law,  542.  "The  Declar- 
ation of  London/'  (1911)  Norman 
Bentwich.  See  5  Amer.  J.  Int.  Law, 
842.  Hall,  Int.  Law,  7  ed.  (1917) 
685n^  for  references  on.  For  general 
discussion  of  the  laws  of  war  on  land,  see 
"War  and  the  Law  of  Nations  in  the 
20th  Century,"  by  Louis  Renault;  9 
Amer.  J.  Int.  Law,  1.  "Laws  of  War 
on  Land"  (1908),  T.  E.  Holland.  See 
22  Har.  Law  Re^  390.  "The  Amelio- 
ration of  the  Rules  of  War  on  Land," 
George  B.  Davis;  2  Amer.  J.  Int.  Law, 
63  et  seq.  "  Les  Lois  De  La  Guerre  et 
Les  Deux  Conferences  de  la  Haye 
(1899-1907),"  (1908)  Paul  Boidin. 
See  4  Amer.  J.  Int.  Law,  238.  "The 
Law  of  War  between  Belligerents:  A 
History  and  a  Commentary,"  (1908) 
Percy  Bordwell.  See  3  Amer.  J.  Int. 
Law,  786.     "War  Rights  on  Land," 

(1911)  J.  M.  Spaight.  See  6  Amer.  J. 
Int.  Law,  546.  "Das  Internationale 
Landkriegsrecht,"  (1914)  Dr.  Karl 
Strupp.  See  9  Amer.  J.  Int.  Late,  557. 
"Naval  Warfare:  Law  and  License," 
T.  Baty;  10  Amer.  J.  Int.  Law,  42. 
Manuals  of  warfare  have  been  pub- 
lished by  various  states  containing 
directions  to  their  armed  forces  as 
follows:  United  States  of  America — 
(a)  "Instructions  for  Government  of 
Armies  of  the  United  States  in  the 
Field,"  prepared  by  Francis  Lieber, 
being  General  Orders  No.  100,  published 
1863.  For  text,  see  2  Halleck,  Int.  L., 
4  ed.  (1908)  54  et  seq.;  2  Lorimer, 
Inst.  (1883-4)  303  et  seq.;  Snow  Cases, 
(1893)  532  et  seq.;  Wilson  &  Tucker, 
Int.  L.,  (1901)  331  et  seq.;  Wilson, 
Int.  L.,  (1910)  488  et  seq.  Exception, 
however,  must  be  taken  to  the  comment 
on  Lieber's  instructions  to  be  found  in 
Manning,  Int.  L.,  2  ed.  Amos.  (1875) 
189,  where  the  learned  editor,  Sheldon 


Amos,  refers  to  the  fact  that  these 
instructions  are  appended  to  a  treatise 
entitled  "Germans  in  France,"  by  Mr. 
H.  Sutherland  Edwards,  and  says  they 
are  interesting  on  many  grounds  but 
especially  as  f txmishing  the  type  of  the 
modem  German  code  of  war.  Although 
these  instructions  were  drawn  up  by  a 
Prussian,  they  represent  the  morality 
of  the  United  States,  and  are  as  far 
removed  from  the  German  ideas  as  the 
North  Pole  from  the  South.  The 
learned  editor  was  evidently  under  the 
misapprehension  that  because  Lieber 
was  a  Prussian  they  were  the  German 
instructions.  See  "Francis  Lieber — 
His  Life  and  His  Work,"  Ernest  Nys; 
5  Amer.  J.  Int.  Law,  84  et  seq.,  355  et 
seq.  "Francis  Lieber,"  Elihu  Root; 
7  Amer.  J.  Int.  Law,  453  et  seq.  "  Doc- 
tor Francis  Lieber *s  Instructions  for 
the  Government  of  Armies  in  the 
Field,"  George  B.  Davis;  1  Amer.  J. 
Int.  Law,  13  et  seq.  (b)  Rtdes  of  land 
warfare  published  by  the  War  Depart- 
ment April  25,  1914,  being  document 
No.  467,  Office  of  the  Chief  of  Staff, 
revising  General  Orders  No.  100.  Sec- 
ond edition  corrected  to  April  15,  1917. 
(c)  Naval  War  code  of  1900  published 
as  General  Orders  No.  551,  revoked  by 
General  Order  No.  150,  February  4, 
1904.  For  text  of  the  code  see  "  Naval 
War  College,  International  Law  Dis- 
cussions of  1903;"  Wilson  &  Tucker, 
Int.  L.,  (1901)  400.  See  discussion  by 
Theodore  S.  Woolsey,  1  Col.  Law  Rev. 
298.  Great  Britain— (a)  "The  laws 
and  customs  of  war  on  land  as  defined 
by  the  Hague  Conference  of  1899,"  by 
T.  E.  Holland,  published  by  the  British 
War  Office,  (b)  191 2—' '  Land  warfare 
and  Exposition  of  the  Laws  and  Usages 
of  War  on  land  for  the  Gtddance  of 
Officers  of  His  Majesty's  Army,"  by 
Col.  Edmonds  and  Prof.  Oppenheim, 
British  War  Office.  France— "Manuel 
de  droit' international  pour  les  offiders 
de  I'armee  de  terre,"  French  Govern- 
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§§737,  738  State  Act  Distinguished  from  Individual  Act. 

Conduct  of*  Hostilities. 


Place  op  Conducting  Hostilities,  Materiauty  of. 


§737.  The  place  where  the  hostilities  occur,  or  may  occur,  or 
are  conducted,  has  an  important  bearing  on  the  situation,  and  we 
may  distinguish:  (A)  land  war;  (B)  sea  warfare;  (C)  aerial  war; 
(D)  submarine  war.  And  also  whether  the  hostilities  take  place  on 
high  sea,  or  in  belligerent  or  neutral  jurisdiction  or  jurisdiction  of 
np  state.  Each  of  these  will  be  referred  to  at  various  parts  of  the 
ensuing  discussion.^ 

State  Act  Distinguished  from  Individual  Act. 

§738.  A  state  act  is  to  be  distinguished  from  an  individual  act. 
Hie  nature  of  a  state  act  and  distinction  between  it  and  an  individual 
act  have  already  been  referred  to.^^  It  is  necessary  at  this  place  to 
point  out  that  dnce  private  warfare  has  been  suspended,  permissible 
violence  is  limited  to  international  violence  and  that  an  individual 
cannot  engage  in  violence  without  becoming  liable  to  the  municipal 
law  and  to  military  penalties,  if  caught  interfering  with  the  opposing 
armies.  The  states  engaged,  under  the  influence  of  the  factors  we 
have  referred  to,  treat  each  other's  agents  with  a  certain  immunity 
and  to  a  greater  or  less  extent  observe  certain  rules  in  the  hostile 
conduct,  which  rules  do  not  apply  in  the  case  of  individuals  carrying 
on  hostilities  on  their  own  account.  Since  the  private  individual 
cannot  engage  in  war  at  all,  his  acts  must  be,  if  they  are  valid,  state 
acts,  and  our  inquiry  therefore  is  what  are  the  state  officials  who  may 
engage  in  warfare,  or,  rather  what  is  the  distinction  between  those 
entitled  under  international  law  to  engage  in  war  and  those  not. 
When  is  the  individual  engaged  in  the  hostilities  so  identified  as  a 
state  agent  that  he  ceases  to  be  individually  responsible  for  damages 
done  while  fighting. 

meat.    "Les  Lois  de  la  Guerre  Con-  G.  W.  Scott  and  J.  W.  Gamer,  pub- 

tinentale,  "  Paris,   1913.     Germany —  lished  February  1 1 , 1 9 1 8,  by  Committee 

"Kriegsbrauch.im  Landkriege."   £ng-  on  Public  Information,  Washington, 

lish  translation  "War  Book  of  the  Ger-  D.  C,  Bulletin  No.  1 1. 

man  Staff,/' by  J.  H.  Morgan  (1913).  ^See    §636,   ante,   on  region  and 

"The  Prize  Code  of  the  German  Em-  theatre  of  war. 

pire,"  (1915)  Charles  Henry  Huberich  "See  §72  et  seq.,  ante,  on  act  of 

and  Richard  King.  See  9  Amer.  J.  Law,  state, 

1028.    "The  German  War  Code,"  by 
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Combatants. 


1739 


Preliminary — Combatants  Distinguishbd  from  Non-combatants. 


§739.  We  have  already  pointed  out  that  a  distinction  has  been 
drawn  in  modem  times  among  civilized  states  between  combatants 
and  non-combatants,"  the  former  being  designated  and  set  apart 
to  engage  in  the  actual  fighting  or  effort  to  overcome  the  enemy.* 
It  is  now  necessary  to  further  examine  these  combatants  and  ascer- 
tain what  distinguishes  them.  We  are  considering  here  the  indi- 
viduals who  are  engaged  in  hostilities.  It  must  also  be  remembered 
that  the  distinction  will  be  governed  by  the  facts  existing  at  any 
particular  time  and  the  development  of  the  art  of  war.' 

Formerly  there  was  no  distinction  between  combatants  and  non- 
combatants.  The  entire  population  was  merged  in  the  fighting 
force,  and  all  the  inhabitants  able  to  bear  arms  proceeded  to  the  field.* 
This  arose  partly  from  the  feudal  custom,  by  which  the  knight  or 
lord,  when  going  to  war,  would  call  upon  his  tenants  to  follow  him, 
and  they  would  drop  their  agricultural  occupations,  seize  their 
implements,  and  follow  him  to  the  front.  There  was  great  objection 
to  these  feudal  levies  in  that  there  was  no  regular  discipline,  and  as 
the  amount  of  military  service  was  generally  fixed  by  the  feudal 
tenure,  the  tenants  would,  when  the  time  was  up,  desert  and  return 
to  their  homes,  and  the  lord  had  no  way  of  continuing  them  in 
military  service.  It  frequently  happened,  therefore,  that  an  entire 
army  would  melt  away  at  a  critical  juncture. 


"See  §631,  ante. 

*  "Non-combatants  are  exempted 
from  violence  because  they  are  harm- 
less; combatants  are  given  privileges  in 
mitigation  of  the  full  right  of  violence 
for  the  express  reason  that  they  hold 
themselves  out  as  open  enemies;"  Hall, 
Int.  Law,  6  ed.  (1909)  509.  "A  com- 
batant is  any  person  directly  engaged  in 
carrying  on  war,  or  concerned  in  the 
belligerent  government,  or  present  with 
its  armies  and  assisting  them ;  although 
those  who  are  present  for  purposes  of 
humanity  and  religion — as  surgeons, 
nurses,  and  chaplains — are  usually 
classed  among  non-combatants  unless 
special    reasons    require    an   opposite 


treatment  of  them;**  Woolsey,  Int.  L., 
6ed.  (1897)  214. 

*  The  army  and  the  navy  in  many 
states  are  sometimes  divided,  as  a 
matter  of  official  designation,  into  com- 
batants and  non-combatants,  the  latter 
being  individuals  not  engaged  in  actual 
combat  but  nevertheless  part  of  the 
uniformed  forces.  See  discussion,  2 
Oppenheim,  Int.  L.,  2  ed.  (19 1 2)  151. 
154.  The  broader  distinction  will  be 
retained  as  in  the  text  and  the  narrower 
distinction  adverted  to  when  necessary. 

» Manning,  Int.  L.,  2  ed.  Amos. 
(1875)  204;  2  Oppenheim.  Int.  L.,  2  ed. 
(1912)  63. 
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1740  Civilian  Officers  of  State. 

In  recent  times,  the  development  of  the  professional  soldier  has 
set  apart  a  fighting  class,  which  carries  on  the  hostilities  without  any 
very  appreciable  effect  on  the  life  of  the  community  as  a  whole 
except  in  so  far  as  coming  into  contact  with  the  actual  hostilities. 

The  latest  development  of  the  art  of  war,  however,  has  necessitated 
a  greater  absorption  of  the  energy  of  the  members  of  the  state  than 
ever  before,  so  that  weiftre  now  approaching  the  primitive  state  in 
which  every  member  of  the  public,  except  infants  and  old  men,  went 
to  war,  except  that  a  distinction  is  still  maintained  between  the 
fighting  man  and  the  non-combatant,  although  the  latter  is  as 
essential  as  the  former,  and  the  complexity  of  modem  warfare  is 
such  that  it  is  extremely  difficult  to  tell  just  where  to  draw  the  line. 
Modem  states,  however,  do  in  fact  draw  some  line,  which  does  not 
always  correspond  with  the  facts.  We  have  to  consider  several 
cases:  (A)  the  head  of  a  state,  (B)  civilian  officers  of  state,  (C)  the 
military  forces  of  the  state,  (D)  the  officials  of  subordinate  political 
divisions  of  the  state,  (E)  the  private  individual,  (F)  persons  engaged 
in  a  service  auxiliary  to  the  fighting  forces  behind  the  lines  but  not 
actively  engaged  in  the  killing,  said  to  be  non-combatants.^ 

Civilian  Officers  of  Statb.  . 

§740.  Civilian  officers  of  state  are  not  always  clearly  defined. 
When  the  municipal  law  makes  the  President  of  a  republic  the  com- 
mander-in-chief of  the  army  and  navy,  he  seems  to  be  as  much  a 
part  of  the  fighting  force  as  a  general  in  the  field.*  The  monarch 
in  an  autocracy  may  or  may  not  take  command  of  the  army.  It 
seems  clear  that  all  civilian  officers  of  state  who  are  in  any  way 
connected  with  the  carrying  on  of  the  hostilities  may  be  taken 
prisoners,  but  there  is  a  question  of  how  far  they  may  be  subject  to 
direct  violence.  They  are  obviously  so  subject  when  in  the  region 
of  the  hostile  operations.*  The  constitution  of  modem  war  fronts  is 
such  that  a  belligerent  will  rarely  be  able  to  make  any  special  attack 
on  a  particular  official  of  the  enemy,  or  make  any  variation  in  the 
operations  because  of  the  presence  of  such  an  official  in  the  opposing 
line,^ 

*  See  n',  ante.  and  of  the  militia  of  the  several  states 

*In  the  United  States  of  America,  when  called  into  the  actual  service  of 

the  Federal  Constitution  of  1787  pro-  the  United  States." 

vides,  Art.  11.  Sec.  2:   "The  President  •  2  Oppenheim,  Int.  L.,  2  ed.  (1912) 

shall    be    commander-in-chief    of    the  153. 

army  and  navy  of  the  United  States  '  Charles  XI I.  of  Sweden  was  inten- 
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Regular  Troops. 

Rbgular  Troops — Propbssional  Fighters. 


1741 


§741.  The  distinction  between  the  fighting  man  and  the  non- 
combatant  appeared  perhaps  as  soon  as  civilization  became  at  all 
advanced,  and  there  was  a  varied  industry  in  the  life  of  the  commtmity 
which  took  men  from  the  sole  occupation  of  htmting  and  fighting. 
This  distinction  was  no  doubt  drawn  to  some  extent  in  the  ancient 
world.  In  feudal  times  the  lord  called  on  his  men  to  follow  him  to 
war,  and  there  were  few  who  were  not  subject  to  the  levy,  but  this 
indiscriminate  rabble  which  followed  him  to  the  field  bore  little 
analogy  to  the  armies  of  modem  states.  The  poor  discipline  among 
such  fighters  and  their  lack  of  training,  as  they  were  called  into  war 
only  for  a  short  time  and  mostly  were  occupied  with  agriculture  or 
trade,  led  to  the  introduction  of  the  system  of  regular  troops.  Stand- 
ing armies  were  introduced  in  the  fifteenth  century,  and  accentuated 
the  distinction  between  regular  troops  and  civilians.*  The  distinction 
is  now  well  marked  among  the  civilized  states  of  the  world.  The 
immense  superiority  of  trained  men  as  fighting  units,  the  necessity 
of  military  training,  and  the  ntiaintenance  of  standing  armies  have 
therefore  contributed  to  the  modem  state  of  affairs.  The  result  is 
that  today  the  agents  for  the  conduct  of  hostilities  among  the  powers 


tionally  fired  on  by  the  defenders  of 
the  fortress  of  Thorn,  which  he  was 
besieging.  He  admitted  that  the  de- 
fenders were  within  their  right  in 
attacking  him;  2  Oppenheim,  Int.  L., 
2  cd.  (1912)  147n.i  "The  sovereign 
and  his  family  are  subject  to  violence; 
those  who  bear  arms  may  be  attacked 
and  those  who  do  not  may  be  made 
prisoners  of  war;"  Martens,  Simimary, 
(1788)  Cobbett's  Trans.,  VI.  III.  7. 

■Martens,  Summary,  (1788)  Cob- 
bett's  Trans.,  VI.  III.  14,  divides  expe- 
ditions into  great  expeditions  and  little 
expeditions,  and  in  18,  as  to  the  latter, 
says  that  the  size  of  an  army  has  no 
relation  to  its  lawfulness  as  combatants, 
but  that  the  abuses  to  which  too  multi- 
plied a  division  of  the  troops  is  liable 
often  induce  the  belligerent  powers  to 
fix  by  convention  the  numbers  that 
such  parties  shall  consist  of  to  render 
them  lawful,  and,  in  a  note,  says  that 


the  number  of  cavalry  has  often  been 
fixed  at  fifteen,  and  of  infantry  at 
nineteen.  Hall,  Int.  Law,  6  ed.  (1909) 
508,  says  of  the  regular  army:  "The 
characteristics  of  this  force  from  a  legal 
point  of  view  may  be  said  to  be  that  it 
is  a  p>ermanently  orgaxdzed  body,  so 
provided  with  external  marks  that  it 
can  be  readily  identified,  and  so  under 
the  efficient  control  of  the  state  that 
an  enemy  possesses  full  guarantees  for 
the  observance  by  its  members  of  the 
established  usages  of  war."  Upon 
which  it  is  to  be  observed  that  the 
observance  of  the  established  usages  of 
war  depends  on  the  head  of  the  state, 
and  where,  as  in  the  case  of  Germany  in 
the  war  of  1914-1918,  the  belligerent 
power  fails  to  observe  those  usages,  we 
have  a  case  which  clearly  shows  that 
the  characteristic  of  the  regular  army 
does  not  depend  upon  its  observance  of 
the  usages. 
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§§742,  743 


Militia. 


of  the  world  are  regular  armed  troops,  and  the  only  question  is  what 
other  bodies  of  men,  not  regular  armed  troops,  are  considered  as 
having  the  same  privileges  and  being  in  the  same  class.* 

Militia. 

§742.  It  is  the  custom  in  many  states  in  modem  times  to  maintain 
bodies  of  militia,  which  are  composed  of  persons  engaged  in  civilized 
pursuits  who  give  a  small  part  of  their  time  to  military  training. 
Such  forces  are  usually  organized,  disciplined  and  officered  according 
to  law,  frequently  by  the  same  law  as  that  which  applies  to  the 
regular  troops,  and  are  provided  with  regular  tmiforms.  The 
tendency  among  autocracies  has  been,  however,  to  look  down  upon 
these  militia  and  deny  them  the  privileges  of  regular  soldiers  in  the 
event  of  hostilities.^®  It  has  been  suggested  that  the  root  of  this 
indisposition  to  admit  militia  to  legitimate  combatants  was  in  military 
pride." 

Mercenary  Troops. 

§743.  .  It  was  formerly  the  custom  among  the  states  of  Europe  to 
employ  mercenary  troops.  These  were  soldiers  who  engaged  to 
serve  for  money  and  whose  services  were  available  to  any  person 
who  was  willing  to  pay,  irrespective  of  what  state  he  was  engaged 
for."    This  reduced  fighting  to  an  absolutely  mercenary  and  pro- 


*  See  Hague  Conventions  of  1899,  II, 
and  1907,  IV,  respecting  the  laws  and 
customs  of  war  on  land,  Section  I,  for 
comment,  see  Hershey,  Int.  L.,  (1912) 
372.    See  §609,  ante,  on  guerilla  bands. 

»»Hall,  Int.  Law,  6  ed.  (1909)  510, 
514. 

"  For  the  case  of  the  Ordenanza,  an 
organized  but  un-uniformed  militia 
used  by  Wellington  in  1810  to  harass 
the  communications  of  the  French 
Army,  see  Hall,  Int.  Law,  6  ed.  (1909) 
517n*.  1742 — ^Austria  excluded  the 
Bavarian  militia  from  belligerent  rights. 
1757 — ^At  the  capitulation  of  Quebec,  it 
was  provided  that  the  inhabitants  who 
had  borne  arms  should  not  be  molested, 
on  the  ground  that  it  is  customary  for 
the  inhabitants  of  the  colonies  of  both 
crowns  to  serve  as  militia;  Hall,  Int. 
Law,  6  ed.  (1909)  514,  where  he  sug- 
|;ests  that  the  capitulation  indicates 


that  apart  from  the  special  custom, 
they  would  have  been  left  to  the  mercy 
of  the  English  general.  "During  the 
Franco-German  War  in  1870  the  Ger- 
mans acted  throughout  according  to 
this  rule  with  regard  to  the  so-caUed 
'Franco  Tireurs,'  requesting  the  pro- 
duction of  a  special  authorization  from 
the  French  Government  froni  every 
irr^ular  combatant  they  captured, 
failing  which  he  was  shot;"  2  Oppen- 
heim.  Int.  L.,  2  ed.  (1912)  96.  See 
Hall,  Int.  Law,  6  ed.  (1909)  515;  1 
Halleck,  Int.  L.,  4  ed.  (1908)  614n.« 

"  "Foreigners  who  voluntarily  serve 
a  state  for  stipulated  pay  are  called 
mercenaries;*'  1  Halleck,  Int.  L.,  4  ed. 
(1908)  612.  "Mercenary  soldiers  are 
foreigners  voluntarily  engaging  to 
serve  the  state  for  money,  or  a  stipu- 
lated pay;"  Vattel,  (1758)  Chitty'^ 
Trans.  Book  III.  J 13, 
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Lew  en  Masse. 


|744 


fessional  basis.  It  is  probable  that  the  introduction  of  these  mer- 
cenaries led  to  the  development  of  the  regular  disciplined  troops 
because  it  demonstrated  the  superiority  and  advantage  of  men  who 
were  thoroughly^  trained  to  the  science  of  fighting.  Soldiers  like 
this  could  not  be  animated  by  any  high  patriotic  zeal  or  noble  pur- 
poses, and  very  often,  when  pay  was  short,  they  would  mutiny  and 
become  as  destructive  and  dangerous  to  their  employer  as  they  ever 
were  to  the  enemy." 

Levy  En  Masse. 

§744.  The  separation  of  the  non-combatants  from  the  combatants 
has  met  with  its  greatest  difficulty  and  failure  of  application  in  the 
case  where  the  enemy  invades  a  country  and  the  natural  instinct 
of  the  population  impels  them  to  rise  to  the  defense  of  their  homes 
from  the  invader.**  Such  risings  were  universal  in  medieval  times, 
and,  with  the  rude  implements  of  war  then  in  use,  the  defenders 
were  somewhat  nearly  on  a  par  with  the  invaders,  and  the  resistance 
would  sometimes  be  effectual.  In  modem  warfare,  however,  with 
artillery  and  implements  of  war  manipulated  by  trained  fighters,  a 
civilian  population  has  small  chance  of  success  and  in  consequence 
the  tendency  has  been,  particularly  by  the  autocratic  powers,  to 
treat  the  persons  engaged  in  such  an  uprising  with  great  severity 
and  refuse  them  the  privileges  of  combatants.  Such  an  attitude  is, 
furthermore,  in  keeping  with  the  increasing  sharpness  in  the  line 
drawn  between  combatants  and  non-combatants,  and  the  improve- 
ment in  the  art  of  war."  Some  states,  however,  look  upon  such  an 
unrising  with  a  more  lenient  eye.*  The  uprising  may  consist  of  a 
mere  rabble  or  be  duly  organized  under  some  official  authority,  and 
there  seems  to  be  some  room  to  distinguish  between  the  cases. 


'^  Mescenaries  became  common  in 
Europe  in  the  French  Wars  of  Edward 
in.  SeelHalleck,  Int.  L.,  4ed.  (1908) 
612  et  seq.;  Manning,  Int.  L.,  2  ed. 
Amos.  (1875)  227,  228.  See  elaborate 
discussion  Legnano,  on  War  (1360), 
Carnegie  Ed.,  265  et  seq.,  where,  for 
instance,  he  discusses  whether  the  mer- 
cenaries should  be  paid  at  the  beginning 
of  the  month  or  at  the  end  of  the  month, 
and  whether  they  shall  be  paid  while 
ill.  This  sounds  more  like  a  modem 
labor  inquiry  than  a  discussion  of  war, 
and  shows  the  position  which  the  mer- 
cenary occupied. 


"  Attempts  have  been  made  to  pro- 
vide for  the  case.  See  articles  of  the 
Brussels  Conference  of  1874,  quoted 
Walker,  Science,  Int.  L.,  (1893)  270- 
272.  See  Hague  Convention,  1899,  II. 
1907,  IV.  Sec.  1.  Art.  2,  discussed. 
Hershey,  Int.  L.,  (1912)  373. 

^*  For  discussion,  see  Hall,  Int.  Law, 
6  ed.  (1909)  509-518;  2  Oppenheim, 
Int.  L.,  2  ed.  (1912)  97;  Walker, 
Science,  Int.  L.,  (1898)  270-272. 

^The  Instructions  of  the  United 
States  Army,  Art.  51,  direct  that  per- 
sons rising  tmder  duly  authorized  levy 
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Naval  Forces. 


Barbarous  Forces. 

§745.  In  modem  times  the  employment  of  barbarous  forces  has 
been  looked  upon  with  disfavor  and  efforts  have  been  made  to  pro- 
hibit their  use  in  warfare  by  civilized  states.*  The  reason  for  the 
aversion  lies  in  the  fact  that  such  forces  are  frequently  unable  to 
comply  with  the  rules  of  civilized  warfare,  and  will  be  prone  to 
perpetrate  barbarities  and  engage  in  pillage  and  plunder  to  a  greater 
extent  than  the  other  forces  of  the  contending  parties,  consequently 
it  has  been  deemed  somewhat  tuifair  for  any  civilized  nation  to 
employ  such  a  force.'  It  is  very  much  akin  to  the  principle  that  a 
prizefighter  must  not  hit  below  the  belt.  The  mere  fact,  therefore, 
that  a  force  is  barbarous  is  immaterial,  if  they  wage  war  in  a  civilized 
way.* 

Naval  Forces. 


Preliminary. 


§746.  The  general  principles  of  sea  warfare  are  the  same  as  those 
on  land  except  for  (A)  certain  distinctions  arising  because  of  the 
peculiar  nature  of  the  open  sea  and  commerce  thereon,**  (B)  circum- 
stance that  no  written  rules  have  as  yet  been  formulated  for  sea 
warfare.*  The  principal  difference  is  as  to  the  status  of  neutrals, 
with  which  the  chief  part  of  the  discussion  on  sea  warfare  is  con- 
cerned.' Our  attention  here  will  be  confined  entirely  to  hostilities 
on  the  high  seas  as  between  enemies. 


en  masse  should  be  treated  as  prisoners 
of  war.  See  1  Halleck,  Int.  L.,  4  ed. 
(1908)  610,  614etseq. 

*  Manning,  Int.  L.,  2  ed.  Amos. 
(1875)  204n;  2  Oppenheim,  Int.  L.,  2 
ed.  (1912)  98,  99;  2  Westlake,  Int.  L., 
2  ed.  (1913)  122;  Woolsey,  Int.  L.,  6 
ed.  (1897)  213. 

'  French  used  the  American  Indians 
against  the  English  in  North  America 
and  the  Turcos  in  Italy.  England  em- 
ployed savages  against  Colonies  in 
North  America.  Russians  brought  the 
Circassians  with  them  into  Hungary 
in  the  war  following  1848;  Woolsey, 
Int.  L.,  6ed.  (1897)  213. 

*  There  does  not  appear,  however,  to 
have  been  any  reason  to  suppose  that 
the  native  auxiliaries  employed  by  the 


Allies  in  the  War  of  the  German  Aggres- 
sion (1914-1918)  have  disgraced  the 
Allied  arms  by  any  barbarous  practice. 
The  great  outcry,  therefore,  raised  by 
Germany  against  the  employment  of 
such  forces  because  in  violation  of  the 
Hague  Convention,  seems  entirely  with- 
out weight,  in  view  of  the  pitiless  and 
barbarous  severity  prescribed  by  the 
(merman  rules  of  warfare  and  faithfully 
carried  out  by  German  forces. 

*See  §921,  post. 

*  See  Resolutions  of  the  Institute  of 
International  Law,  at  meeting  of  1913, 
Carnegie  Ed.,  174. 

^  See  Chapter  12,  ante,  on  neutrality, 
and  Chapter  17,  post,  on  private  prop-> 

erty  on  the  high  se»  in  ww. 
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Public  Shipfi.  §747 

The  same  general  line  of  distinction  between  military  forces  and 
civilians  and  their  property  appears  here  as  in  the  case  of  warfare 
on  land,  the  general  principle  being  that  hostilities  and  deadly 
combat  are  to  take  place  only  between  the  armed  forces  of  the  bellig- 
erents, and  civilians  are  not  to  be  interfered  with  in  person  or  property 
except  when  they  come  within  the  area  of  actual  hostilities.' 

Since  the  open  sea  is  not  subject  to  the  jurisdiction  of  any  state, 
hostilities  may  take  place  anywhere  therein.  No  private  ship  or 
civilian  who  happens  to  be  near  the  scene  of  the  combat,  and,  in 
consequence  suffers  damage,  has  any  ground  to  complain.  This 
applies  to  all  ships  not  engaged  in  the  combat,  whether  private  or 
public  vessels  of  neutral  powers.  The  war  vessel  of  a  neutral  power 
which  came  between  two  fighting  ships  of  the  belligerents  and  was 
struck  would  have  no  standing  to  complain.  This  principle  has  not 
been  expressly  stated  by  the  text  writers  but  se^ns  too  plain  for 
argument.  Many  questions  will  arise  as  to  whether  one  ship  over- 
taking another  is  bound  to  refrain  from  sinking  its  adversary  because 
a  private  or  neutral  vessel  happens  to  come  within  range  of  the  two, 
or  whether  two  hostile  ships  must  suspend  operations  until  non- 
combatants  shall  have  a  chance  to  get  out  of  the  way.  No  case  as 
to  any  of  these  instances  has  arisen  because  the  open  sea  is  so  sparsely 
occupied  that  in  all  combats  thereon  there  is  plenty  of  room  for  the 
hostile  operations  and  non-combatants,  and  no  case  has  been  found 
of  a  non-combatant  or  another  ship  which  has  been  damaged  in  such 
a  case.  The  same  principle  obtains  in  land  warfare.  The  only 
distinction  arises  from  the  circumstances  of  the  case.  A  non- 
combatant  near  the  scene  of  battle  who  is  struck  by  a  stray  bullet 
has  no  ground  to  complain.  Since  land  warfare  is  carried  on  where 
there  are  more  people  around,  it  follows  that  in  fact  non-combatants 
will  be  more  interfered  with  and  damaged.  We  shall  discuss  (A) 
public  arm^  ships;  (B)  privateers;  (C)  converted  merchantmen; 
(D)  defensively  armed  merchantmen. 

Public  Ships, 

§747.  Public  ships  have  already  been  defined  and  described  and 
require  no  further  comment.*  They  are  the  regular  agents  of  the 
state  for  the  conduct  of  hostilities,  just  as  regular  troops  are  on  land. 
The  only  question  is  whether  any  other  agency  is  entitled  to  engage 
in  hostilities  at  sea  on  the  same  footing  as  regular  ships. 

•See  §921,  post,  on  distinction  be-      land  in  war. 
tween  private  property  at  sea  and  on  •  See  §282,  ante, 
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Privateers. 

Privateers. 


§748.  A  privateer'®  is  a  privately  owned  and  armed  vessel  contb- 
missioned  by  a  belligerent  state  to  carry  on  warlike  operations  on 
the  high  sea  particularly  against  the  commerce  of  the  enemy .^^ 
The  commission  which  is  issued  is  called  a  latter  of  marque.  Thede 
privateers  were  formerly  extensively  employed  but  gradually  the 
practice  has  been  discontinued.^'  It  leads  to  grave  abuses,  furnishes 
an  opportunity  for  tmscrupulous  persons  to  pltmder  mercantile  ships 
for  their  private  profit,  and  is  destructive  of  discipline.  The  com* 
missioning  of  privateers  was  a  privilege  accorded  among  themselves 
only  to  independent  states. 


'^  For  a  statement  of  the  arguments 
for  and  against  privateering,  see  Byn- 
kershoek,   Law   of  War,    (1737)    Du 
Ponceau  Trans,  139-154;  Twiss,  War, 
2  ed;,~  (1875)  374-424;   Woolsey,  Int. 
L..  6ed.  (1897)202. 
'  ^^^' Ships  commissioned  by  letters  of 
marque,   and   exercising   general   re- 
prisals, are  commonly  termed  Priva- 
teers;*' Manning,  Int.  L.,  2  ed.  Amos. 
(4875)'i  156.     "Privateers  are  armed 
ships  which  are  fitted  out  by  private 
persons  and  sail  under  a  commander  to 
whom  a  Belligerent  Power  has  granted 
a  commission  to  seize  and  take  the 
ships  cmd  goods  of  the  subjects  of  an 
Enemy  Power;"    Twiss,  War,   2  ed. 
(1875)  374.    "A  private  armed  vessel, 
owned  and  officered  by  private  persons, 
acting  under  a -commission  from  the 
state,  was  called  a  'privateer;*  "    Wil- 
son, Int.  L.,  (1910)  310.    **A  privateer 
may  be  defined  with  sufficieht  accuracy 
as   being   a   vessel  privately  owned, 
manned  and  equipped,  but  cruising  for 
profit  under  state  conunission  ;* '  Walker, 
Science,  Int.  L.,  (1893)  267*-  "A  priva- 
teer was  a  privately  owned  ship,  fur- 
nish^ with  a  commission  of  war  em- 
powering her  to  carry  on  or  act  in  all 
warlike  operations,  but  usually  confin- 
ing herself  to  action  against  commerce, 
and- commanded  by  officers  appointed 
by- her   owners,  who    were,  however 


subject  to  be  controlled  by  the  com- 
manders of  public  ships  of  war  saiHng 
under  the  same  flag;**  2  Westlake,  Int. 
L.,  2ed.  (1913)  177.  "A  private  armed 
vessel,  owned  and  manned  by  private 
persons  and  under  a  state  commission 
called  a  'letter  of  marque,'  is  a  priva- 
teer;" Wilson  &  Tucker,  Int.  L.,  (1901) 
254.  "A  private  armed  vessel  or  priva- 
teer is  a  vessel  owned  and  officered  by 
private  persons,  but  acting  under  a 
commission  from  the  state,  usually 
called  letters  of  marque;*'  WooUey, 
Int.  L.,  6  ed.  (1897)  201.  A  small 
privateer  sometimes  called  a  "Caper;** 

2  Halleck,  Int.  L.,  4ed.  (1908)  130,  131. 

"  Many  treaties  were  made  contain- 
ing the  stipulations  that  the  contracting 
powers  will  prevent  their  subjects  from 
accepting  commissions  as  privateers  id 
war  in  which  the  other  party  is  engaged 
with' a  third  power;  2  Halleck,  Int.  L., 
4  ed.  (1908)  141;  1  Phillimore.  Int.  L., 

3  ed.  (1879-1888)  504,  505.  Many 
treaties  were  made  providing  that  sub- 
jects of  either  party  while  at  peace  shall 
not  take  out  letters  of  marque  from  a 
third  power  at  war  with  the  other 
party;  Woolsey,  Int.  L.,  6  ed.  (1897) 
208.  The  Declaration  of  Paris  of  1856 
provided  in  the  First  Article:  "Priva- 
teering is  and  remains  abolished.**  This 
declaration  obviously  only  operated  as 
between  the  parties  signing  and  those 
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who  havtt  adhered  since.  The  United 
States  of  America  reused  to  become  a 
party  on  the  ground  that  the  relinquish- 
ment of  privateering  would  be  a  gain 
to  a  nation  which  kept  a  large  naval 
force  but  a  disadvantage  to  a  country 
like  the  United  States  without  a  large 
navy,  but  offered  to  consent  to  an 
arrangement  by  which  private  property 
of  the  subjects  of  the  belligerents  except 
contraband  of  war,  should  be  exempted 
from  seizure.  This,  however,  was  not 
accepted  by  the  other  independent 
states.  United  States  has,  however, 
since  that  time  refrained  from  issuing 
letters  of  marque;  Manning,  Int.  L., 
2  ed.  Amos.  (1875)  158.  For  extracts 
from  the  debates  in  the  House  of 
Commons  when  considering  the  Declar- 
ation of  Paris,  see  Manning,  Int.  L.,  2 
ed.  Amos.  (1875)  158,  159.  Halleck, 
Int.  L.,  4  ed.  (1908)  Vol.  2,  138,  says 
declaration  of  Paris  did  not  affect  the 
right  to  issue  letters  of  reprisal.  For 
extract  from  letters  of  marque  for  a 
privateer,  see  2  Halleck,  Int.  L.,  4  ed. 
(1908)  128n».  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  Vol.  3,  29,  30,  discusses  the 
question  whether  letters  of  marque  may 
be  granted  to  other  than  a  natural  bom 
subject,  without  any  solid  conclusion. 
Seems  to  be  a  question  entirely  of 
municipal  law.  For  copy  of  letter  of 
marque  issued  by  the  French  republic 
in  1792,  see  note  to  3  Dall.  on  p.  293. 
In  the  act  passed  by  the  British  Parlia- 
ment during  the  American  Revolution 
to  authorize  privateers  against  the 
colonists,  the  words,  "Letters  of  Per- 
mission,*' were  employed;  not  "  Letters 
of  Marque,*'  as  the  latter  term  applied 
to  a  foreign  enemy  only ;  2  Halleck,  Int. 
L.,  4  ed.  (1908)  130n\  1614  (about)— 
The  United  Provinces  granted  commis- 
sions to  some  privateers  who  had  made 
depredations  on  the  people  of  Pomer- 
ania,  and  refused  to  return  to  Holland. 
Upon  complaint  of  the  people  of 
Pomerania,  the  States  General,  under 


the  opinion  of  Grotius,  who  was  con- 
sulted, took  the  position  that  the  States 
were  only  bound  to  punish  the  offenders 
or  deliver  them  to  the  sufferers,  if  taken, 
and  satisfy  the  losses  of  the  Pomeranian 
complainants  out  of  the  hands  of  the 
pirates;  Grotius,  by  Vreeland,  (1917) 
p.  66.  Louis  XIV.  encouraged  priva- 
teers; Manning,  Int.  L.,  2  ed.  Amos. 
(1875)  156.  (Continental  Congress 
authorized  letters  of  marque  by  act  of 
March  23,  1776,  and,  on  April  2,  1776, 
agreed  on  form  of  commission  to  com- 
manders of  privateers  and  letters  were 
issued  under  these  acts.  See  PenhaUow 
V.  Doane,  3  Dall.  54  (1795).  Act  of 
Congress  of  April  20,  1818,  forbids 
United  States  citizens  to  accept  com- 
missions to  cruise  against  powers  at 
amity  with  the  United  States.  1814 — 
Statute  of  the  State  of  New  York 
authorized  the  incorporation  of  priva- 
teers; 2  Halleck,  Int.  L.,  4  ed.  (1908) 
132n.  1823 — ^War  between  Prance  and 
Spain;  each  side  set  out  with  declara- 
tions against  commission  of  privateers 
which  seems  to  have  been  adhered  to. 
1847— Mexican  War.— United  States 
issued  no  letters  of  marque.  Mexico 
offered  commissions  for  privateers,  but 
neutral  states  forbade  their  subjects  to 
accept.  1854 — Crimean  War. — None 
of  the  belligerent  powers  issued  letters 
of  marque.  Neutrals  generally  forbade 
taking  of  commissions;  2  Halleck,  Int. 
L.,  4  ed.  (1908)  136n».  1859— Italian 
War. — Belligerents  were  parties  to 
Declaration  of  Paris  and  no  letters 
were  issued.  1861-65 — Civil  War  in 
United  States. — Congress  authorized 
the  issuance  of  letters  of  marque  but 
the  President  did  not  make  use  of  the 
power.  The  rebel  government  offered 
letters  of  marque,  but  avowedly 
foreign  private  vessels  were  slow  to 
take  up  the  letters  as  the  United  States 
declared  it  would  treat  them  as  pirates, 
and  the  maritime  powers  had  notified 
their   subjects  that   they   would  not 
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CottTerted  Merchantmen. 


CONVBRTBD   MERCHANTMEN. 

§740.  When  war  breaks  out,  a  belligerent  may  endeavor  to 
increase  its  naval  force  by  impressing  merchant  vessels  in  the  navy 
and  sometimes  may  arrange  in  advance  for  such  an  increase,  and  the 
merchant  ship  may  be  built  with  that  end  in  view.  Now  that  priva- 
teering is  generally  abandoned,  the  first  question  is  whether  such  a 
merchantman  is  a  privateer.  That  seems  to  depend  entirely  on  the 
method  of  conversion.  If  a  ship  is  incorporated  into  a  navy  boat 
by  the  government,  commanded  by  a  regular  commissioned  naval 
officer  and  manned  by  enlisted  men,  the  objection  from  the  point  of 
view  of  privateering  disappears.  If,  however,  the  government  in 
question  merely  avails  itself  of  the  services  of  the  captain  and  crew 
and  owners  of  the  ship,  the  transaction  has  very  much  the  appearance 
of  privateering.  If  a  merchant  ship  is  taken  into  the  navy,  the 
conversion  is  a  state  act  and  cannot  be  performed  in  the  jurisdiction 
of  a  neutral  without  invasion  of  neutrality.  It  has  been  contended 
that  a  state  has  no  so-called  right  to  convert  a  merchantman  into  a 
naval  vessel  on  the  high  sea.  It  clearly  has  that  power,  however, 
since  the  high  sea  is  open  to  all  states  and  the  act  of  conversion 
is  no  more  objectionable  as  an  exercise  of  the  war  power  than  an 
armed  attack  upon  the  warships  of  the  enemy  found  in  the  ocean. 
There  seems  to  be  no  international  factor  of  conduct  operating  to 
restrain  the  conversion."  The  word  "right"  in  this  connection  can 
only  be  used  in  the  sense  of  power,  and  when  its  proper  meaning  is 
clearly  understood,  the  futility  of  the  objection  appears.  In  the 
case  of  land  warfare,  there  is  no  objection  whatever  to  converting 
private  individuals  into  regular  troops  inmiediately  on  the  outbreak 
of  war,  and  such  a  change  can  be  effected  inmiediately.    There  is  no 


protect  them  in  such  case;  2  Halleck, 
Int.  L.,  4  ed.  (1908)  139.  1898— 
Spanish-American  War. — United  States 
of  America  announced  its  intention  to 
not  resort  to  privateering  but  to  adhere 
to  the  rules  of  the  Declaration  of  Paris. 
Spain  maintained  her  right  to  issue 
letters  of  marque  but  limited  herself  by 
proclamation  for  the  immediate  present 
to  authorized  ships  of  the  navy.  The 
reason  for  Spain's  attitude  probably  lay 
in  the  fact  that  the  United  States  of 
America  was  not  a  signatory  party  to 


the  Declaration  of  Paris;    Hall,  Int 
Law,  6ed.  (1909)  519. 

"The  Hague  Convention  (VII)  of 
1907  relating  to  the  Conversion  of 
Merchant  Ships  into  War-ships.  Arti- 
cles 1-6;  United  States  did  not  sign 
this  clause  because  of  the  attitude  it 
has  taken  in  insisting  upon  the  exemp- 
tion of  all  private  innocent  enemy 
property  from  capture  at  sea;  2  0ppen- 
heim,  Int.  L.,  2  ed.  (1912)  100-104. 
"Conversion  of  Merchant  Ships  into 
Warships,"  George  G.  Wilson;  2 
Amer.  J.  Int.  Law,  27 1  et  seq. 
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reason  why  the  same  principle  should  not  apply  to  a  sudden  increase 
of  the  maritime  force." 

Defensively  Armed  Merchantmen. 

§750.  An  enemy  merchantman  ntiay  not  engage  in  an  attack,  but 
it  is  universally  recognized  that  it  may  defend  itself  from  attack 
on  the  high  sea,  even  when  the  attack  is  made  by  a  public  ship  of  the 
enemy.  The  reason  for  this  probably  lies  in  the  circumstance  that 
formerly  the  seas  were  infested  by  pirates  and  every  merchantman 
was  at  liberty  to  protect  itself  as  it  could  not  always  know  whether 
it  was  being  attacked  by  a  pirate  or  by.  the  enemy.  Although 
piracy  has  practically  disappeared,  the  liberty  of  the  merchantman 
still  remains.  Neutral  m^chantmen  may  not  resist  visit  and  search^^ 
and  seizure  without  being  liable  to  be  attacked,  but  it  seems  as  if 
the  neutral  merchantman  may  resist  when  he  is  attacked  with 
violence   where    he   has   offered   to    submit.^    No  base  as  to  this 


14  1904 — Russo-Japanese  War. — The 
**Peterbui:g"  and  "Smolenski/'  ships 
belonging  to  the  Russian  volunteer  fleet 
in  the  Black  Sea,  passed  through  the 
Dardanelles  and  Suez  Canal,  disguised 
as  merchantmen  and  captured  a 
British  ship  in  the  Red  Sea  carrying 
contraband  of  war.  On  representation 
of  Great  Britain »  Russia  released  the 
ship.  This  was  a  case  of  a  breach  of 
Turkish  neutrality,  imposed  by  treaty, 
which  resulted  in  damage  to  the  ship  of 
another  neutral  which  protested;  2 
Cobbett  Cases,  (1913)  124  etseq.;  Hall, 
Int.  Law,  6  ed.  (1909)  522;  2  Halleck, 
Int.  L..  4  ed.  (1908)  137n;  1  Halleck, 
Int.  L.,  4  ed.  (1908)  121;  2  Oppenheim, 
Int.  L.,  2  ed.  (1912)  102.  Germany, 
during  the  Franco-German  War  of 
1870,  proposed  a  scheme  for  making 
private  German  vessels  part  of  the 
German  Navy,  to  which  the  law  officers 
of  the  British  Crown  on  protest  by 
France  made  no  objection,  but  writers 
on  international  law  differ  in  opinion 
as  to  whether  Germany's  plan  violated 
the  rule  against  privateering ;  2  Halleck, 
Int.  L.,  4  ed.  (1908)  136n;  Hall,  Int. 
Law,  6  ed.  (1909)  520  et  seq.     See  2 


Oppenheim,  Int.  L.,  2  ed.  (1912)  100. 
101,  where  he  sketches  the  details  of 
the  German  scheme.  Several  powers 
have  made  similar  arrangements:  Rus- 
sia, 1878,  France,  Great  Britain  in  1887, 
and  United  States  in  1892.  See  dis- 
cussion by  Hall,  Int.  Law,  6  ed.  (1909) 
522;  2  0ppenheim,  Int.  L.,  2ed.  (1912) 
101,  102;  2  Westlake,  Int.  L.,  2  ed. 
(1913)  307;  Wilson  &  Tucker,  Int.  L., 
(1901)  255,  256. 

»*  wSee  §962,  post. 

^  "Armed  Merchant  Ships,'*  A. 
Pearce  Higgins;  8  Amer.  J.  Int.  Law, 
705  et  seq.  The  Status  of  Armed 
Merchantmen  Discussed — American 
Society  of  International  Law,  Annual 
meeting,  1917.  Proceedings,  pages  11 
to  23  and  26  to  35.  Halleck,  Int.  L.,  4 
ed.  (1908)  Vol.  1,  617,  says  that  a  dis- 
tinction is  sometimes  drawn  between 
hostilities  of  private  persons  on  the 
sea  and  on  land,  but  that  the  distinc- 
tion does  not  rest  upon  substantial 
foundations  nor  is  it  supported  by  satis- 
factory reasons;  that  individuals  may 
in  time  of  war  carry  on  hostilities  with- 
out commission,  but  are  not  pirates  but 
lawful  combatants  without  interest  in 
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Aerial,  Submarine  Forces. 


appears  to  have  arisen.    The  question  has  recently  become  promi- 
nent.* 

Aerial  Forces. 

§751.  Aerial  forces  were  first  employed  at  the  beginning  of  the 
twentieth  century  and  have  proven  a  very  effective  means  of  attack- 
ing the  enemy,  and  no  doubt  will  be  resorted  to  on  a  large  scale  in 
all  future  wars.'  Attempts  were  made  to  limit  the  use  of  air  vessels 
but  without  result.  The  only  objection  which  has  been  raised  to  this 
implement  of  warfare  is  when  they  attack  non-combatants  and  destroy 
private  property,  which  question  is  discussed  at  a  subsequent  part 
of  the  treatise. 

Submarine  Forces. 

§752.  Submarine  forces  consist  of  mines,  floating  and  fixed* 
submarines  and  torpedoes.  These  require  no  extended  discussion 
as  agents  for  the  conduct  of  hosilities,  as  they  all  appear  to  have 
been  extensively  used  in  recent  times  and  will,  no  doubt,  be  em- 
ployed in  all  future  wars.*  The  use  of  the  submarine  in  the  de- 
struction of  property  and  private  individuals  is  subsequently  dis- 
cussed.** 


the  prizes  they  may  make.  There  is  a 
difference  of  opinion,  however,  on  this 
point;  2  Halleck,  Int.  L.,  4  ed.  (1908) 
129. 

•  War  of  the  German  Aggression 
(1914-18). — Charles  Fryatt,  in  com- 
mand of  the  British  steamer  "Wrex- 
ham," while  on  the  high  seas  on  March 
28,  1915,  was  ordered  to  stop  near  the 
Maas  lightship  by  the  German  sub- 
marine U-33.  Captain  Fryatt  acting, 
as  he  afterwards  said,  under  orders  of 
the  British  Admiralty,  attempted  to 
ram  the  submarine.  The  German  U- 
boat  escaped.  On  June  24,  1916,  Cap- 
tain Fryatt  was  captured  by  the  Ger- 
mans while  in  command  of  the  steamer 
"Brussels"  which  he  was  piloting  from 
Rotterdam  to  Tilbury.  About  a  hiorith 
latW  Cfaptain  Fryatt  waS  executed  by 
shootiiig  after  triil  by  a  Oerman  court 
martial,  on  the  'gix)und  that  he  had 

committed   hostilities',  against   ai'med 

-•u   ■•  .    ■   -f  '  •  T     ■■■'  ■.    •■''  - 


German  sea  forces.  See  account  in  the 
public  prints. 

'"Aerial-Land  and  Aerial-Maritime 
Warfare,"  Wihnot  E.  Ellis;  SAmer.  J. 
Int.  Law,  256  et  seq.  Aerial  Bombard- 
ment in  the  war  of  the  Gemum  Aggres- 
sion (1914-18),  see  James  W.  Gamer,  9 
Amer.  J.  Int.  Law,  93  et  seq. 

*The  Hague  Convention  (VIII)  of 
1907)  relative  to  the  Laying  of  Auto- 
matic Submarine  Contact  Mines.  "The 
Use  of  Submarine  Mines  and  Torpedoes 
in  Time  of  War,"  C.  H.  Stockton;  2 
Amer.  J.  Int.  Law,  276  et  seq.  Sub- 
marine warfare  in  war  of  the  German 
Aggression  (1914-18),  James  W.  Gar- 
ner; 9  Amer.  J.  Int.  Law,  86  et  seq., 
594  et  seq.  See  Resolutions  of  the 
Institute  of  International  Law,  at 
meeting  of  '1910-1911,  Carnegie  Ed., 
166;  2  Westlake,  Int.  L.,  2  ed.  (19131 
312  et  seq. 

*♦  See  §993,  post. 
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§7S3.  The  implements  of  warfare  will  depend  very  largely  on  the 
ingenuity  of  the  combatants  and  but  little  restraint  can  be  expected 
to  be  observed  by  belligerents  in  this  respect.*  The  only  restraint 
which  has  gained  in  currency  is  that  the  methods  adopted  shall  not 
cause  needless  suffering.  The  fact  that  in  any  case  a  vast  number 
of  men  will  be  killed,  although  objectionable  on  grounds  of  htunanity, 
is  of  no  weight  in  the  practical  affairs  of  the  world.  The  use  of  a 
bomb  or  explosive  which  causes  instant  death  is  unobjectionable. 
The  use  of  gas  which  results  in  a  lingering  death  accompanied  by 
great  suffering,  is  the  act  of  a  barbarian.  So  also  the  attempt  to 
restrain  hostilities  from  air  vessels  has  failed  because  it  never  had 
any  substantial  support  or  basis.  Shots  from  air  vessels  inflict  no 
more  needless  cruelty  than  shots  from  troops  on  land.  Such  vessels 
were  only  objected  to  because  they  were  new.  The  dumdum  bullet 
has  been  objected  to  because  it  does  cause  unnecessary  suffering.  It 
has  been  said,  however,  that  these  bullets  were  adopted  by  the  British 
for  use  against  the  Indian  natives  as  it  was  only  by  the  use  of  such 
bullets  that  they  were  able  to  stop  the  mad  rushes  of  these  fanatics. 
If  it  is  impossible  to  conquer  an  enemy  by  ordinary  means,  there  is 
some  justification  in  resorting  to  the  use  of  the  modem  implements 
of  war  which  cause  death  on  a  large  scale,  and  if  the  means  of  hos- 
tilities are  adapted  to  a  particular  end  and  serve  that  end,  they  will 
not  be  abandoned,  because  incidentally  they  result  in  other  ends  to 
which  there  may  be  objection.  The  history  of  warfare  shows  that 
each  new,  invention  has  caused  a  protest  which  has  died  out  when  the 
community  has  become  used  to  fighting  with  the  new  weapon.  A 
modem  gim  would  be  horrible  to  a  warrior  in  the  middle  ages,  but 
to  modem  soldiers  it  is  a  mere  incident  in  the  progress  of  hostilities/ 


*  History  is  a  history  of  the  imple- 
ments of  warfare — a  subject  in  itself. 
See  Woolsey,  Int.  L.,  6  ed.  (1897)  212; 
Grotius,  Belli,  ac.  Pads  (1625),  Whe- 
well's  Trans.  III.  IV.  XV.  et  seq. 

•  "For  instance,  it  is  contrary  to  the 
laws  of  war  to  load  cazmon  with  nails, 
pieces  of  iron,  etc.,  to  charge  a  musket 
with  two  balls,  or  with  disfigiu-ed  balls, 
etc.,  the  first  augmenting  too  much  the 
number  of  sufferers,  and  the  latter 
wantonly  increasing  the  pain.    The  use 


of  red  hot  shot  (invented  1574,  at  the 
siege  of  Dantzick)  of  chain  and  bar 
shot,  of  carcasses  filled  with  com- 
bustibles, boiling  pitch,  etc.,  has 
sometimes  been  proscribed  by  particu- 
lar conventions  between  maritime 
powers.  These  conventions,  Jhowever, 
extend  no  fiurther  than  the  war  for 
which  they  are  made;  and,  besides, 
they  are  never  applicable  except  in 
engagements  of  vessel  for  vessel.  See, 
on  the  use  of  the  machine  called  in- 


CONDUCT  OP  H0STILITIB8 


249 


i754 


Deceit. 

Trbachbry  and  Dbcbit. 


§754.  Deceit  is  allowable  in  warfare  to  a  certain  extent,  and 
it  is  not  easy  to  accurately  determine  what  is  and  what  is  not  allow- 
able.' The  principle  involved  seems  to  be  this:  when  the  parties 
are  dealing  at  arm's  length,  and  each  commander  knows  that  the 
other  is  at  liberty  to  resort  to  any  ruse  or  deceit,    then  it  is  per- 


fernal,  the  dictionary  of  Trevoux,  under 
the  word  'machine*/'*  Martens,  Sum- 
mary, (1788)  Cobbett's  Trans.  VI.  c. 
III.  4n.  The  following  methods  of  war- 
fare have  been  condemned  by  the 
writers  referred  to  below,  e.  g.,  poison- 
ing, poisoned  arrows,  poisoned  foun- 
tains, sending  assassins,  violation  of 
women,  poisoning  springs,  killing  chil- 
dren and  priests;  Grotius,  Belli,  ac. 
Pads  (1625),  Whewell's  Trans.  III.  XI. 
Vattel,  (1758)  Chitty's  Trans.  Book 
III.  §156  et  seq.;  Zouche,  L.  of  Nations 
(1650),  Carnegie  ed..  Part  II.  X.  5.  15. 
17.  Explosive  Bullets — Declaration  of 
St.  Petersburg,  December  11,  1868, 
provided  that  the  signatory  powers, 
and  those  who  should  accede  later, 
should  not  employ  in  case  of  war,  any 
projectile  of  a  weight  below  400  gram- 
mes (14  ounces)  of  an  explosive  nature 
or  charged  with  fulminating  or  inflam- 
mable substances.  For  text,  see  2 
Oppenheim,  Int.  L.,  2  ed.  (1912)  584. 
For  translation  of  text,  see  Hershey, 
Int.  L.,  (1912)  389;  3  Phillimore,  Int. 
L.,  3  ed.  (1879-1888)  160.  The  Hague 
Declaration  (IV,  3)  of  1899  concerning 
Expanding  Bullets.  The  Hague  Dec- 
laration (IV,  2)  of  1899  concerning 
Asphyxiating  Gases.  For  discussion, 
sec  Hershey,  Int.  L.,  (1912)  390.  The 
Hague  Declarations  of  1899  (IV,  1)  and 
1907  (XIV)  Prohibiting  the  Discharge 
of  Projectiles  and  Explosives  from  Bal- 
loons; Hershey,  Int.  L.,  (1912)  390; 
2  Oppenheim,  Int.  L.,  2  ed.  (1912) 
150.  The  abhorrence  for  poison  was 
entertained  even  at  Rome.  See  Zouche, 
I^,  pf  Nations  (1650)^  Carnegie  ed.. 


Part  I.  IX.  1,  but  there  has  been  a 
difference  in  opinion.  See  Manning, 
Int.  L.,  2  ed.  Amos.  (1875)  202,  203. 
War  of  the  German  Aggression,  1914- 
18. — The  Germans  objected  to  the  use 
by  American  troops  of  shotguns,  basing 
their  objections  on  Article  23  of  the 
Hague  Convention  which  forbade  the 
employment  of  arms  calculated  to 
cause  unnecessary  suffering.  The  Ger- 
man Government  presented  its  objec- 
tion through  the  charge  d'affaires  of 
Switzerland  representing  German  inter- 
ests in  the  United  States,  and  the  United 
States  of  America  replied  that  notwith- 
standing the  threat  of  the  German 
Government  to  execute  every  prisoner 
found  to  have  shotgims  or  shotgun 
ammunition  in  his  possession,  it 
would  continue  to  employ  the  weapons 
and  it  would  be  incumbent  upon  it  to 
make  such  reprisals  as  would  best  pro- 
tect the  American  forces. 

'  Hague  Convention,  1899,  II,  1907, 
IV,  respecting  the  laws  and  customs  of 
war  on  land.  Art  24  and  Arts.  29-3 1 
on  spies.  "Spies  are  persons  who,  in 
disguise  or  under  false  pretences,  in- 
sinuate themselves  among  the  enemy  in 
order  to  discover  the  state  of  his  affairs, 
to  pry  into  his  designs  and  then  com- 
municate to  their  employer  the  infor- 
mation thus  obtained;"  1  Halleck,  Int. 
L.,  4  ed.  (1908)  627,  628.  "A  spy  is  a 
person  who,  acting  clandestinely  or 
under  various  pretenses,  obtains  or  en- 
deavors to  obtain,  information  in  the 
zone  of  operations  of  a  belligerent  with 
the  intention  of  communicating  it  to 
the  enemy;"  Wilson,  Int.  L.,  (1910)  327, 
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missible  to  deceive  the  enemy.'  Where,  however,  the  parties  have 
agreed  upon  a  certain  flag  or  emblem  as  indicating  a  certain  thing 
or  where  there  has  been  a  temporary  suspension  of  hostilities  under 
an  understanding  or  where  the  universal  custom  is  to  regard  a 
certain  emblem  in  times  of  fighting  to  stand  for  a  certain  thing,  then 
the  commander  who  violates  any  such  understanding  is  guilty  of 
deceit.  Such  violations  are  common  among  savages  and  barbarians 
but  are  not  used  by  honorable  civilized  men  in  fighting  each  other. 
A  few  instances  are  referred  to  in  the  note.* 


'  For  discussion  of  deceit  and  when 
it  is  allowable,  see  Ayala,  Law  of  War, 
(1582)  Carnegie  Ed..  I.  VIII.:  Grotius. 
Belli,  ac.  Pads  (1625).  Whewell's  Trans. 
Ill,  c.  XIX.  XXII.  XXIV.;  Vattel, 
(1758)  Chitty's  Trans.  Book  III.  c.  X.; 
I^egnano  War.  ( 1 360)  Carnegie  ed.,  27 1 ; 
2  Dppenheim;  Int.  L.,  2  ed.  (1912)  200- 
204;  Zouchc,  L.  of  Nations  (1650), 
Carnegie  ed.,  Part  I.  IX.  1.  Hall,  Int. 
Law,  6  ed.  (1909)  534,  points  out  that 
false  colors  at  sea  and  distinctive  em- 
blems of  enemy  on  land  may  be  em- 
ployed for  purposes  of  strategy,  but 
disguise  must  be  thrown  aside  as  soon 
as  fighting  begins;  that  it  is  not  per- 
missible to  fight  under  false  colors. 

•  For  ancient  instances  of  deceit 
classed  as  wrongful,  see  Zouche,  L.  of 
Nations  (1650),  Carnegie  ed..  Part  I. 
X.  2.  part  II.  X.  3,  4.  Vattel,  (1758) 
Chitty's  Trans.  Book  III.  178,  relates 
the  following  case  of  perfidy:  In  1755, 
during  the  war  between  Great  Britain 
and  Franco,  a  British  man-of-war  ap- 
peared ofT  Calais,  made  signals  of  dis- 
tress for  the  purpose  of  soliciting  French 
vessels  to  approach  to  her  succor,  and 
seized  a  sloop  and  some  sailors  who 
came  to  bring  her  help.  Vattel  is  him- 
self not  certain  whether  this  case  is  a 
fact  or  fiction.  But  be  that  as  it  may, 
there  is  no  doubt  that,  if  the  case  be 
true,  it  is  an  example  of  perfidy,  which 
is  not  allowed;  2  C)pp)enheim,  Int.  L., 
2  ed.  (1912)  263.  1780— Major  Andre, 
during  the  American  War  of  Independ- 


ence, was  sent  by  General  Clinton  to 
meet  the  American  General  Arnold, 
who  was  commandant  of  West  Poi|it, 
on  the  Hudson  River,  and  who  intended 
to  desert  the  Americans  and  join-  the 
British  forces.  Arnold  and  Andre  met 
outside  the  American  and  British  lines. 
Andre  put  on  plain  clothes  and  at- 
tempted to  pa.ss  the  American  lines  in 
the  name  of  John  Anderson,  having 
been  furnished  with  a  passport  by 
General  Arnold.  He  was  caught,  con- 
victed as  a  spy  and  hanged.  Oppen- 
heim,  Int.  L.,  2  ed.  (1912)  Vol.  2,  198, 
remarks  that  he  was  not  a  spy  according 
to  Art.  29  of  the  Hague  Regulations,  as 
he  was  not  seeking  information,  but 
that  he  was  guilty  of  war  treason,  and 
he  was  no  doubt  negotiating  war  trea^ 
son.  George  III.,  however,  considered 
Andre  a  martyr,  granting  a  pension  to 
his  mother,  and  making  his  brother  a 
baronet;  I  Halleck,  Int.  L.,  4ed.  (1908) 
630;  3  Phillimorc,  Int.  L.,  3  ed.  (1879- 
1888)  172  et  seq.  1776— Captain 
Nathan  Hale,  after  the  American  forces 
had  withdrawn  from  Long  Island,  re- 
crossed  under  disguise  to  obtain  infor- 
mation about  the  English  forces.  He 
was  caught  before  he  could  rejoin  his 
army  and  was  executed ;  1  Halleck,  Int. 
L.,  4  ed.  ( 1908)  630;  2  Oppenheim,  Int. 
L.,  2  ed.  (1912)  199.  The  Germans  in 
1870  were  inclined  to  treat  all  persons 
passing  over  their  lines  in  balloons  as 
spies;  Hall*  Int.  Law,  6  ed.  (1909)  535, 
536,    "A  remarkable  case  of  this  kind 
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Siege. 
SiBGE. 


§755.  A  siege  is  where  a  particular  place  in  possession  of  the 
enemy,  and  which  resists  capture  for  some  little  time,  is  surrounded 
wholly  or  partly  by  the  military  forces  of  the  belligerent.*®  If  the 
place  is  taken  at  once,  there  is  an  assault,  but  no  siege.  The  books 
of  the  early  writers  are  full  of  elaborate  rules  concerning  sieges  and 
the  incidents  quoted  illustrate  an  attitude  on  the  part  of  the  belliger- 
ents which  it  is  difficult,  at  first  sight,  for  a  modem  to  understand. 
In  feudal  times  and  until  the  invention  of  artillery  destroyed  the 
security  of  the  baron,  a  siege  was  one  of  the  most  important  incidents 
in  warfare,  and  was  attended  with  circimistances  which  would  be 
impossible  of  occurrence  in  modem  times.     The  armored  knight  felt 


occurred  in  the  summer  of  1904,  during 
the  Russo-Japanese  War.  Two  Japa- 
nese disguised  in  Chinese  clothes  were 
caught  in  the  attempt  to  destroy,  with 
the  aid  of  dynamite,  a  railway  bridge 
in  Manchuria,  in  the  rear  of  the  Russian 
forces.  Brought  before  a  court-martial , 
they  confessed  themselves  to  be  Shozo 
Jakoga,  forty-three  years  of  age,  a 
Major  on  the  Japanese  General  Staff, 
and  Teisuki  Oki,  thirty-one  years  of 
age,  a  Captain  of  the  Japanese  General 
Staff.  They  were  convicted,  and  con- 
demned to  be  hanged,  but  the  mode  of 
punishment  was  changed  and  they  were 
shot.  All  the  newspapers  which  men- 
tioned this  case  reported  it  as  a  case  of 
espionage,  but  it  is  in  fact  one  of  war 
treason.  Although  the  two  officers  were 
in  disguise,  their  conviction  for  es- 
pionage was  impossible  according  to 
Art.  29  of  the  Hague  regulations,  pro- 
vided, of  course,  they  were  court- 
martialed  for  ho  other  act  than  the 
attempt  to  destroy  a  bridge;"  2  0ppen- 
heim,Int.L.,  2  ed.  (1912)315.  "When 
during  the  Russo-Japanese  War,  in 
January,  1905,  General  Stoessel,  the 
Commander  of  Port  Arthur,  had  forti- 
fications blown  up  and  vessels  sunk, 
during  negotiations  for  surrender,  but 
before  the  capitulation  was  signed,  the 
press    undeservedly    accused    him    of 


perfidy;"  2  Oppenheim,  Int.  L.,  2  ed. 
(1912)  285n^  Russo-Japanese  War. — 
The  Russian  Government  issued  a  cir- 
cular announcing  its  intention  to  seize 
neutral  steamships  within  certain  wat- 
ers having  on  board  correspondents 
with  wireless  outfit,  and  to  treat  the 
correspondents  as  spies.  For  discussion 
see  Hall,  Int.  Law,  6  ed.  (1909)  536, 
537.  During  the  Russo-Japanese  War 
each  party  accused  the  other  of  using 
Chinese  clothing  for  members  of  their 
armed  forces.  The  Germans,  however, 
in  the  War  of  the  German  Aggression 
(1914-18),  appear  to  have  descended 
to  the  depths  of  barbarism  in  the  deceit 
which  was  universally  employed  by  the 
fighting  forces.  For  instance,  the  flag 
of  truce  was  abused  and  used  as  a  cover 
for  hostile  forces.  Officers  who  sur- 
rendered with  their  men  as  prisoners, 
suddenly  produced  weapons  and  in- 
flicted as  much  destruction  as  possible. 
The  Germans  also  used  the  bodies  of 
women,  children  and  prisoners  of  war 
for  protection  when  on  the  firing  line. 
*•  "Siege  is  a  military  investment  of 
a  place,  so  as  to  intercept,  or, render 
dangerous,  all  communications  between 
the  occupants  and  persons  outside  of 
the  besieging  army;  and  the  place  is 
said  to  be  blockaded,  when  such  com- 
munication, by  water,  is  either  entirely 
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himself  aggrieved  when  an  inferior  force  took  advantage  of  a  walled 
defense  and  put  him  to  the  trouble  of  a  long  and  tedious  siege,  and 
he  was  consequently  quite  willing  to  punish  the  defender  of  the 
place  severely."  It  is  evident  that  a  walled  town  or  castle  conferred 
a  great  advantage  in  warfare,  and  it  is  probable  that  the  great  severity 
of  the  belligerent  when  victorious  arose  from  these  circumstances." 
Even  after  the  use  of  artillery  sieges  occurred  constantly,  and  very 
much  the  same  rules  were  applied.  Armies  still  fight  arotmd  fixed 
strategic  points  but  the  contest  for  such  places  in  modem  times 
takes  the  character  of  an  assault  or  a  series  of  assaults.  An  attempt 
has  been  made  to  frame  regulations  governing  the  operations  of  a 
siege."  A  few  instances  illustrating  the  former  practice  are  referred 
to  in  the  note." 


cut  off  or  rendered  dangerous  by  the 
presence  of  the  blockading  squadron. 
A  place  may  be  both  besieged  and 
blockaded  at  the  same  time;"  2 
Halleck,  Int.  L.,  4  ed,  (1908)  212,  213. 

»  Vattel,  (1758)  Chitty's  Trans.  Book 
III.  §143,  discusses  whether  the  gover- 
nor of  a  town  can  be  punished  with 
death  for  an  obstinate  defense.  See 
Grotius,  Belli,  ac.  Pacis  (1625),  Whe- 
well's  Trans.  III.  c.  IV.  XIII.  The 
ancient  maxim  was  that  the  besieged 
were  to  be  punished  for  resisting  against 
superior  forces.  There  was  also  the 
practice,  whenever  a  sovereign  or  lead- 
ing general  was  killed  in  the  course  of  a 
siege,  to  execute  some  of  the  leading 
generals  within  the  fortified  dty  after 
it  was  taken,  as  a  matter  of  revenge. 
See  1  Ward,  Hist.,  (Dublin.  1795)  156- 
1'57. 

•*  Discussion  of  Sieges;  2  Halleck, 
Int.  L.,  4  ed.  (1908)  210  et  seq.;  Hall, 
Int.  Law,  6  ed.  (1909)  393n;  Walker, 
Science,  Int.  L.,  (1893)  350.  See  §998, 
post,  on  penalty  for  nmning  blockade. 
As  to  ambassador  of  a  neutral  state 
involved,  see  §191,  ante. 

"Hague  Convention  of  1899,  II, 
1907,  IV,  respecting  laws  and  customs 
of  war  on  land.  Arts.  25,  26,  27,  28, 
for  discussion  of,  see  Hershey,  Int.  L., 
(1912)  396. 


"  1421 — ^At  the  siege  of  Meaux,  the 
commander  of  the  fortress  had  all 
prisoners  taken  htmg  every  day.  The 
besiegers  retaliated  by  hanging  all  the 
prisoners  they  took,  and  on  taking  of 
the  fortress  put  to  death  six  of  the 
principal  officers.  1431 — ^A  garrison  in 
Champagne,  being  pressed  to  extremity 
by  the  French  General,  could  only  save 
the  majority  of  its  soldiers  by  yielding 
up  every  fourth  and  fifth  man  to  the 
mercy  of  the  conqueror.  The  garrison 
were  paraded  in  review,  the  men 
chosen,  and  the  victims  executed  by 
one  of  their  own  body  who  was  forced 
to  serve  in  that  office;  1  Ward,  Hist., 
(Dublin,  1795)  157,  158.  1476— The 
Duke  of  Btu^gundy  was  besieging  Nancy 
and  efforts  were  made  by  several  gentle- 
men to  throw  themselves  into  the  place 
to  assist  in  the  defense,  and  one  of  them 
being  taken  in  the  attempt,  the  Duke 
immediately  ordered  him  to  be  hung, 
saying  that  it  was  contrary  to  the  rights 
of  war  when  a  general  had  begun  the 
siege  of  a  town  and  the  fire  of  the 
artillery  had  commenced  for  anyone  to 
attempt  to  enter  the  fortress  in  order 
to  defend  it.  This  appears  to  have  been 
the  custom  in  Spain  and  Italy;  Man- 
ning, Int.  L.,  2  ed.  Amds.  (1875)  401. 
1628 — ^When  Cardinal  Richelieu  took 
La  Rochelle,  there  were  no  massacres 
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Bombardment. 


(756.  Bombardment  may  be  (A)  by  naval  force,  which  has 
ab'cady  been  referred  to  as  an  instance  of  the  application  of  state 
force;  (B)  by  land  forces.  An  attempt  has  been  made  in  each  case^^ 
to  regulate  the  manner  of  conducting  the  hostilities,  upon  which  the 
same  observations  are  to  be-  made  as  have  already  been  offered 
concerning  these  conventions.  A  few  references  to  bombardment  are 
contained  in  the  note.' 

Where  a  civilian  dwells  in  a  fortified  town,  he  is  supposed  to 
assume  the  risk  of  being  subject  to  a  bombardment  in  case  of  war. 
This  seems  only  fair  as  the  enemy  cannot  be  expected  to  delay  where 
an  attack  is  made  upon  a  fortified  place.  Shipbuilding  yards, 
engaged  in  the  construction  of  men-of-war  and  munition  plants,  are 
in  the  furtherance  of  the  conduct  of  hostilities  and  may  be  destroyed 
by  bombardment.  Civilians  working  in  munition  plants,  in  like 
manner,  must  be  held  to  take  the  risk  of  being  destroyed  in  the  course 
of  the  application  of  such  violence.  The  same  principle  is  to  be 
applied  here  as  was  before  noticed — that  such  bombardment  is  only 


and  no  executions,  only  an  abolition  of 
Protestant  privileges,  supposed  to  be 
due  to  the  influence  on  the  Cardinal  of 
the  writings  of  Grotius.  Grotius,  by 
Vrecland  (1917)  241.  1418— Henry  V. 
at  siege  of  Rouen,  erected  gibbets  all 
around  the  city,  and,  as  a  mark  of  what 
the  inhabitants  might  expect  if  they 
persisted  in  defending  themselves,  all 
prisoners  were  hung  upon  them  in 
sight  of  their  friends;  1  Ward,  Hist., 
( publin,  1 795)  152.  Latest  instances  of 
indiscriminate  slaughter  of  garrison: 
1790 — the  garrison  and  people  of 
Ismail  by  the  Russians.  1 894 — Novem- 
ber 2 1 ,  Port  Arthur,  five  days*  slaughter 
by  the  Japanese  troops;  HaU,  Int. 
Law,  6  ed.  ( 1 909)  393n.  1 900 — ^August, 
population  of  Blagovestchensk  by  the 
Russians.  Municipal  law  sometimes 
imposes  on  a  commanding  officer  regu- 
lations as  to  when  and  after  how  much 
fighting  he  shall  surrender  the  place 
besieged;  2  Halleck,  Int.  L.,  4  ed. 
(1908)  213n. 
"The  Hague  Convention   (IX)  of 


1907  concerning  Bombardment  by 
Naval  Forces  in  Time  of  War.  Hague 
Conventions,  1899,  II,  1907,  IV, 
respecting  laws  and  customs  of  war  on 
land.  Art.  27.  See  Resolutions  of  the 
Institute  of  International  Law,  at 
meeting  of  1896,  Carnegie  Ed.,  131. 

*  Admiral  Nunez  bombarded  Val- 
paraiso, which  attack  has  generally 
been  condemned  as  a  simple  act  of 
devastation;  Hall,  Int.  Law,  6  ed. 
(1909)  532n.  1870— Bombardment  of 
Paris  by  the  Germans  was  begun  with- 
out ofifdal  warning  by  the  Prussian 
Army,  and  the  German  Government 
answered  the  remonstrances  by  diplo- 
mats of  other  powers  in  Paris  that  it 
was  not  aware  of  the  necessity  of  giving 
notice;  Woolsejr,  Int.  L.,  6  ed.  (1897) 
224n*.  "Bombardment  by  Naval 
Forces,"  James  Brown  Scott;  2  Amer. 
J.  Int.  Law,  285  et  seq.  2  Westlake, 
Int.  L.,  2  ed.  (1913)  87,  182  et  seq. 
Vattel,  (1758)  Chitty's  Trans.  Book 
III.  §169,  where  he  points  out  the 
difficulty  of  sparing  the  finest  edifices. 
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to  be  resorted  to  when  necessary,*  and  when  used  as  a  mere  act  of 
devastation  without  serving  any  military  necessity,  it  is  to  be  con- 
demned as  the  act  of  an  tmcivilized  and  barbarous  people. 

Prisoners  of  War. 


Prbliminary. 


§757.  The  treatment  of  prisoners  of  war  has  undergone  consider- 
able modification  since  ancient  and  medieval  times,  and  there  are 
three  headings  to  the  discussion.*^    (A)  the  taking  of  the  prisoner; 

(B)  the  treatment  of  the  prisoner  while  in  the  hands  of  the  captors- 

(C)  the  deliverance  of  the  prisoner  out  of  captivity,  which  we  will 
now  disqiss  in  the  order  named. 

The  Taking  op  the  Prisoner. 

§758.  Prisoners  of  war  may  be  either  killed,  capttired  alive,  or 
paroled.  In  ancient  times,  they  were  usually  killed,*  and  the  practice 
of  slavery  has  been  supposed  to  have  been  an  advance  on  the  bar- 
baric custom  of  slaughter,  which  was  probably  adopted  out  of  a 
superior  advantage  to  the  captor  in  having  the  labor  of  a  live  man 
rather  than  the  necessity  of  disposing  of  a  dead  one,  and  thus  the 
idea  of  slavery,  which  is  abhorrent  in  modem  times,  was  really  a 
step  in  advance  in  the  development  of  humanity.*  By  the  close  of 
the  middle  ages,  the  custom  had  become  established  of  saving  the 
life  of  one  who  surrendered  in  war.  The  surrender  was  generally 
indicated  by  some  token,  and  the  prisoner  conducted  to  some  place 
behind  the  lines  where  he  would  be  of  no  further  use  to  his  own  forces. 
Many  instances  occurred,  however,  of  the  killing  of  prisoners,  even 
down  to  modem  times.'  • 


'  See  §733,  ante,  on  necessity. 

'See  Hague  Convention,  1899,  II, 
1907,  IV,  respecting  the  laws  and  cus- 
toms of  war  on  land,  Arts  4  et  scq.  on 
prisoners  of  war.  "The  Prisoner  of 
War,"  George  B.  Davis;  7  Amer.  J. 
Int.  Law,  521. 

*  Ayala,  Law  of  War,  (1582)  Carnegie 
Ed.,  I.  IV.  15,  16  et  seq.;  Grotius, 
Belli,  ac.  Pads  (1625),  Whewell's  Trans. 
III.  XIV.  IX. 

*Grotius,  Belli,  ac.  Pads  (1625), 
Whewell's  Trans.  III.  VII.  V. 


*  Charlemagne  slaughtered  upward  of 
4000  Saxons  in  cold  blood  at  one  time; 
Manning,  Int.  L.,  2  ed.  Amos.  (1875) 
211.  1441— Charles  VII.,  of  France, 
brought  to  Paris  some  English  prisoners 
who  were  chained  by  the  necks  like 
dogs,  and  exposed  nearly  naked  to  the 
gaze  of  the  populace.  Those  who  cotdd 
pay  their  ransom  were  set  free.  The 
others,  by  far  the  greater  number,  were 
bound  hand  and  foot  and  thrown  into 
the  Seine;  Manning,  Int.  L.,  2  ed. 
Amos.    (1875)    214;     1    Ward,    Hist., 
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Quarter  is  the  term  applied  to  t}ie  taking  of  the  enemy  alive  instead 
of  killing  him.  The  giving  of  quarter  is  undoubtedly  a  step  in 
advance  in  civilization  and  is  now  generally  granted,  but  cases  will 
no  doubt  often  occur  in  modem  warfare  where  in  the  heat  of  battle 
quarter  will  be  refused.  It  is  also  sometimes  necessary,  where 
prisoners  have  accumtilated  in  great  numbers,  and  there  are  no  facili- 
ties for  taking  care  of  the  wounded,  for  the  belligerent  to  refuse 
quarter  as  a  matter  of  self-preservation.^  The  taking  of  the  pris- 
oner alive  and  his  subsequent  ransom  or  release  came  to  be  regarded 
as  a  privilege  of  a  regular  soldier.'  The  practice  of  giving  quarter 
was  greatly  promoted  by  the  custom  of  exacting  a  ransom  for  the 
release  of  the  prisoner  from  captivity,  which  obviously  could  not  be 
received  if  he  was  dead,  and  therefore  furnished  an  incentive  for 
taking  him  alive.' 


(Dublin,  1795)  184.  "  In  the  first  years 
of  the  war  between  Spain  ai\d  the  United 
Ptovinces,  the  latter  often  massacred 
their  prisoners  in  imitation  of  the 
former;  but  both  parties  soon  found  it 
their  interest  to  desist  from  these  bar- 
barities, and  to  make  war  in  the  usual 
manner.  This  happens  in  almost  all 
civil  wars;"  Martens,  Summary,  (1788) 
Cobbett's  Trans,  VI.  III.  4n.  Peninsu- 
lar War.  "Colonel  Trant  on  entering 
Coimbra,  which  was  full  of  French  sick 
and  wounded,  *was  resisted  by  the  cap- 
tain in  command  of  the  company,  left 
as  a  hospital  guard.  After  sustaining 
an  attack  for  three  hours  the  captain 
requested  to  be  allowed  to  rejoin  the 
French  Army,  and  supported  his  de- 
mand, when  it  was  refused,  by  referring 
to  the  case  of  an  English  company 
which  had  just  before  been  sent  in  after 
the  battle  of  Busaoo.  Colonel  Trant 
required  an  unconditional  surrender. 
"You  are  not,"  he  said,  "in  the  same 
position  as  the  English  company.  I 
have  taken  you  with  arms  in  your 
hands.  You  have  killed  or  wounded 
thirty  men  and  a  superior  officer;  your 
resistance  has  been  long  and  obstinate* 
You  may  t}iink  yourself  only  too  happy 
to  be  prisoners  at  all."  Koch,  Mem.  de 


Massena,  vii,  238.  General  Koch 
insinuates  that  the  fact  of  resistance 
ought  to  have  made  no  difference  in  the 
treatment  accorded  to  the  guard;  but 
his  judgment  was  apt  to  be  warped 
when  the  conduct  of  the  English  was  in 
question;  Hall,  Int.  Law,  6  ed.  (1909) 
398n'."  1794— National  Convention 
passed  a  decree  that  no  quarter  shall 
be  given  to  British  or  Hanovarian 
troops;  Manning,  Int.  L.,  2  ed.  Amos. 
(1875)  220n;  3  Phillimore,  Int.  L.,  3 
ed.  (187^1888)  175,  176.  In  the  War 
of  the  German  Aggression,  1914-18, 
the  Germans  frequently  slaughtered 
those  who  surrendered  on  the  battle- 
field. 

»  Vattel,  (1758)  Chitty's  Trans.  Book 
III.  f  141  et  seq.,  says  quarter  may  be 
refused  an  enemy  guilty  of  some  enor- 
mous breach  of  the  law  of  nations. 

■The  question  of  who  are  regular 
soldiers  is  discussed,  see  §741,  ante. 

•  Legnano  War  ( 1 360) — Carnegie  ed., 
253,  discusses  whether  a  General  of  the 
war  captured  by  the  enemy  is  to  be 
granted  quarter.  Sajrs  yes.  Refusal 
of  quarter  condemned  by  Zouche,  L.  of 
Nations  (1650),  Carnegie  ed..  Part  I. 
X.  4. 
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All  combatants  are  liable  to  be  taken  prisoner  though  not  at  the 
time  actually  engaged  in  fighting;  and  sometimes,  by  modem 
practice,  noncombatants^  are  not  to  be  taken  so  long  as  they  do  not 
engage  in  hostilities.^ 

Treatment  of  Prisoners  in  Captivity. 

§759.  The  treatment  of  prisoners  is  always  a  fruitful  source  of 
complaint  in  every  war»  and  here  again  the  character  of  the  belliger- 
ent for  magnanimity  and  civilization  will  be  disclosed  by  his  treat- 
ment of  the  captives  which  have  been  taken.*  Prisoners  were  treated 
with  great  severity  even  until  the  end  of  the  seventeenth  century,^ 
but  under  the  influence  of  the  various  factors  we  have  alluded  to, 
more  humanity  was  used,  although  in  no  case  is  the  position  of  a 
prisoner  of  war  one  of  much  comfort  or  pleasure.' 


*  Position  of  surgeons  and  chaplains 
doubtful.  Practice  conflicting  as  to 
whether  they  are  to  be  taken  prisoners 
of  war;  Hall,  Int.  Law^  6  ed.  (1909) 
400,  401. 

^  For  further  discussion  on  this  see 
Chapter  18  on  private  individuals  in 
war. 

*  For  discussion,  see  Hall,  Int.  Law, 
6  ed.  (1909)  402  et  seq.;  Hershcy,  Int. 
L.,  (1918)  374-380;  Woolsey,  Int.  L., 
6  ed.  (1897)  214.  "The  Prisoners  of 
War  Information  Bureau  in  London," 
(1915)  Ronald  F.  Roxburgh;  10  Amer. 
J.  Int.  Law.  198.  "The  Prisoner  of 
War  in  Continental  War,"  Armand  du 
Payrat,  Docteur  en  Droit,  Anden 
Offider  de  Cavalrie.  Paris :  ( 1 9 10)  See 
Review,  7  Amer.  J.  Int.  Law,  521.  In 
the  War  of  the  German  Aggression 
(1914-18),  an  elaborate  agreement  was 
entered  into  at  Berne  on  November  11, 
1918  between  the  United  States  of 
America  and  Germany  for  the  treat- 
ment of  prisoners  of  war.  For  text  see 
ofTidal  bulletin  for  January  11,  1919; 
13  American  J.  Int.  L.,  Supp.  1. 

^  Manning,    Int.    L.,    2   ed.    Amos. 
(1875)  216. 
'  1 7  80 — The  British  Commander  com- 


plained to  an  American  general  that  the 
British  officers  and  men  taken  at  King's 
Mountain  were  treated  with  an  in- 
humanity scarcely  credible.  "It  was 
formerly  the  custom  for  each  state  to 
pay  the  cost  of  the  maintenance  of  its 
prisoners  in  the  enemy's  country,  and 
when  advances  were  made  by  the  enemy 
for  the  subsistence  of  its  prisoners, 
accounts  were  sometimes  balanced  from 
time  to  time  during  the  war,  and  some- 
times at  its  termination.  Several 
treaties — e.  g.,  those  of  Paris  in  1763 
(DeMartens,  Rec.  i.  64),  of  Versailles  in 
1783  (id.  ii.  465),  between  England  and 
the  United  Provinces  in  1783  (ib.  522), 
between  the  United  States  and  Prussia 
in  1785  (ib.  577),  of  Amiens  in  1802  (id. 
sup.  ii.  565),  of  Paris  in  1814  (Nouv. 
Rec.  ii.  16),  and  of  Ghent  in  1814,  (ib. 
78) — contain  stipulations  for  repay- 
ment of  the  amount  expended  on.either 
side.  See  also  Moser,  Versuch,  ix.  ii. 
272,  and  Wolff,  Jus  GentiuA  §816;" 
Hall,  Int.  Law,  6  ed.  (1909)  403n'.  As 
to  treatment  of  prisoners  of  war  in 
England  and  Germany  during  the  War 
of  German  Aggression,  1914-18,  see 
report  printed  by  the  English  Govern- 
ment. 
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Ii76a,  761,  7«2  Prisoners  of  War. 

Deliverance  of  die  Rrisoaer  Out  of  Captivity. 


Preliminary. 


§760.  The  prisoner  may  be  delivered  out  of  captivity  by  (A) 
ransom,  (B)  exchange,  (C)  parole,  (D)  delivery  at  termination  of 
war  which  will  be  discussed  in  the  order  named. 

Ransom. 

|76i.  As  soon  as  prisoners  were  taken  alive,  it  was  perceived 
that  money  was  tojbe  made  by  exacting  a  price  for  setting  them  at 
liberty,  and  th6  taking  of  prisoners,  in  order  to  obtain  a  profit  by  the 
ransom,  became  one  of  the  principal  objects  of  going  to  war  during 
the  fifteenth,  sixteenth  and  seventeenth  centuries,  and  the  wealth 
thereby  amassed  was  a  very  considerable  inducement  to  military 
service.*  At  first,  the  prisoner  belonged  to  the  individual  captor. 
With  an  increase  in  the  strength  of  the  central  government,  the 
private  interest  of  the  captor  disappeared  and  he  was  merely  recom- 
pensed according  to  the  value  of  the  prisoner,  which  was  determined 
by  the  captive's  wealth  and  quality. 

Exchange  op  Prisoners. 

§762.  Prisoners  are  often  exchanged  during  the  war  by  means 
of  a  mutual  agreement,  which  agreement  is  sometimes  called  a 
cartel,^^  although  the  word  is  given  a  different  meaning  by  some 
writers.  The  terms  of  the  exchange  are  necessarily  settled  by  the 
parties  and  no  rule  can  be  laid  down.  They  will  ordinarily  take  care 
that  an  exchange  is  equal.  The  propriety  of  making  the  exchange  is 
entirely  in  the  discretion  of  the  belligerents,  and  sometimes  an 
exchange  will  be  refused.^^ 


*Por  discussion  of  ransom,  see 
Ayala,  Law  of  War,  (1582)  Carnegie 
Ed.,  I.  V.  26  et  seq.;  Grotius,  Belli,  ac. 
Pads  (1625),  WheweU's  Trans.  III. 
XXI.  XXIII.  et  seq.;  Hall,  Int.  Uw, 
6  ed.  (1909)  406n>;  2  HaUeck,  Int.  L., 
4  ed.  (1908)  365;  Manning,  Int.  L., 
2  ed.  Amos.  (1875)  212,  217;  3  PhiUi- 
more,  Int.  L.,  3  ed.  (187^1888)  177; 
Vattel,  (1758)  Chitty's  Trans.  Book 
III.  J§278.  286;  1  Ward,  Hist.,  (Dublin, 
1795)  179;  Zouche,  L.of  Nations  (1650), 
Carnegie  ed.,  Part  II.  IX.  26-28, 30-35. 


^^  See  i362n'^,  ante,  on  definition  of 
a  cartel.  ''A  cartel  is  an  agreement  be- 
tween belligerents  for  the  exchange  or 
ransomof  prisoners  of  war;"  2Halleck, 
Int.  L.,  4  ed.  (1908)  361,  362.  "Agree- 
ments by  which  States  determine  at 
what  rate  prisoners  shall  be  released 
during  war  are  termed  cartels;'*  Man- 
ning, Int.  L.,  2  ed.  Amos.  (1875)  218. 

"  Por  a  discussion  of  some  cases  of 
exchange,  see  Hall,  Int.  Law,  6  ed. 
(1909)  401n»,  408,  409;  3  Phillimore, 
Int.  L.,  3  ed.  (1879-1888)  168,  169. 
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11763,  764,  765 


Parole. 

§763.  Prisoners  are  sometimes  released  on  parole,  which  is  gen- 
erally confined  to  officers.  Such  release  is  entirely  a  matter  of 
discretion  on  the  part  of  belligerents  and  raises  no  question  of  inter- 
national law." 

Delivery  at  End  of  War. 

• 

§764.  The  former  practice  was  after  the  termination  of  war  to 
retain  all  prisoners  indefinitely.  In  modem  times  they  are  released 
tmless  they  are  undergoing  terms  of  imprisonment  for  offenses  against 
discipline." 

Treatment  of  Wounded  and  Dead  Bodies. 

§765.  Formerly  no  attempt  was  made  to  assist  the  wounded,  and 
those  who  were  not  able  themselves  to  leave  the  battlefield  would 
generally  lie  there  until  they  perished  from  exposure  or  starvation. 
Very  little  attention  was  paid  to  burying  the  dead,  and  in  the  haste 
and  confusion  which  attended  this  operation,  very  often  wounded, 
live  soldiers  would  be  buried  with  their  dead  comrades.  The  modem 
movement  for  the  amelioration  of  the  condition  of  soldiers  woimded 
in  armies  in  the  field  has  grown  up  since  1864.  the  growth  of  which  is 
outlined  in  the  note."  It  has  proceeded  upon  the  grounds  of  human- 
ity and  efficiency  in  warfare.  It  has  been  clearly  seen  that  the  more 
wounded  soldiers  who  can  be  restored  to  life  and  health,  the  greater 
the  strength  and  vigor  of  the  country  which  so  restores  them,  either 
by  using  them  again  in  the  fighting  lines  or  by  their  usefulness  in 
civilized  life  after  the  war  is  over.  The  salvage  of  the  wounded, 
therefore,  is  one  of  the  most  important  military  policies  of  any 
country,  and  too  much  attention  cannot  be  paid  to  it.    Whatever  the 


»»Grotius,  Belli,  ac.  Pads  (1625), 
Whewell's  Trans.  III.  XXIII.  VI.  et 
seq.  For  regulations  of  the  United 
Sjates  Navy  of  August  7,  1876,  govern- 
ing paroles,  see  2  Halleck,  Int.  L.,  4 
ed.  (1908)  358n. 

"  After  the  Franco-German  War  in 
1871,  Germany  detained,  and  after  the 
Russo-Japanese  War  in  1905,  Japan 
released  such  prisoners;  2  Oppenheim, 
Int.  L..  2  ed.  (1912)  336.  Ward,  Hist., 
(Dublin,  1795)  1,  180,  gives  instances 
where  prisoners  of  importance  were 
taken  and  kept  for  a  great  many  years, 
sometimes  fifteen  and  twenty  years. 
Except  where  the  prisoner  was  of  much 


importance  to  state,  the  captor  would 
make  as  much  profit  out  of  him  as 
IX)ssible. 

"  The  modem  Red  Cross  movement 
was  initiated  by  Jean  Henry  Ehmant, 
a  Swiss  citizen  from  Geneva.  It  ap- 
pears he  was  an  eye  witness  of  the 
battle  of  Solferino  in  1859,  and  the 
thousands  of  wounded  who  died  and 
who  could  have  been  saved  by  assist- 
ance made  a  great  impression  upon  his 
mind.  He  published  a  treatise  on  the 
subject  which  created  an  agitation  in 
the  matter  and  led  to  the  convoking  of 
an  international  congress  at  Geneva 
in  1 863.    The  congress  met  in  1 864  and 
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grounds  of  the  movement  are,  the  fact  is  that  in  this  particular  the 
restraint  on  warfare  has  been  more  observed  than  in  any  other. 
The  treatment  of  wounded  applies  also  to  the  enemy,  and  the  Red 
Cross  tmits  are  supposed  to  act  with  impartiality  to  both  sides.'* 

Belligerent  Occupation. 

(766.  Belligerent  occupation  occturs  where  one  belligerent  invades 
and  occupies  part  or  all  of  the  jurisdiction  of  the  enemy.'  This  is 
an  obvious  and  appropriate  military  proceeding,  and  so  far  as  the 
conduct  of  hostilities  is  concerned,  requires  no  particular  discussion.' 


produced  the  *' Convention  for  the 
Amelioration  of  the  Condition  of 
Soldiers  wounded  in  Armies  in  the 
Field"  on  August  22,  1864,  called  the 
"Geneva  Convention;"  2  Oppenhdm, 
Int.  L.,  2  ed.  (1912)  155.  For  transla- 
tion of  text,  see  3  Phillimore,  Int.  L.^ 
3  ed.  (1879-1888)  157.  The  second 
International  Congress  met  in  1868  at 
Geneva.  It  proposed  additional  arti- 
cles which  were  never  ratified.  The 
First  Hague  Peace  Conference  in  1899 
unanimously  invited  Switzerland  to 
'take  steps  for  another  international 
congress.  This  congress  met  in  June, 
1906,  and  on  July  6,  1906,  a  new 
Geneva  Convention  was  signed.  For 
list  of  the  states  which  have  ratified, 
see  2  Oppenheim,  Int.  L.,  2  ed.  (1912) 
156.  Second  Hague  Peace  Conference 
1907  adopted  Convention  for  the  adap- 
tion to  maritime  warfare  of  the  prin- 
ciples of  the  Geneva  Convention.  See 
Hershey,  Int.  L.,  (1912)  426;  Walker, 
Science,  Int.  L.,  (1893)  357  et  seq. 
"The  Ninth  International  Red  Cross 
Conference,"  Baron  S.  A.Korff;  6Amer. 
J.  Int.  Law,  858  et  seq.  "  The  Geneva 
Convention  of  1906,"  George  B.  Davis; 
1  Amer.  J.  Int.  Law,  409  et  seq. 

'*  In  the  Russo-Japanese  War  of 
1904,  the  Japanese  set  a  standard  for 
the  treatment  of  the  wounded  which 
had  heretofore  been  unknown  in  the 
world,  and  which  has  resulted  in  a 
great  improvement  in  the  armies  of 
the  western  world.    The  United  States 


Government,  in  the  Spanish  War  of 
1898,  did  not  set  a  very  high  standard 
and  the  record  of  the  country  in  this 
particular  is  most  deplorable.  In  the 
War  of  the  German  Aggression  (1914- 
18),  the  opposing  forces  have  appar- 
ently achieved  more  in  this  respect  than 
has  ever  been  done  before.  The  failures 
in  the  early  part  of  the  war,  attribu- 
table largely  to  lack  of  preparation  and 
knowledge,  appear  to  have  been  reme- 
died, and  a  very  high  efficiency  was 
developed  in  the  treatment  of  the 
wounded  so  far  as  the  Allies  are  con- 
cerned. No  information  is  at  hand  as 
to  treatment  by  Germany,  and  from 
the  evidence  which  has  filtered  through, 
it  looks  as  if  the  Germans  had  fallen  far 
below  the  standard  of  the  Allies  in  this 
respect.  There  were  complaints  of 
violation  of  the  Geneva  Convention 
during  the  South  African  War;  Hall. 
Int.  Law,  6  ed.  (1909)  399,  where  he 
points  out  that  the  practical  exigencies 
of  modem  warfare,  as  increased  range 
of  cannon  and  rifles,  make  it  more 
difficult  to  respect  Red  Cross  units. 

*  For  consideration  of  belligerent  oc- 
cupation as  displacing  jurisdiction  of 
invaded  states,  see  {831,  post.  Bellig- 
erent occupation  as  affecting  property 
in  jiuisdiction  invaded,  see  §887  et  seq., 
post.  Belligerent  occupation  as  affect- 
ing private  individuals  in  jurisdiction 
invaded,  see  §1031,  post. 

'Hague  Convention,  1899,  11,  1907, 
IV,  respecting  laws  and  customs  of  war 
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(767 


§767,  Reprisals  in  war  occur*  where  one  of  the  belligerents  per- 
forms an  act  in  the  conduct  of  hostilities  which  the  other  belligerent 
regards  as  calling  for  some  measure  of  attempted  protection  or 
punishment.^  The  other  belligerent  will  then  perform  some  act  by 
way  of  damage  to  the  interests  of  the  enemy,  in  the  hope  that  b^  so 
doing,  it  will  deter  him  from  further  proceeding  in  the  original  act. 
Different  opinions  have  been  expressed  as  to  reprisals,  but  in  practice 
they  have  been  freely  resorted  to,  and  the  question  as  to  the  adoption 
depends  entirely  upon  the  necessities  of  the  case  and  the  civilization 
and  humanity  of  the  contending  parties.' 


on  land,  Arts.  42-56.  "The  Develop- 
ment of  Belligerent  Occupation, "  (1912) 
Jacob  Elon  Conver.  See  7  Amer.  J. 
Int.  Law,  208. 

"Hershey.  Int.  L..  (1912)  354,  lays 
down  a  number  of  rules  as  to  resort  to 
reprisals  which  are  merely  expressions 
of  opinion  and  of  little  practical  value. 
Woolsey,  Int.  L.,  6  ed.  (1897)  211,  justi- 
fies retaliation  in  kind,  but  says  there 
is  a  limit  to  the  liberty  which  may  be 
used. 

*  "Reprisals  in  war  are  a  species  of 
retaliation  which  the  commander-in- 
chief  of  an  army  exercises  against  an 
enemy  or  a  private  citizen  in  enemy 
territory  in  case  of  the  infraction  by 
them  of  the  laws  of  war; ''Manning,  Int. 
L.,  2  ed.  Amos.  (1875)  145n.  "Re- 
prisals in  war  consist  in  acts  of  retalia- 
tion, such  as  the  seizure  of  persons  or 
property  of  the  enemy  by  way  of  in- 
demnity or  to  prevent  repetition  of  the 
offense  in  case  of  violations  of  the  rules 
of  warfare  by  the  opposing  belligerent; 
Hershey.  Int.  L.,  (1912)  354.  See  2 
Oppenheim,  Int.  L.,  2  ed.  (1912)  305; 
Vattel,  (1758)  Chitty's  Trans.  Book 
III.  §142;  Walker,  Science,  Int.  L., 
(1893)  349;  2  Westlake,  Int.  L.,  2  ed. 
(1913)  123;  Zouche,  L.  of  Nations, 
(1650),  Carnegie  ed..  Part  II.  X.  8. 
"Retaliation  in  War,"  Henry  Wager 


Halleck;   6  Amer.  J.  Int.  Law,  107. 

•"1782 — ^Joshua  Huddy,  a  captain 
in  the  army  of  the  American  insurgents, 
was  taken  prisoner  by  loyalists  and 
handed  over  to  a  Captain  Lippencott 
for  the  ostensible  purpose  of  being 
exchanged,  but  was  arbitrarily  hanged. 
The  commander  of  the  British  troops 
had  Lippencott  arrested,  and  ordered 
him  to  be  tried  for  murder.  Lippen- 
cott was,  however,  acquitted  by  the  ^ 
court-martial,  as  there  was  evidence  to 
show  that  this  command  to  execute 
Huddy  was  in  accordance  with  orders 
of  a  Board  which  he  was  bound  to  obey. 
Thereupon  some  British  officers  who 
were  prisoners  of  war  in  the  hands  of 
the  Americans  were  directed  to  cast  lots 
to  determine  who  should  be  executed 
by  way  of  reprisal  for  the  execution  of 
Huddy.  The  lot  fell  on  Captain  Asgill. 
a  young  officer  only  nineteen  years  old, 
and  he  would  have  been  executed  but 
for  the  mediation  of  the  Queen  of 
France,  who  saved  his  life;"  2  Oppen- 
heim, Int.  L.,  2  ed.  (1912)  306;  3  Philli- 
more,  Int.  L.,  3  ed.  (1879-1888)  169, 
170.  1870— During  the  i'ranco-Gcr- 
man  War,  Germany  ordered  forty 
French  notables  to  be  seized  and  to  be 
taken  away  into  captivity  as  a  retalia- 
tion upon  the  French  for  refusing  to 
liberate  the  crews  of  forty  captured 
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merchantmen;  2  Oppenheim,  Int.  L., 
2ed.  (1912)317.  "  The  British  Govern- 
ment, having  sent  to  England,  early  in 
1813,  to  be  tried  for  treason,  twenty- 
three  Irishmen,  naturalized  in  the 
United  States,  who  had  been  captured 
on  vessels  of  the  United  States,  Congress 
authorized  the  President  to  retaliate. 
Under  this  act,  General  Dearborn 
placed  in  close  confinement  twenty- 
three  prisoners  taken  at  Fort  George. 
Genera]  Prevost,  under  express  direc- 
tions of  Lord  Bathurst,  ordered  the 
close  imprisoimient  of  double  the  num- 
ber of  commissioned  and  non-commis- 
sioned United  States  officers.  This  was 
followed  by  a  threat  of  'unmitigated 
severity  against  the  American  citizens 
and  villages'  in  case  the  system  of 
retaliation  was  pursued.  Mr.  Madison 
having  retorted  by  putting  in  confine- 
ment a  similar  number  of  British 
officers  taken  by  the  United  States, 
General  Prevost  immediately  retorted 
by  subjecting  to  the  same  discipline  all 
his  prisoners  whatsoever.  A  better 
temper,  however,  soon  came  over  the 
British  Government  by  whom  this 
system  had  been  instituted.  A  party  of 
United  States  officers,  who  were  prison- 
ers of  war  in  England,  were  released  on 
parole,  with  instructions  to  state  to  the 
President  that  the  twenty-three  pris- 
oners who  had  been  charged  with 
treason  in  England  had  not  been  tried, 
but  remained  on  the  usual  basis  of 
prisoners  of  war.  This  led  to  the  dis- 
missal on  parole  of  all  the  officers  of 
both  sides;*'  2  Oppenheim,  Int.  L.,  2 
ed.  (1912)  307,  308.  The  act  of  the 
British  in  burning  the  capitol  at  Wash- 
ington was  justified  by  them  as  a 
retaliation;  Woolsey,  Int.  L.,  6  ed. 
(1897)  222.  223.  '*Two  French  officers 
in  the  service  of  Savoy  being  captured 
on  board  a  privateer  fitted  out  by  the 
British  Ambassador  Hill  and  executed 
by  the  French,  the  English  Secretary 


declined  to  authorize  the  exercise  cf 
reprisals  except  upon  Irishmen  cap- 
tured whilst  serving  in  the  armies  of 
France.  Mr.  Hill  to  Mr.  Secretary 
Hedges,  1  Sept.  9,  1704.  Sir  C.  Hedges 
to  Mr.  Hill,  Sept.  26,  1704,  and  Dec. 
1 ,  1 704.  Diplomatic  correspondence  of 
the  Right  Hon.  Richard  Hill,  i,  pp.  159, 
172,  420;"  Walker,  Science,  Int.  L., 
( i  893)  350,  n.  1 .  As  to  the  forbearance 
of  the  British  commanders  in  answer  to 
the  barbarous  decree  of  the  French  in 
1793,  directing  that  no  quarter  be 
given  to  British  or  Hanoverian  troops, 
see  3  Phillimore,  Int.  L.,  3  ed.  (1879- 
1888)  176,  177.  War  of  German  Ag- 
gression (1914-18). — German  tribes  in 
the  beginning  of  the  war  with  unex- 
ampled ferocity  and  barbarity,  directed 
violence  from  airships  against  cities  and 
towns  back  of  the  enemy  lines,  destroy- 
ing the  lives  of  a  large  number  of  civil- 
ians, many  of  them  women  and  children. 
The  Allies  hesitated  long,  but  finally, 
and  with  ever>'  possible  justification, 
launched  similar  attacks  against  the 
German  cities.  The  German  also  used 
poison  gas  and  streams  of  fire  for  the 
first  time,  resulting,  for  the  time  being, 
in  almost  complete  annihilation  of  their 
opponents.  The  Allies  were  forced  in 
self-defense  to  resort  to  the  same 
methods  of  warfare.  The  Germans  per- 
sistently bombared  Red  Cross  units 
and  hospitals,  but  the  Allies,  with  that 
humanity  and  manhood  which  charac- 
terized their  entire  conduct  of  the  war, 
refrained  from  similar  attacks  behind 
the  German  lines.  The  Germans,  on 
occupation  of  northern  France  and 
Belgium,  destroyed  private  property, 
killed  and  mutilated  the  inhabitants 
without  restraint.  The  Allies,  on 
occupying  German  territory,  observed 
all  the  rules  of  civilized  warfare,  an 
attitude  which  the  Germans  apparently 
are  not  sufficiently  elevated  to  under- 
stand. 
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§768.  A  belligerent  may  completely  invest  a  portion  of  the 
enemy  territory  and  cut  off  all  commtmication  with  it  whatever. 
When  a  land  place  is  surrounded  entirely  on  land  it  is  called  a  siege, 
and  the  place  invested  is  generally  a  town  or  a  fort.*  When  the  place 
is  a  seaport,  and  the  hostile  operations  cut  off  all  commtmication  by 
sea,  the  operation  is  called  a  blockade.  When  there  is  a  blockade 
by  one  belligerent  of  the  ports  of  another,  there  is  an  actual  substi- 
tution of  the  exclusive  jurisdiction  of  the  blockading  state  for  that 
of  the  blockaded  state  immediately  around  the  blockaded  place.  This 
is  true  whether  the  marginal  belt  is  a  mere  apptutenance  of  the  juris- 
diction over  the  adjoining  land  or  whether  it  is  an  absolute  complete 
jurisdiction  extending  to  the  full  limit.  In  either  case,  whatever 
that  jurisdiction  in  fact  is,  it  is  displaced  by  the  jurisdiction  of  the 
state  blockading  the  other  state;  consequently,  neutral  vessels  may 
not  run  the  blockade  because  the  attacking  state  jurisdiction  inter- 
venes and  prevents  the  entrance  of  the  ships.'  This  is  perhaps 
the  reason  why  the  blockade  must  be  in  fact  effective  to  be  recognized 
because  unless  there  is  an  actual  folrce  sufficient  to  maintain  the 
blockade,  as  it  is  said,  there  is  no  force  stxfiicient  to  displace  the 
jurisdiction  of  the  other  state.  If  the  marginal  jurisdiction  is  limited 
to  protection,  it  will  exist  in  time  of  war  only  to  the  extent  that  it 
can  be  maintained  by  force,  and  when  the  blockading  state  over- 
throws it  in  fact,  the  marginal  jurisdiction  in  fact  passes  to  the 
blockader.  We  must  consider  the  blockade  (A)  as  an  act  of  sea 
warfare;  (B)  as  an  infringement  of  the  freedom  of  access  of  neutral 
ships. 


•"The  word  blockade  properly  de- 
notes obstructing  the  passage  into  or 
from  a  place  on  either  element,  but  is 
more  especially  applied  to  naval  forces 
preventing  communication  by  water;" 
Woolsey,  Int.  L.,  6  ed.  (1897)  351. 
For  documents  on  the  subject  of  block- 
ade, see  3  Wheat,  appendix.  Note  1. 
"Blockade  is  a  measure  of  war  by 
which  the  forces  of  one  belligerent 
obstruct  communication  with  a  place  or 
port  of  the  enemy,  and  is,  in  general, 
applied  to  the  prevention  of  communi- 
cation by  water;"  Wilson,  Int.  L., 
(1910)    439.      "The    word    blockade 


properly  denotes  obstructing  the  pas- 
sage into  or  from  a  place  on  either 
elem^t,  but  is  more  especially  applied 
to  naval  forces  preventing  communica- 
tion by  water;"  Woolsey,  Int.  L.,  6  ed. 
(1897)  342. 

^  This  is  somewhat  the  theory  ad- 
vanced by  Hautefeuille  noticed,  2 
Halleck,  Int.  L.,  4  ed.  (1908)  241.  and 
to  which  the  latter  author  (on  p.  242) 
objects  on  the  groimd  that  it  confuses 
the  so-called  rights  of  blockade  with  the 
so-called  rights  of  military  occupation, 
which  are  not  only  distinct  in  their 
nature  but  essentially  different  in  their 
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Preliminary. 


§769.  Hostilities  may  be  suspended  from  time  to  time  and 
renewed,  and  they  must  obviously  be  finally  suspended  before  the 
war  can  be  ended.  Suspensions,  therefore,  are  temporary  or  final. 
This  part  of  the  subject  is  frequently  treated  by  the  writers  under  the 
heading  of  non-hostile  intercourse,  which  is  correct  so  far  as  the 
fighting  forces  which  we  are  discussing  is  concerned.  We  may  dis- 
tinguish (A)  flags  of  truce;  (B)  passports;  (C)  safe-conducts; 
(D)  truces;  (E)  armistices;  (F)  capitulations.  The  first  three  are 
unilateral  acts  by  a  belligerent  and  obviously  have  no  effect  outside 
his  own  lines  except  where  respected  by  the  enemy.  They  present 
no  particular  difficulty  and  require  no  extended  discussion.  We 
shall  discuss  truces,  armistices  and  capitulations.*  It  is,  however, 
extremely  difficult  to  distinguish  between  a  truce,  an  armistice  and  a 
suspension  of  arms,  as  the  terms  are  frequently  used  interchangeably.* 


Truces. 

§770.  It  is  necessary  for  the  hostilities  to  end  at  some  time,  and 
frequently  necessary  or  desirable  during  the  continuance  of  war 
that  hostilities  should  cease  over  a  particular  area,  or  for  a  particular 


le^al  consequences,  an  answer  which 
betrays  the  deplorable  ambiguity  of  the 
use  of  the  word  right.  Substituting  the 
correct  word,  we  have  power  of  block- 
ade, power  of  military  occupation, 
which  are  both  state  acts  and  only  dis- 
tinguishable because  of  the  means  of 
carrying  them  out  and  the  place  of 
exercise.  To  say,  as  the  learned  author 
does  (on  p.  210),  that  the  law  confers  a 
right  to  capture  enemy  property  and 
imposes  on  neutrals  an  obligation  not 
to  interfere  with  the  proper  exercise  of 
this  right,  and  that  running  a  blockade 
is  such  an  interference,  is  to  drift  in 
clouds  of  ambiguity  far  removed  from 
the  actual  facts  of  the  international 
world.  The  theory  has  been  advanced 
that  the  blockade  can  only  exist  within 


the  marginal  jurisdiction  of  the  block- 
aded state.  Manning,  Int.  L.,  2  ed. 
Amos.  (1875)  410,  says  that  there  is  no 
basis  for  the  theory  in  fact,  and  its 
application  in  practice  would  impair 
the  validity  of  undisputed  principles  of 
blockade  that  the  right  is  a  pure  war 
right. 

■See  Ayala,  Uw  of  War,  (1582) 
Carnegie  Ed.,  I.  VI.;  Grotius,  Belli,  ac. 
Pads  (1625),  Whewell's  Trans.  III.  c. 
XXI.  XIV.  et  seq.;  2  Halleck,  Int.  L., 
4ed.  (1908)  345  et  seq.;  Hall,  Int.  Law, 
6  ed.  (1909)  538  et  seq.;  3  Phillimore, 
Int.  L.,  3  ed.  (1789-1888)  165  et  seq.; 
Wilson.  Int.  L.,  (1910)  357;  Zouche,  L. 
of  Nations  (1650),  Carnegie  ed..  Part 
II.  IX.  18-22. 

•  Hall,  Int.  Law,  6  ed.  (1909)  540n», 
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time.*®  The  cessation  of  hostilities  must  therefore  proceed  from 
mutual  endeavor  and  assent  of  each  party.  One  party  cannot  stop 
fighting  while  the  other  goes  on.  The  arrangement  between  the 
commanders  of  the  opposing  forces  by  which  hostilities  are  suspended 
is  sometimes  called  a  truce."  Such  truce  may  be  followed  by  general 
peace  ending  the  war,  or  hostilities  may  be  renewed  and  the  war 
carried  on.*' 


*®For  a  discussion  of  truces,  see 
Ayala,  Law  of  War,  (1582)  Carnegie 
Ed.,  L  VI.  6,  19,  VII.;  2  Halleck,  Int. 
L.,  4  ed.  (1908)  346  et  seq.;  Zouche,  L. 
of  Nations  (1650),  Carnegie  ed..  Part 
II.  IX.  23-25.  See  Hague  Convention, 
1899,  II,  1907,  IV,  respecting  laws  and 
customs  of  war  on  land,  Arts.  32-34. 
The  question  was  formerly  discussed 
of  what  is  lawful  during  a  truce,  that  is, 
what  acts  of  hostilities  may  be  com- 
mitted by  the  parties  during  that 
p3riod;  Ayala,  Law  of  War,  (1582) 
Carnegie  Ed.,  I.  VI.  19  et  seq.;  Grotius, 
Belli,  ac.  Pads  (1625),  Whewell's 
Trans.  III.  XXI.  V. 

"  A  truce  was  frequently  described  as 
a  sequestral  peace,  occasional  peace, 
camp  peace,  holiday  or  vacation  of  war, 
slumber  of  war,  all  of  which  terms 
clearly  indicate  the  idea  that  it  is 
merely  a  temporary  cessation  of  hostili- 
ties; Grotius,  Belli,  ac.  Pacis  (1625), 
Whewell's  Trans.  III.  XXI.  1.  2. 
"Agreements  for  the  temporary  cessa- 
tion of  hostilities  are  called  suspensions 
of  arms  when  they  are  made  for  a 
passing  and  merely  military  end  and 
take  effect  for  a  short  time  or  within  a 
limited  space;  and  they  are  called 
truces  or  armistices  when  they  are  con- 
cluded for  a  longer  term,  especially  if 
they  extend  to  the  whole  or  a  consider- 
able portion  of  the  forces  of  the  belliger- 
ents, or  have  an  entirely  or  partially 
political  object;  Hall,  Int.  Law,  6  ed, 
(1909)  540.  '•  Sometimes  it  is  agreed  to 
suspend  hostilities  for  a  certain  time; 
and,  if  this  convention  be  made  but  for 
^  very  short  period,  or  only  regards 


some  particular  place,  it  is  called  a 
cessation  or  suspension  of  arms.  Such 
are  those  conventions  made  for  the 
purposes  of  burying  the  dead  after  an 
assault  or  a  battle,  and  for  a  parley  or 
a  conference  between  the  generals  of 
the  belligerent  armies.  If  the  agree- 
ment be  for  a  more  considerable  length 
of  time,  and  especially  if  general,  it  is 
more  particularly  described  by  the 
appellation  of  a  truce;*'  Vattel,  (1758) 
Chitty's  Trans.  Book  III.  §233.  '*  Tru- 
ces, including  suspensions  of  hostilities, 
import,  generally  speaking,  a  cessation 
of  all  hostility,  and  a  desisting  from  all 
enterprises  which  the  enemy  would 
have  been  able  to  hinder  us  from  exe- 
cuting, if  no  truce  had  existed.  Truces, 
properly  so  called,  whether  made  for  a 
definite  or  indefinite  time,  import  an 
obligation  on  the  parties  to  revoke 
them,  before  they  re-comments  hos- 
tilities; and,  according  to  a  generally 
received  custom,  this  revocation  ought 
to  take  place  three  days,  at  least,  be- 
forehand ; "  Martens,  Summary,  ( 1 788) 
Cobbett's  Trans.  VI.  c.  IV.  2. 

"  1470 — Truce  for  ten  years  between 
Henry  VIII.  and  Louis  XI.  providing 
that  should  either  party  surprise  any 
town  or  castle  of  the  other,  the  latter 
might  besiege  or  assault  the  same  or 
gain  it  in  any  other  forcible  manner 
\vithout  the  truce  being  thereby  broken 
or  infringed,  and  the  party  injured  was 
to  recover  from  the  other  the  amount 
of  the  damage  sustained  by  the  sur- 
prisal;  Manning,  Int.  L.,  2  ed.  Amos. 
(1875)  132.  "While  the  Duke  of 
Lancaster  besieged  Dinant^  in  Brittany, 
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a  suspension  of  arms  was  agreed  upon, 
during  which  the  soldiers  of  each  party 
had  free  liberty  of  ingress  and  egress,  at 
their  respective  stations.  One  of  the 
brothers  of  Bertrand  du  Guescelin, 
taking  advantage  of  this,  was  exercising 
his  horse  in  the  fields,  when  he  was  met 
by  a  Knight  called  Thomas  of  Canter- 
bury, who  seeing  him  richly  dressed  and 
well  mounted,  and  finding  him  to  be  a 
brother  of  Bertrand 's,  immediately 
seized  him  and  demanded  a  thousand 
florins  of  gold  for  his  ransom.  It  was  in 
vain  that  the  prisoner  urged  the  truce 
in  his  defence.  Canterbury  persisted, 
and  Bertrand  coming  into  the  camp  to 
complain  before  the  Duke  of  Lancaster, 
he  asserted  roundly  that  the  capture 
was  legitimate  according  to  the  rules 
of  honor,  and  that  he  would  prove  it 
body  to  body.  The  duke,  instead  of 
preventing  the  combat,  and  giving 
liberty  to  the  prisoner,  was  judge  of 
the  lists;  and  it  was  not  till  Bertrand 
was  victorious  that  his  brother  was 
restored;"  1  Ward,  Hist.,  (Dublin, 
(1795)  187.  For  regulations  of  the 
United  States  Navy  of  August  7,  1876, 
concerning  flags  of  truce,  see  2  Halleck, 
Int.  L.,  4  ed.  (1908)  346n*.  The  report 
of  the  truce  between  the  Russians  and 
the  Germans  in  November,  1917,  dur- 
ing the  War  of  the  German  Aggression 
(19.14-18),  as  it  appeared  in  the  public 
press  was  as  follows:  Petrograd,  No- 
vember 29  (delayed). — The  report  of 
the  representatives  sent  through  the 
German  lines  by  Ensign  Krylenko,  the 
Bolsheviki  commander-in-chief,  to  be- 
gin negotiations  for  an  armistice,  was 
given  out  here  today.  It  shows  that 
the  agreement  to  take  up  the  n^otia- 
tions  was  made  on  behalf  of  the  Ger- 
mans by  their  commander-in-chief .  It 
was  agreed,  as  reported  yesterday,  that 
the  conference  should  be  held  Sunday, 
December  2,  at  German  headquarters 
in  Brest-Litovsk.  The  text  of  the 
report  follows:    "We  crossed  the  line, 


preceded  by  a  trumpeter  carrying  a 
white  flag.  Three  hundred  yards  from 
the  German  entanglements  we  were 
met  by  German  officers.  At  5  o'clock, 
our  eyes  blind-folded,  we  were  con- 
ducted to  a  battalion  staff  of  the  Ger- 
man Army,  where  we  handed  over  our 
written  authorization  from  the  National 
Commissaries  to  two  officers  of  the 
German  General  Staff,  who  had  been 
sent  for  the  purpose.  The  negotiations 
were  conducted  in  the  French  language. 
Our  proposal  to  carry  on  negotiations 
for  an  armistice  on  all  the  fronts  of 
belligerent  countries,  in  order  later  to 
make  peace,  was  immediately  handed 
over  to  the  staff  of  the  division,  whence 
it  was  sent  by  direct  wire  to  the  staff 
commander  of  the  eastern  front  and  to 
the  chief  commander  of  the  German 
armies.  At  6.20  o'clock  we  were  taken 
in  a  motor  car  to  the  minister's  house 
on  the  road  from  Dvinsk  to  Penevyezh, 
where  we  were  received  by  Divisional 
General  von  Hoffmeister,  who  informed 
us  that  our  proposal  had  been  handed 
to  the  highest  commander  and  that  a 
reply  probably  would  be  received  in 
twenty-four  hours.  But  at  7.50  o'clock 
the  first  answer  from  the  general  com- 
mand already  had  been  received,  an- 
nouncing agreement  to  our  proposals 
and  leaving  the  details  of  the  next  meet- 
ing to  General  von  Hoffmeister  and  the 
parliamentarians.  After  an  exchange 
of  opinion  and  further  communication 
by  wire  from  the  chief  of  the  general 
command  at  midnight  we  were  given 
by  Von  Hoffmeister  a  written  answer 
to  our  proposal.  In  view  of  the  fact 
that  ours  was  written  in  Russian  the 
answer  was  given  in  German.  The 
reply  was:  'The  chief  of  the  German 
eastern  front  is  prepared  to  enter  into 
n^otiations  with  the  Russian  chief 
command.  The  chief  of  the  German 
eastern  front  is  authorized  by  the  Ger- 
man commander-in-chief  to  carry  on 
negotiations  for   an   armistice.      The 
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§771.  An  armistice  is  an  agreement^'  for  the  suspension  of  hos- 
tilities and  appears  to  differ  from  a  truce  only  in  that  the  former 
is  entered  into  with  a  view  of  finally  terminating  the  war,  while  a 
truce  is  only  temporary  and  contemplates  the  renewal  of  hostilities 
at  the  expiration  of  the  time  fixed.*^ 


chief  of  the  Russian  armies  is  requested 
to  appoint  a  commission  with  written 
authority  to  be  sent  to  the  headquarters 
of    the    commander   of   the   German 
eastern  front.    On  his  side,  the  German 
commander  likewise  will  name  a  com- 
mission   with    special    authorization. 
The  day  and  hour  of  the  meeting  are 
to  be  fixed  by  the  Russian  commander- 
in-chief.    It  is  demanded  that  the  Ger- 
man commander  he  warned  in  due  time 
to  prepare  a  special  train  for  the  pur- 
pose.    Notice  must  be  given  at  which 
part  it  is  intended  to  cross  the  front. 
The  commander  of  the  German  eastern 
front  will  place  at  the  disposition  of  the 
Russian  commission  the  necessary  ap- 
paratus so  that  it  may  keep  in  com- 
munication with  its  chief  command. — 
Von  Hoflfmeister.*    The  Russian  parlia- 
mentarians decided  to  appoint  as  the 
place  the  junction  of  the  Dvinsk-Vilna 
line,  whence  the  Russian  representa- 
tives will  be  conducted  to  the  Brest- 
Litovsk  headquarters  of  the  General 
commander.     The  time  appointed  is 
midday    on    November    19    (Russian 
calendar,  or  December  2  new  calendar). 
At  the  same  time  we  were  informed  that 
no  firing  would  occur  unless  prompted 
and  that  enemy  fraternization  would 
be  stopped.    We  were  blindfolded  again 
and  conducted  to  our  lines."     "The 
case  of  Arabi  Pasha  at  Alexandria  is 
very  similar  to  the  above.     On  the 
morning  of  July   12,   1882,  while  the 
British  fleet  was  lying  off  Alexandria,  in 
support  of  the  authority  of  the  Khedive 
of  Egypt,  and  the  rebels  under  Arabi 
Pasha  were  being  driven  to  great  straits, 


a  rebel  boat,  carrying  a  white  flag  of 
truce,  was  observed  approaching  H.  M. 
S.  *  Invincible  *  from  the  harbor,  where- 
upon H.  M.  ships  'Temeraire*  and 
'Inflexible,'  which  had  just  commenced 
firing,  were  ordered  to  suspend  fire.  So 
soon  as  the  firing  ceased,  the  boat, 
instead  of  going  to  the  'Invincible,' 
retimied  to  the  harbor.  A  flag  of  truce 
was  simultaneously  hoisted  by  the 
rebels  on  the  Rasel-tin  fort.  These 
deceits  gave  the  rebels  time  to  leave  the 
works  and  to  retire  through  the  town, 
abandoning  the  forts,  and  withdrawing 
the  whole  of  their  garrison,  under  the 
flag  of  truce.  Furthermore  they  left  the 
Bedouin  convicts  to  pillage  and  Are  the 
town  and  murder  the  Europeans.  For 
these  offences  Arabi  was  brought  to 
trial  by  the  Egyptian  Government  and 
condemned,  with  the  full  approval  of 
the  Government  of  Great  Britain;"  2 
Halleck,  Int.  L.,  4  ed.  (1908)  350,  351. 
"See  Hague  Conventions,  1899,  II, 
1907,  IV,  respecting  laws  and  customs 
of  war  on  land.  Arts.  36-41. 

'*  "A  temporary  suspension  of  the 
operations  of  war  at  one  or  more  places 
is  called  a  truce  or  armistice.  A  truce 
may  be  special,  referring  to  operations 
in  a  district  or  between  certain  parts  of 
armies;  or  general,  implying  a  cessa- 
tion of  hostilities  in  all  places;"  Wool- 
sey.  Int.  L.,  6  ed.  (1897)  257.  "A 
cessation  of  active  hostilities  for  a  par- 
ticular period  agreed  upon  by  com- 
batants is  termed  an  Armistice;" 
Walker,  Science.  Int.  L.,  (1893)  369. 
"An  armistice  is  a  suspension  of  mili- 
tary operations  by  agreement  between 
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The  word  is  not  accurately  used,  however,  and  it  is  not  possible 
to  affix  any  definite  meaning  to  it  J* 

Capitulations. 

§772.    To  capitulate  is  to  surrender  on  stated  terms.**    We  must 
distinguish  the  act  of  capitulation,  the  terms  of  the  capitulation,  and 


the  belligerents;"  Wilson,  Int.  L., 
(1910)  360.  "An  armistice  is  a  tempo- 
rary cessation  of  active  military  opera- 
tions within  certain  limits;  may  be 
general  or  local;"  Walker,  Man.  Int. 
L.,  (1895)  154.  "An  armistice  is  de- 
fined by  Paulus  as  an  agreement  for  a 
short  and  for  the  present  time  that  the 
combatants  will  not  attack  one  an- 
other;" Zouche,  L.  of  Nations  (1650), 
Carnegie  ed.,  Part  I.  IX.  3. 

'*  Article  2  of  the  General  Armistice 
agreed  upon  at  the  end  of  the  Franco- 
German  War,  on  January  28,  1871, 
tleclared  that  the  purpose  of  the  anris- 
tice  was  to  create  a  possibility  for  the 
French  Government  to  convoke  a  Par- 
liamentary Assembly  for  the  purpose  of 
determining  whether  the  war  should  be 
continued;  2  Oppenheim,  Int.  L.,  2  ed. 
(1912)  292.  Article  1  of  the  General 
Armistice  of  January  28,  1871,  at  the 
end  of  the  Franco-Prussian  War,  ex- 
cluded all  military  operations  in  the 
Departments  du  Doubs,  du  Jura,  de  la 
Cote  d'Or,  and  likewise  the  siege  of  Bel- 
fort;  2  Oppenheim,  Int.  L.,  2ed.  (1912) 
292.  For  protocol  of  August  12,  1898, 
between  the  United  States  of  America 
and  Spain  and  proclamation  of  the  Pre- 
sident of  the  United  States  of  the  same 
date,  see  Wilson,  Int.  L.,  (1910)  361. 
For  text  of  the  armistice  between 
Russia  and  Japan  preliminary  to  the 
going  into  operation  of  the  treaty  of 
Portsmouth  of  1905,  see  Wilson,  Int. 
L.,  (1910)  361.  "By  the  convention 
of  February  29,  ratified  by  General 
Butler,  March  5,  and  published  in 
gcnen^l  orders.  No.  18,  March  6,  1848, 
it  was  stipulated   that   the   Mexican 


civil  authorities,  political,  adminis- 
trative, and  judicial,  were  to  be 
re-established  and  installed  in  their 
respective  offices.  The  terms  of  the 
convention  were  general,  and  included 
the  entire  republic  of  Mexico.  But 
California,  although  a  part  of  the 
Mexican  territory,  had  been  organized 
into  a  separate  military  department, 
entirely  independent  of  the  general 
commanding  in  Mexico.  Pico,  the 
Mexican  governor  of  California,  basing 
himself  on  the  words  of  this  convention, 
demanded  of  the  American  nrilitary 
governor  of  that  department  to  be 
reinstated  and  recognized  in  his  official 
position  and  character.  The  American 
commander  not  only  refused  to  comply 
with  Pico's  demand,  but  adopted  pretty 
severe  measures  to  prevent  any  attempt 
on  his  part  to  exercise  authority  in  Cali- 
fornia. If  the  convention,  entered  into 
by  General  Butler  in  the  capital  of 
Mexico,  was  really  intended  to  include 
California,  as  its  terms  would  seem  to 
indicate,  he,  undoubtedly,  exceeded  his 
powers,  and  the  armistice,  so  far  as  con- 
cerned California,  was  utterly  null  and 
void;"  2  Halleck,  Int.  L.,  4  ed.  (1908) 
348,  349.  War  of  the  German  Aggres- 
sion (1914-18),  armistice  between  the 
Allies  and  Germany,  dated  November 
11,  1918.  For  translation  of  text  see 
Current  History,  9,  Part  1,  63;  Official 
Bulletin  460,  November  11,  1918;  13 
American  J.  Int.  L.,  Supp.  97  et  seq. 
Armistice  between  the  Allies  and  Aus- 
tria,  dated  November  3,  1918.  For 
text  see  Current  History,  9,  Part  1, 396; 
Official  Bulletin  454,  November  6, 1918. 
>*  "A  capitulation  is  an  agreement 
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the  agreement  in  which  the  terms  are  embodied.  The  writers  fail 
to  make  this  distinction  and  leave  it  uncertain  which  of  them  they 
refer  to  by  the  word  "capitulation.***^  A  few  cases  are  referred  to  in 
the  note.** 

Summary. 

8773.  Each  independent  state  may,  by  virtue  of  its  inherent 
power,  conduct  the  hostiHties  in  such  manner  as  it  sees  fit,  which 
may  be  unrestrained,  and  in  such  case  is  characteristic  of  a  barbaric 
people.*  The  growth  of  humane  ideas,  the  institution  of  regular 
armed  forces  and  the  discipline  incident  thereto,  the  increase  in 
commerce  and  greater  value  of  property,  and  the  influence  of  chivalry 
all  contributed  to  introduce  restraints  on  the  method  of  conducting 
hostilities,*  the  description  of  which  restraints  is  referred  to  as  the 
laws  of  war;   all  of  which  bend,  however,  to  the  necessity  of  over- 


under  which  a  body  of  troops  or  a  naval 
force  surrenders  on  conditions;"  Hall, 
Int.  Law,  6  ed.  (1909)  547.  "Capitula- 
tions are  agreements  entered  into  by  a 
commanding  officer  for  the  surrender  of 
his  army,  or  by  the  governor  of  a  town, 
or  a  fortress,  or  a  particular  district  of 
country,  to  surrender  it  into  the  hands 
of  the  enemy;*'  2  Halleck,  Int.  L.,  4  ed. 
(1908)  354.  "Capitulations  are  agree- 
ments entered  into  between  command- 
ing officers  in  regard  to  the  surrender 
of  a  vessel,  a  place,  or  a  military  for- 
tress;" Wilson,  Int.  L.,  (1910)  358. 
"A  capitulation  is  an  agreement  defin- 
ing the  conditions  of  surrender  of  mili- 
tary forces,  places,  or  districts  within 
the  command  of  an  officer;"  Wilson  & 
Tucker,  Int.  L.,  (1901)  269.  "Capitu- 
lations are  conventions  between  armed 
forces  of  belligerents  stipulating  the 
terms  of  surrender  of  fortresses  and 
other  defended  places,  or  of  men-of-war, 
or  of  troops;"  2  Oppenheim,  Int.  L., 
2  ed.  (1912)  284.  "Capitulations  by 
virtue  of  which  a  particular  body  of 
troops  or  a  particular  town  or  territory 
submits,  under  certain  conditions,  to 
the  enemy;"  3  Phillimore,  Int.  L.,  3 
ed.  (1879-1888)  184.  "Capitulations 
in  virtue  of  which  a  body  of  troops,  a 
fortress,  a  town,  a  province,  or  a  coun« 


try,  submits  to  the  enemy  on  certain 
conditions;"  Martens, Summar>%  ( 1 788) 
Cobbett's  Trans.  VI.  c.  IV.  2. 

"  For  discussion  see  2  Halleck,  Int. 
L.,  4  ed.  (1908)  354  et  seq.;  Hall,  Int. 
Law,  6  ed.  (1909)  547  et  seq. ;  2  Oppen- 
heim, Int.  L.,  2  ed.  (1912)  284  et  seq.; 
3  Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
1 89-206 ;  Vattel,  (1758)  Chitty 's  Trans. 
Book  III.  §§261-264.  Hague  Conven- 
tions, 1899,  II,  1907,  IV,  respecting  the 
laws  and  customs  of  war  on  land.  Art.  35. 

"  1808,  May  16— Capitulation  of  the 
Castle  of  Thorshaven  on  the  Danish 
island  of  Stromoe  to  Great  Britain;  3 
Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
1 98.  1 865 — Capitulation  between  Sher- 
man and  Johnston  was  not  sanctioned 
by  the  United  States  Government; 
Wilson  &  Tucker,  Int.  L.,  (1901)  269. 
1898,  July — Capitulation  of  Santiago 
was  not  ratified  by  the  sujjerior  powers; 
Wilson  &  Tucker,  Int.  L.,  (1901)  269. 
For  discussion  of  some  capitulations,  see 
Hall,  Int.  Law,  6  ed.  (1909)  548,  549; 
2  Halleck,  Int.  L.,  4  ed.  (1908)  354; 
1  Halleck,  Int.  L..  4  ed.  (1908)  297, 
298;  2  Oppenheim,  Int.  L.,  2  ed.  (1912) 
287-289;  3  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  189  et  seq. 

*  See  §731,  ante. 

*See  §732,  ante. 
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coming  the  enemy,  which  necessity  is  defined  and  understood  accord- 
ing to  the  civilization  and  humanity  of  the  parties  waging  the  war. 
The  barbarian  would  regard  as  necessary  that  which  civilized  man 
would  consider  unnecessary.  The  determination  of  what  is  necessary, 
therefore,  is  the  add  test  of  the  civilization  and  himianity  of  a  state.* 
The  term  "laws  of  war"  designates  the  description  of  the  principles 
of  international  law  which  apply  to  the  conduct  of  hostilities  by 
independent  states.  Violence  by  individuals  is  subject  to  mtmidpal 
law,  and  therefore  the  laws  of  war  are  not  applicable.  These 
rules  have  the  least  binding  effect  of  any  prindples  of  international 
law,  as  the  relation  to  which  they  apply  is  one  where  the  inter- 
national factors  of  conduct  are  the  least  operative.''  Many  efforts 
have  been  made  by  international  conventions  since  the  middle  of 
the  nineteenth  century  to  furnish  predse  rules  of  warfare,  in  the 
hope  that  they  would  be  observed  in  hostilities,  and  some  independent 
states  have  embodied  these  rules  in  the  manuals  of  warfare  issued 
for  the  guidance  of  their  armed  forces.  While  these  rules  express  the 
most  advanced  thought  of  the  day,  they  will  not  be  observed  by 
any  state  whose  dvilization  is  not  equal  to  the  content  of  the  rules.* 

The  hostilities  may  occur  on  land,  at  sea,  in  the  air,  beneath  the 
sea,  or  in  belligerent  or  neutral  jurisdiction,  or  in  jurisdiction  of  no 
state,  which  drcimistances  are  frequently  of  importance.*  A  state 
act  is  to  be  distinguished  from  an  individual  act,  as  the  latter  is 
subject  to  the  municipal  law,  and  as  an  individual  can  only  partidpate 
in  the  hostilities  under  the  international  rules  by  acting  under  the 
authority  of  an  independent  state.^  All  individual  members  of  a 
state  which  is  at  war  are  to  be  divided  into  combatants,  or  those 
authorized  to  engage  in  hostilities,  and  non-combatants,  or  those  not 
so  authorized,  which  latter  are  discussed  as  private  individuals  in  a 
subsequent  chapter.  Formerly  no  such  distinction  was  drawn  and 
all  members  of  the  state  physically  able  engaged  in  the  war.  The 
development  of  the  professional  soldier  has  set  apart  a  fighting 
class  and,  in  conjtmction  with  the  factors  we  have  alluded  to,  has 
drawn  a  sharp  distinction  between  the  combatants  and  non-com- 
batants. The  complexity  of  the  latest  developments  of  the  art  of 
warfare  has  necessitated  the  employment  of  the  energy  of  all  mem- 
bers of  the  state  to  an  extent  probably  unknown  except  among 
barbarians.  No  doubt  the  next  war  on  a  large  scale  will  require  for 
its  successful  prosecution  the  enlistment  of  practically  the  entire 
membership  of  the  state  in  some  phase  or  other  of  war  activity.* 

«  See  §733,  ante.  *  See  §735,  ante.  » See§736,  ante. 

•  See  §737,  ante.  ^  See  §738,  ante.  '  See  §739,  ante. 
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Civilian  officers  of  state,  including  the  head  of  state,  not  engaged 
in  fighting,  are  not  usually  the  subject  of  violence  except  when 
in  the  area  of  hostilities,  but  may  be  taken  prisoners  as  a  means  of 
weakening  the  force  of  the  enemy.  An  able  executive  is  the  most 
useful  asset  a  state  can  have  when  going  to  war,  and  the  seizure  of 
such  an  individual  would  be  an  invaluable  means  of  undermining 
the  force  of  the  enemy.' 

Regular  troops  are  the  usual  means  of  carrying  on  the  hostilities 
and  are  uniformed  so  that  they  may  be  clearly  distinguished  as 
such.  They  are  necessary  in  modem  times  owing  to  the  complexity 
of  warfare  and  the  consequent  necessity  of  preliminary  training.'® 
The  only  question  now  is,  whether  other  bodies  of  men  have  the  same 
status.  Militia  were  imknown  in  medieval  times  and  in  the  middle 
ages  and  are  an  evolution  of  modem  democracy.  Autocracies  have 
frowned  upon  them  and  frequently  denied  them  the  privileges  of 
regular  fighters.  In  the  latest  war  they  were  merged  in  the  regular 
forces  to  an  extent  to  be  indistinguishable,  and  the  question  as  to 
whether  they  are  to  receive  any  distinct  treatment  is  probably  now 
of  historic  interest'  and  will  not  likely  often  arise." 

Mercenaries  were  formerly  extensively  employed,  but  the  practice 
has  disappeared  in  modem  times  and  it  is  now  of  historic  interest. 
Where  they  were  employed  they  had  the  same  status  as  the  r^;ular 
troops;  indeed  in  some  instances  they  were  the  only  regular  trcx>ps.'^ 

A  levy  en  masse  is  where  the  people  of  a  country  rise  on  the  approach 
of  an  invader  to  defend  their  homes.  Such  a  body  has  little  chance 
of  success  against  modem  methods  of  warfare.  They  were  of  fre- 
quent occiurence  in  medieval  times  when  they  were  more  nearly 
equal  to  the  troops  of  the  enemy.  Such  a  rising  may  be  under  the 
authority  of  the  state  or  may  occur  as  a  spontaneous  outburst  of 
patriotism.  In  the  latter  case  it  is  not  in  any  way  to  be  distinguished 
from  a  mob,  and  in  the  former,  if  sufficiently  organized  and  officered, 
is  not  to  be  distinguished  from  the  regular  fighting  forces.  Since 
the  unorganized  mob  would  have  little  chance  of  success,  it  seems 
best  to  discourage  the  people  from  engaging  in  any  such  enterprise 
by  denying  them  any  of  the  privileges  of  fighters." 

Barbarous  forces  were  often  used  and  were  objected  to  because 
it  was  supposed  that  they  were  not  able  to  wage  war  in  a  civilized 
manner.     In  the  latest  war  which  occurred,  barbarous  troops  were 

•  See  §740,  ante.  ^'  See  §742,  ante.  >*See  §744,  ante. 

"Sec §741,  ante.  "See  §743,  ante. 
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employed,  but  they  were  models  of  civilized  behavior  compared  to  the 
barbaric  fiends  who  fought  as  the  regular  troops  of  some  of  the 
belligerents." 

The  principles  of  sea  warfare  are  the  same  as  on  land,  except  for 
the  distinction  that  is  necessary  because  of  the  peculiar  nature  of 
the  open  sea  and  the  conduct  of  hostilities  thereon.  The  precise 
definition  of  rules  of  sea  warfare  has  not  progressed  as  far  as  has 
that  of  rules  of  war  on  land.^'  An  armed  public  ship  is  in  the  same 
class  as  the  regular  troops  on  land  and  requires  no  comment  and  has 
already  been  defined  and  discussed.^ 

The  practice  of  emplojring  privateers  has  ceased  in  modem  times 
and  is  now  only  of  historic  interest,  although  a  state  may  even  in 
the  future  resort  to  this  method  of  warfare  if  it  thinks  best.'  Some 
independent  states  have  arranged  for  the  increase  of  their  navies 
on  the  outbreak  of  war  by  converting  merchantmen  previously 
employed  in  peaceful  commerce.  This  has  been  objected  to  prin- 
cipally on  the  ground  that  such  converted  merchantmen  are  not  to 
be  distinguished  from  privateers.  If,  however,  they  are  incorporated 
into  the  navy  and  commanded  by  commissioned  officers,  there  seems 
to  be  no  reason  to  put  them  in  the  privateer  class.  The  question  of 
sudden  conversion  is  immaterial,  as  armed  forces  on  land  may  be 
increased  overnight  by  converting  civilians  into  soldiers,  and  there 
seems  to  be  no  reason  why  the  same  thing  should  not  be  done  at  sea.* 

A  private  merchant  ship  is  not  a  part  of  the  fighting  forces  of  the 
state  and  therefore  may  not  attack  an  enemy  vessel  without  engaging 
in  international  violence  and  bringing  the  commander  of  the  ship 
into  subjection  to  the  municipal  law.  Formerly  merchant  ships 
carried  arms  and  frequently  engaged  in  hostilities.  Indeed  for  a 
long  time  the  distinction  between  the  merchant  ship  and  privateer 
and  the  public  armed  vessel  was  very  slight.  Modem  warships, 
however,  are  so  differently  constructed  and  of  such  a  special  class, 
that  there  is  no  question  whatever  in  any  case  whether  a  ship  is  a 
private  merchantman  or  a  warship. 

The  practice  of  the  independent  states  has  been  to  discourage 
hostilities  by  private  ships,  and  accordingly  the  general  practice  is 
to  deny  the  privileges  of  warfare  to  such  a  ship  when  it  attacks,  but 
permit  it  to  defend  when  so  attacked  without  incurring  any  penalties. 

A  neutral  ship  may  not  resist  capttire  in  any  case,  as  it  has  no 
standing  whatever  to  engage  in  the  hostilities.^ 

"  Sec  §745,  ante.  »» See  $746,  ante.  >  Sec  §747,  ante. 

*  See  §748,  ante,  '  See  §749,  ante,  «  Sec§750,  ante, 
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Aerial  forces  were  first  employed  at  the  beginning  of  the  twentieth 
century,  have  proven  an  effective  means  of  attacking  the  enemy 
and  no  doubt  will  be  resorted  to  on  a  larger  scale  in  future  wars. 
They  require  no  particular  comment.' 

Submarine  warfare  is  in  like  manner  a  modem  development,  and 
the  placing  of  mines,  floating  and  fixed,  and  torpedoes,  has  also 
been  extensively  practiced,  and  requires  no  special  reference.* 

The  implements  of  warfare  will  depend  entirely  on  the  ingenuity 
of  the  combatants  and  there  has  been  little  restraint  in  this  particular. 
The  business  of  making  war  has  been  the  greatest  business  of  man- 
kind in  all  ages,  and  to  its  prosecution  the  greatest  inventive  energy 
of  each  age  has  contributed,  and  consequently  we  find  a  steady 
increase  in  the  efficiency  of  the  means  of  carrying  on  war.  Every 
new  method  of  warfare  has  raised  more  or  less  of  a  public  outcry 
until  the  people  have  grown  familiar  with  it.^ 

The  latest  method  of  offense  is  the  use  of  poison  gas  and  flames, 
and  no  doubt  they  will  be  used  on  even  a  larger  scale  in  the  next  war, 
and  quite  probably  will  be  found  to  be  much  less  deadly  and  inhumane 
than  has  teen  supposed  by  the  civilian  population  viewing  the 
hostilities  from  a  distance.  The  international  lawyer  can  really 
say  nothing  upon  the  question  of  the  implements  of  war,  as  in  no  case 
has  any  argtmient  ever  prevailed  to  restrain  the  use  of  any  particular 
implement,  and  the  question  after  all  is  what  will  be  found  to  be 
most  efficient  for  the  purpose  in  view. 

It  is  also  very  difficult  to  lay  down  any  principles  governing  the 
use  of  treachery  or  deceit.  Since  the  parties  are  fighting  each  other 
at  arms  length,  they  will  resort  to  various  ruses  or  stratagems  to 
deceive  each  other,  and  these  seem  to  have  been  regarded  as  proper 
at  all  times.  Where,  however,  the  parties  have  agreed  upon,  or  it  is 
generally  understood,  that  a  certain  flag  or  emblem  indicates  a 
certain  thing,  or  that  certain  deceit  will  not  be  allowed,  then  the 
government  which  violates  that  understanding  is  committing  treach- 
ery which  the  other  side  may  well  punish  severely  if  the  opportunity 
arises.  Thus,  for  instance,  it  is  generally  considered  proper  for  a 
vessel  at  sea  to  hoist  false  colors  and  deceive  the  enemy,  but  in  all 
cases  the  true  colors  must  be  run  up  the  moment  the  actual  engage- 
ment begins.' 

A  siege  was  a  very  important  operation  of  warfare  in  the  middle 
ages»  when  artillery  was  weaker  than  it  is  now  and  fortifications 

•Seo  §751,  ante.       •  See  §752,  ante,       ^  See  §753.  ante.       •  See  §754,  ante. 
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consequently  offered  greater  resistance  to  an  attacking  force.  There 
were  many  elaborate  rules  laid  down  concerning  the  conduct  of  the 
besieged  and  the  besiegers,  and  in  most  cases  where  the  beseiged 
held  out  and  the  city  was  taken  by  storm  the  besieging  party  treated 
the  inhabitants  and  the  defenders  with  the  greatest  severity  and 
barbarity.  These  principles  are  of  little  importance  in  modem  times, 
as  this  method  of  warfare  is  practically  obsolete.*  Modem  armies 
revolve  frequently  aroimd  fixed  points  in  their  operations,  but  the 
point  is  taken  by  an  assault  or  rush  rather  than  by  the  process  known 
in  medieval  times  as  a  siege. 

Bombardment  of  enemy  coasts  or  territory  by  ships  from  the  sea 
is  of  frequent  occurrence  and  seems  to  call  for  no  restraint  except 
for  the  principle  that  where  an  unfortified  town  is  bombarded  a  pre- 
liminary notice  should  be  given  in  order  that  civilians,  women  and 
children  might  evacuate  the  territory.  This  is  simply  a  principle  of 
humanity  and  will  be  observed  by  civilized  states  and  disregarded 
by  barbarians.^® 

The  principal  privilege  of  the  fighting  man  was  that  of  being 
taken  prisoner  instead  of  being  killed,  and  the  question  as  to  pris- 
oners of  war  is  therefore  of  considerable  importance."  In  ancient 
times  all  members  of  the  enemy  forces  were  killed  and  no  prisoners 
were  taken  at  all.  Then  it  was  found  that  the  labor  of  an  individual 
was  worth  something,  and  the  practice  was  substituted  of  the  belliger- 
ents taking  the  enemy  alive  and  making  slaves  of  them.^*  The  next 
step  was  to  allow  a  ransom  of  the  prisoner,  and  in  the  middle  ages 
and  down  probably  to  the  end  of  the  seventeenth  century  large  sums 
of  money  were  made  in  war  by  capturing  wealthy  individuals  and 
exacting  a  ransom  for  their  delivery."  During  this  period  the  pris- 
oner was  kept  in  captivity  after  the  conclusion  of  the  war  unless  he 
could  be  ransomed.  Sometimes  he  remained  permanently  in  slavery 
or  engaged  in  some  form  of  forced  labor.  The  growth  of  htunane 
feeling,  however,  and  the  obvious  economic  waste  of  depriving  the 
belligerent  parties  of  the  labor  of  the  prisoners  who  had  been  taken, 
led  to  an  amelioration  of  the  practice  and  now  the  prisoners  are 
simply  held  during  the  hostilities  and  returned  when  the  war  is 
terminated,  without  ransom  or  price  of  any  kind."  In  many  cases 
the  beUigerents  wiU  during  the  war  exchange  prisoners.  This  is 
entirely  a  question  of  discretion  on  their  part  and  not  subject  to 
any  rules.** 

•  See  §755,  ante.      "  See§757,  ante.      "  See§761,  ante.      »»  See§762,  ante. 
»•  See §756,  ante.      "  See §758,  ante.      "  See  §764,  ante. 
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The  treatment  of  prisoners  of  war  has  also  greatly  improved  and  a 
civilized  state  in  modern  times  will  see  to  it  that  all  prisoners  cap- 
tured are  given  the  best  possible  food  and  shelter  consistent  with 
the  circimistances  of  the  case.  Barbaric  states,  on  the  other  hand, 
will  treat  the  prisoners  with  great  severity  and  make  little  effort  to 
relieve  them  when  sick  or  attend  to  their  wounds.  All  we  can  sav 
here  is  that  the  treatment  of  the  prisoner  is  improving  with  each 
war.* 

No  attempt  was  made  whatever  in  early  times  to  assist  the  wounded 
or  bury  the  dead,  and  those  who  were  not  able  to  leave  the  battlefield 
would  generally  lie  there  until  they  perished  from  exposure  or  starva- 
tion. The  modem  Red  Cross  movement  was  originated  by  Jean 
Henry  Dunant,  and  it  has  resulted  in  several  conventions  providing 
for  the  amelioration  of  the  condition  of  soldiers  wounded  in  armies 
in  the  field  and  units  are  attached  to  the  various  armies  designated 
as  Red  Cross  Units,  the  personnel  of  which  devote  themselves 
exclusively  to  the  care  of  the  wounded  and  sick.  It  is  perhaps  in  this 
respect  that  modem  warfare  shows  its  greatest  improvement  over 
the  conditions  which  existed  in  medieval  times.* 

Belligerent  occupation  occurs  where  one  belligerent  invades  or 
occupies  part  or  all  of  the  jurisdiction  of  the  enemy.  It  is  an  obvious 
and  appropriate  military  proceeding  and  necessitates  discussion  only 
from  the  aspect  of  how  far  it  affects  the  title  of  the  invaded  state  and 
as  to  the  acts  of  the  invader  in  respect  to  persons  and  property  in 
the  territory;  all  of  which  are  discussed  at  a  subsequent  part  of  the 
treatise.' 

Reprisals  in  war  occur  where  one  of  the  belligerents  performs  an 
act  in  the  conduct  of  hostilities  which  the  other  belligerent  regards  as 
calling  for  some  measure  of  attempted  protection  or  ptmishment, 
which  redress  can  only  be  had  by  performing  some  act  damaging  the 
interests  of  the  enemy,  in  the  hope  that  by  so  doing  he  will  be  deterred 
from  further  proceeding  in  the  acts  complained  of.  No  riiles  can  be 
laid  down  as  to  reprisals  because  it  is  simply  a  matter  in  the  discretion 
of  the  belligerents  in  each  war,  and  in  any  contest  which  has  occurred 
of  any  magnitude  reprisals  have  been  indulged  in  by  the  belligerent 
parties,  and  while  they  are  susceptible  of  appraisement  perhaps  from 
an  ethical  point  of  view,  it  is  believed  that  so  far  as  international 
law  is  concerned  there  is  little  to  be  said  on  the  subject.* 

A  blockade  occurs  where  one  state  invests  a  portion  of  the  enemy 

»  See  §759,  ante.       « See  §765,  ante.       »  See  §766,  ante.       « See  |767,  ante. 
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territory  and  cuts  off  communication  from  it  by  sea.  This  is  a 
very  effective  means  of  attacking  the  enemy  and  as  a  naval  operation 
is  of  no  importance  for  the  international  lawyer.  It  is,  however,  of 
very  great  importance  in  considering  the  question  of  how  far  property 
may  be  seized  in  carrying  on  the  blockade,  which  is  discussed  in  a 
subsequent  section.^ 

Hostilities  may  be  frequently  suspended  from  time  to  time  and 
renewed  again.  They  must  obviously  be  finally  suspended  before 
the  war  can  be  ended.  Suspensions,  therefore,  are  temporary  or 
final.  They  are  also  local,  extending  only  to  a  certain  portion  of  the 
conduct  between  the  two  opposing  forces;  or  they  may  be  general, 
extending  over  the  whole  lines.  • 

Truces,'  armistices^  and  capitulations*  are  the  terms  applied  to 
this  agreement  for  suspending  hostilities,  and  it  is  difficult  to  distin- 
guish between  them,  although  the  writers  frequently  make  the 
attempt. 

A  practical  question  which  arises  in  this  connection  is  how  far  the 
commanding  officer  entering  into  the  agreement  is  authorized  to  do 
so,  and,  secondly,  when  it  is  made  how  far  its  terms  are  to  be  observed 
and  what  duty  or  obligation,  if  any,  the  opposing  parties  are  under 
of  suspending  any  further  military  operations  of  any  kind  until  the 
termination  of  the  period  fixed  for  the  suspension.  The  early 
writers  extensively  discussed  what  might  or  might  not  be  done  during 
a  truce,  and  the  same  rule  seems  to  apply  here  as  elsewhere,  that  it  is 
a  question  of  the  mterpretation  of  the  terms  of  the  agreement.  A 
capitulation  seems  to  be  susceptible  of  a  little  more  distinction,  and 
applies  to  the  case  where  there  is  a  surrender  of  some  place,  as  a 
town  or  a  part  of  the  country,  whereas  a  truce  and  an  armistice 
simply  contemplates  suspension  of  hostilities  without  giving  up  any 
particular  place. 

*  See  {768,  ante.      ^  See  {77 1,  ante.      *  See  {773,  ante. 

•  See  {770,  ante.      •  See  {772,  ante. 
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Preliminary. 

§800.  Property  may  be  affected  in  war  in  a  number  of  different 
ways,  and  the  discussion  of  this  subject  is  one  of  the  most  important 
topics  in  international  law.  We  shall  disregard  the  conventional 
arrangement  of  the  writers,  and  discuss  (A)  the  general  principles 
underlying  property  in  war  in  general;  (B)  public  property  in  war/ 
(C)  private  property  on  land  in  war;*  (D)  private  property  on  the 
high  sea  in  war;*  (E)  character  of  property.**  The  advantage  of 
this  arrangement,  which  will  appear  as  we  proceed,  lies  in  the  drcimi- 
stance  that  it  brings  out  clearly  a  nimiber  of  important  distinctions 
of  fact  which  are  usually  imperfectly  apprehended. 

These  distinctions  are  (A)  as  to  the  nature  of  the  property, 
chattels,  choses  in  action,  real  property  and  vessels;  (B)  as  to  owner- 
ship, whether  belonging  to  a  belligerent  or  neutral  state  or  to  a 
private  individual;   (C)  as  to  situs,  whether  in  jurisdiction  of  bellig- 

*  See  Chapter  15,  post.  '  See  Chapter  17,  post. 

*  See  Chapter  16,  post.  '*  See  Chapter  19,  post. 
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erent»  of  enemy  or  of  neutral  on  the  high  seas  or  in  jurisdiction  of  no 
state.    The  first  question  is,  how  is  property  affected  in  war? 

How  Property  is  Affected  in  Time  op  War. 

§801.  War  is  a  relation  between  two  or  more  independent  states 
or  a  condition,*  and  cannot  of  itself  affect  property,  which  must  be 
affected,  if  at  all,  by  a  state  act  of  one  of  the  belligerent  parties,  or 
by  act  of  an  individual.  Such  an  act  may  affect  property  directly 
by  a  seizure  or  destruction,  or  indirectly  by  some  restraint  on  dealing 
with  the  property.'  This  distinction  will  be  referred  to  again,  but 
our  chief  interest  now  lies  in  the  action  in  rem. 

State  Power  to  Affect  Property  and  Factors  Restraining. 

§802.  An  independent  state  as  such  has  full  power  to  seize  or 
destroy  all  property  upon  which  it  can  lay  hands,  sometimes  referred 
to  as  a  right.  The  word  "right"  here  is  obviously  used  in  the  sense 
of  power,"  and  the  question  for  us  to  consider  is  how  far  is  that  power 
to  seize  and  destroy  restrained  by  the  international  factors  of  con- 
duct.' The  seizure  or  destruction  of  property  in  war  is  a  state  act  and 
is  determined  and  governed  by  municipal  law.  In  monarchies  the 
head  of  a  state  could  act  as  part  of  his  absolute  war-making  power. 
In  limited  monarchies  and  republics,  the  question  will  arise  whether 
the  head  of  a  state  may  act  without  legislative  authority,  and  if  not, 
whether  such  authority  has  been  conferred.' 

Property  is  protected  among  civilized  states  in  time  of  peace 
according  to  the  title,  and  circulates  freely  from  one  state  to  another 
under  the  restraints  of  the  international  factors  of  conduct  of  inde- 
pendent state  action  we  have  referred  to.*  In  time  of  war  these 
factors  are  the  least  operative,  as  between  the  belligerent  parties; 
international  violence  supervenes  and  state  power  to  protect  property 
is  exercised  with  less  external  restraint,  and  our  inquiry  now  is  as 


*  See  §601,  ante,  on  definition  of  war. 

*  The  notion  has  been  advanced  that 
war  of  itself  vests  the  enemy  property, 
Wheaton,  Elements,  Dana's  ed.  (1866) 
384,  which  is  not  sound,  as  seizure  is 
necessary.  See  "Effects  of  War  on 
Property,"  (1909)  Alma  Latifi.  See 
review  in  9  Col.  Law  Rev.  372;  11  Col. 
Law  Rev.  591;  3  Amer.  J.  Int.  Law, 
521;    Vattel,   (1758)   Chitty's  Trans. 


Book  in.  c.  IX.  See  §627  et  seq.,  ante, 
on  effect  of  war. 

■See  §115,  ante,  for.  discussion  of 
rights. 

^  See  §105,  ante,  for  definition  of. 

'  See. Brown  v.  United  States,  8  Cr. 
110  (1814);  2  Cobbett  Cases,  (1913) 
52  et  seq. ;  Wheaton,  Elements,  Dana's 
ed.  (1866)  387. 

•  See  §105,  ante,  for  definition  of. 
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to  what  ftirther  and  ultimate  restraints,  if  any,  limit  the  exercise 
of  this  power  in  times  of  war.  It  is  clear  that  the  principal  object  of 
a  belligerent  is  to  overcome  the  enemy,  and  therefore  enemy  property 
will  be  seized  or  destroyed  with  that  end  in  view,  with  little  regard 
to  any  other  consideration.  This  tmrestrained  power  was  described 
by  the  early  writers  as  the  right  over  enemy  property,'^  and  that 
notion  is  still  retained  by  many  of  the  modem  authors,^^  although 
the  word  "right**  is  obviously  used  in  the  sense  of  power."  The 
power  of  the  belligerent  over  neutral  property  is  in  like  manner 
unrestrained  when  the  exercise  of  the  power  is  in  fiutherance  of 
belligerent  objects.  As  to  enemy  property  the  power  is  tmder  the 
least  restraint.    As  to  neutral  property  the  restraints  are  greater. 

In  ancient  and  medieval  times  little  attention  was  paid  to  property 
in  warfare.  Everything  that  was  useful  in  the  waging  of  war,  that 
is,  of  military  value,  was  seized  and  made  use  of.  Other  property 
was  (A)  seized  with  the  object  of  obtaining  reimbursement  for  damage 
done  or  supposed  to  be  done  and  defraying  the  cost  of  the  war; 
(B)  or  destroyed  in  the  gratification  of  the  primitive  barbaric  instinct 
of  destructiveness  and  in  the  thought  of  terrifying,  impoverishing 
and  enfeebling  the  enemy.*'  The  notion  of  solidarity  identified  all 
members  of  the  state  with  the  war  and  each  shared  the  fortune  thereof 
in  person  and  property."  There  was  little  commerce.  Real  property 
could  not  be  removed  or  destroyed.  Personal  property  of  value 
was  easily  hidden  or  carried  away,  and  the  chattels  of  the  humble 
tiller  of  the  soil  received  but  little  consideration  from  the  niling 


»«  Ayala.  Law  of  War,  (1582)  Came- 
gie  Ed.,  I.  v.;  Grotius,  Belli,  ac.  Pads 
(1625),  Whewell's  Trans.  III.  VI.; 
Vattel,  (1758)  Chitty's  Trans.  Book. 
III.  IX. 

"Hall,  Int.  Law,  6  ed.  (1909)  413; 
Hershey,  Int.  L.,  (1912)  181;  Martens, 
G.,  Law  of  Nations,  (1788)  Cobl)ett's 
Trans.  VI.  III.  9. 

'*  See  §115,  ante,  on  rights  in  inter- 
national relations. 

"Martens,  Summary,  (1788)  Cob- 
bett's  Trans.  VI.  III.  9.  says  that  the 
property  is  seized  in  war  (1)  in  order  to 
obtain  what  is  demanded  as  due,  (2)  to 
defray  the  expenses  of  the  war,  (3)  to 
force  the  enemy  to  an  equitable  peace, 
(4)    to   deter   him,    by   reducing   his 


strength,  from  future  damage  and 
attack.  That  modem  laws  of  war  do 
not  permit  the  destruction  of  anything 
except  (1)  such  things  as  the  enemy 
cannot  be  deprived  of  by  any  other 
means  than  those  of  destruction,  and 
which  it  is  at  the  same  time  necessary 
to  deprive  him  of,  (2)  such  things  as 
after  being  taken  cannot  be  kept,  and 
which  might,  if  not  destroyed,  strength- 
en the  enemy,  (3)  such  things  as  cannot 
be  preserved  without  injury  to  the 
military  operations.  See  Vattel,  ( 1 758) 
Chitty's  Trans.  Book  II.  §160  et  seq. 

"Ayala,  Law  of  War,  (1582)  Car- 
negie Ed.,  I.  IV.;  Manning,  Int.  L.,  2 
ed.  Amos.  (1875)  169. 
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classes.  The  noble  and  the  prince  lived  in  their  castles,  which  were 
fairly  safe  from  destruction,  at  least  until  the  invention  of  artillery, 
and  generally  these  individuals  respected  each  other's  private  property 
in  their  depredations.  As  commerce  increased  and  a  middle  class 
arose  possessing  wealth,  which  often  exceeded  that  of  the  noble,  the 
demand  for  the  safety  of  propert}'  even  in  time  of  war  became  more 
insistent.  A  number  of  factors  contributed  to  this  movement.*' 
They  are  as  follows :«  (A)  The  increase  in  amount  of  wealth  which 
required  protection.  (B)  The  growth  in  influence  of  the  possessors 
of  that  wealth  in  public  affairs  and  the  extension  of  commerce. 
(C)  Military  efficiency  and  discipline  of  standing  armies,  the  comr 
manders  of  which  dreaded  the  prejudicial  effect  of  plunder  and 
destruction,  which  made  it  difficult  to  restrain  the  soldiers.*  (D)  The 
realization  of  the  economic  loss  of  such  destruction  and  the  fact  that 
no  real  advantage  was  gained  thereby.  (£)  Increased  respect  for 
private  property.*  (F)  The  increased  force  in  international  affairs 
of  humanitarian  ideas  and  public  opinion  which  was  given  expression 
to  by  the  various  writers  on  international  law.  We  have  stated 
these  factors  in  the  order  of  what  we  conceive  to  be  their  importance 
and  influence.  Upon  this  there  may  be  a  difference  of  opinion, 
which,  however,  is  immaterial.  The  result  of  all  these  factors  is, 
that  the  power  of  a  state,  by  virtue  of  its  independent  exclusive 
jurisdiction  to  destroy  or  seize  property  in  time  of  war,  has  been 
modified  and  restrained,  so  that  today  it  may  be  said  that  the 
habitual  conduct  of  civilized  states  is  to  respect  property  in  war  in 
a  number  of  important  particulars.  The  presence  of  these  factors 
in  fact  led  to  many  expressions  of  opinion  by  the  writers  as  to 
immtmity  of  property  from  acts  of  belligerents  in  time  of  war.*  It 
is  not  necessary  to  refer  to  their  arguments  in  detail,  as  they  are  all 
merely  expressions  of  the  influence  and  restraint  of  these  factors  on 
the  minds  of  men. 


»»  Hall,  Int.  Law,  6  ed.  (1909)  420. 

^  Ayala,  Law  of  War,  (1582)  Carnegie 
Ed.,  I.  V.  10  et  seq.;  Ayala,  Law  of 
War.  (1582)  Carnegie  Ed.,  I.  V.  11, 
quotes  Appius  Claudius  as  saying  that 
the  more  backward  the  looter  is  kept 
the  more  forward  is  everyone  wont  to 
be  in  taking  his  share  of  toil  and  danger. 
The  bad  effect  of  pillage  upon  the  dis- 
cipline of  the  army  was  recognized  by 
Gustavus  Adolphus.    For  a  quotation 


from  his  army  regulations,  see  Hall,  Int 
Law,  6ed.  (1909)  420n». 

*  Sacred  things  were  considered  ex- 
empt even  in  the  early  times;  Ayala, 
Law  of  War,  (1582)  Carnegie  Ed.,  L 
V.  15;  Grotius,  Belli,  ac.  Pads  (1625), 
Whewell's  Trans.  III.  XII.  V.  et  seq.: 
Zouche,  L.  of  Nations  (1650),  Carnegie 
ed.,  Part  II.  X.  19,  I.  X.  4. 

'  See  §921,  n.  13,  post,  on  immunity 
of  private  property  at  sea. 
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Distinction  Bbtwebn  State  Act  and  Individual  Act. 

§803.  We  must  distinguish  in  this  connection  an  individual  act 
from  a  state  act,  because  an  individual  act  affecting  property  is  an 
act  within  the  political  jurisdiction  of  the  state,  subject  to  the 
municipal  law,  and  therefore  can  have  no  effect  whatever  in  inter- 
national relations.'*  The  act  of  an  individual  with  respect  to  prop- 
erty is  simply  an  act  of  violence,  cognizable  only  by  the  mtmicipal 
law,  tmless  the  act  is  ratified  or  authorized  by 'an  independent  state, 
by  which  act  of  the  independent  state  the  transaction  comes  into 
the  international  area.^  We  have  already  pointed  out  the  history 
of  the  seizure  of  property,*  and  shown  that  in  modem  times  individual 
seizure  or  destruction  of  property  has  been  eliminated  from  inter- 
national life,  and  that  as  to  such  seizure  all  such  acts  are  subject  to 
the  municipal  law.  Our  attention  will  now  be  confined  to  a  state 
act  subject  to  the  international  factors  determining  independent 
state  conduct. 

The  practical  result  may  be  stated  in  several  ways:  (A)  the  title 
acquired  by  the  capttire  belongs  to  the  state;  (B)  the  state  only  can 
acquire;*  (C)  no  individual  can  seize  on  his  own  account.^ 


ICiNDS  AND  Character  op  Property. 

§804.  Several  distinctions  are  to  be  drawn  as  to  the  kinds  and 
character  of  property,  as  follows:  (A)  public  property,  which  may 
be  the  territory  of  the  state,  and  held  by  an  international  title,  or 
property  of  the  state  held  by  municipal  title;  (B)  private  property 
of  members  of  various  states;  (C)  immovables;  (D)  movables — 
which  may  be  chattels  or  choses  in  action,  or  actions  as  designated 
in  the  Roman  law  sometimes  called  intangible  property;  (£)  vessels. 


**See  §73,  ante,  on  distinction  be- 
tween state  act  and  individual  act. 

*  Subject  may  seize  where  found  on 
behalf  of  the  state  for  use  of  same,  and 
in  the  discretion  of  the  state  to  ratify ; 
3  PhilHmore,  Int.  L.,  3  ed.  (1879-1888) 
151. 

'See  §552,  ante,  on  history  of  re- 
prisals. 

•  Ayala,  Law  of  War,  (1582)  Carnegie 
Ed.,  I.  v.;  Grotius,  Belli,  ac.  Pacis 
(1625),  WTiewell's  Trans.  III.  VI.  X.; 
2  Halleck,  Int.  L.,  4  ed.  (1908)  90; 
Vattel,   (1758)   Chitty's  Trans.   Book 


III.  §164;  Zouche,  L.  of  Nations  (1650), 
Carnegie  ed.,  Part  I.  VIII.  1.  See  "The 
Elsebe,"  5  C.  Rob.  173  (1804);  2 
Cobbett  Cases,  (1913)  199. 

'  Halleck,  Int.  L.,  4  ed.  (1908)  Vol. 
2,  127,  128,  says  it  is  lawful  for  every 
subject  to  seize  upon  the  men,  goods 
and  ships  of  the  enemy  after  war  has 
been  declared,  but  that  such  person 
will  be  exposed  to  the  severity  of  the 
enemy  and  liable  to  punishment  by  his 
own  state.  How  then  can  the  act  be 
said  to  be  lawful? 
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The  distinction  between  them  is  material  becatise  of  their  different 
nature  and  consequent  difference  in  the  manner  in  which  the  state 
may  affect  them. 

All  property  in  war  has  a  character,  as  it  is  said,  which  is  its  descrip- 
tion, as  whether  belonging  to  enemy,  ally,  friend  or  neutral,  or  as 
having  a  character  of  either  of  these  parties  in  the  conflict.'  The 
parties  concerned  in  a  war  and  the  bystanders  may  be  classified  under 
the  headings  of  a  belligerent,  enemy^  friend,  ally  or  neutral.  The 
t^rm  "belligerent"  describes  a  state  at  war  from  the  viewpoint  of 
either  neutral  or  ally.  The  word  "enemy"  describes  a  belligerent 
from  the  viewpoint  of  one  of  the  opposing  belligerents  or  an  ally. 
Friend,  ally  and  neutral  are  self-explanatory.  Restraints  on  the 
seizure  and  destruction  of  property  in  war  differentiate  between 
property  belonging  to  these  various  bodies  and  their  members.  It 
is  accordingly  necessary  to  determine  in  any  given  case  what  the 
nature  or  character  of  the  property  is.  It  is  only  as  to  enemy 
goods  that  the  restraints  are  least  and  as  to  which  there  is,  therefore, 
an  tmrestrained  power  of  acquiring,  sometimes  called  right  of 
acquiring.  • 

There  are  several  terms  used  in  practice  which  should  be  defined 
at  this  point,  as  follows:  (A)  Conquest,  which  designates  the  forcible 
acquisition  of  enemy  territory  or  the  territory  so  acquired.^"  (B) 
Booty,  which  refers  to  movable  property  seized  on  land.  (C)  Prize, 
which  is  the  term  used  to  designate  property  capttu^  at  sea.  A 
few  definitions  are  collected  in  the  note." 


.•See  Chapter  19  on  character  of 
individuals  and  property. 

•  Right  of  acquiring  extends  only  to 
enemy  goods;  Grotius,  Belli,  ac.  Pacis 
(1625),  Whewell's  Trans.  III.  VI.  V.  VI. 

*"  This  has  already  been  referred  to 
under  involuntary  transfer  of  state 
territory.  See  §241,  ante.  See  §830, 
post,  on  belligerent  occupation. 

"  Immovable  property  taken  from 
the  enemy  is  called  a  conquest.  Mov- 
able property  on  land  called  booty,  and 
capture  on  high  sea  is  called  prize;  3 
Halleck,  Int.  L.,  4  ed.  (1908)  90.  "As 
the  towns  and  lands  taken  from  the 
enemy  are  called  conquest,  all  movable 
property  taken  from  him  comes  under 
the  (Jenpmination  of  'booty;*  "  Vattel, 


(1758)  Chitty*s  Trans  Book  III.  §164. 
"Booty  consists  in  whatever  can  be 
seized  upon  land  by  a  belligerent  force, 
irrespectively  of  its  own  requirements, 
and  simply  because  the  object  seized 
is  the  property  of  the  enemy.  In  com- 
mon use  the  word  is  applied  to  arms 
and  munitions  in  the  possession  of  an 
enemy  force,  which  are  confiscable  as 
booty,  although  they  may  be  private 
property;  but  rightly  the  term  includes 
also  all  the  property  which  has  hitherto 
been  mentioned  as  susceptible  of  appro- 
priation;" Hall,  Int.  Law,  6  ed.  (1909) 
431.  Things  stripped  from  the  enemy 
in  a  single  fight  and  winnings  of  soldiers 
away  from  the  army  on  independent 
and  voluntary  expeditions,    This  form 
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§805.  Destruction  of  property  is  often  necessary  as  an  incident 
of  military  or  naval  operations,  and  in  these  cases  all  other  consid- 
erations sink  into  insignificance."  Nothing  can  interfere  with  the 
successful  prosecution  of  the  attempts  to  subdue  the  enemy.  Where, 
however,  it  is  not  necessary  to  destroy  property  in  the  course  of  the 
operations  against  the  enemy,  we  have  a  case  where  the  factors  we 
have  referred  to,  contending  for  immunity  of  property  from  seizure 
and  destruction,  will  have  greater  play  and  if  allowed  to  prevail  will 
result  in  complete  exemption  of  the  property.  The  question  of  what 
is  necessary  will  be  decided  by  the  civilization  and  character  of  the 
people  canying  on  the  war."  What  would  be  necessary  to  a  bar- 
barian would  be  regarded  as  entirely  unnecessary  by  a  civilized 
community.  Destruction,  therefore,  from  a  modem  point  of  view, 
is  necessary  or  wanton,  and  the  tendency  has  been  to  reduce  wanton 
destruction  to  a  minimum." 

The  tuiiversal  practice  in  ancient  times  and  the  middle  ages  was  to 
ravage  and  destroy  the  enemy  territory  and  all  property,  public  and 
private,  therein  which  was  not  desired  to  be  used  or  carried  off." 
This  is  somewhat  different  from  the  case  of  seiztue  as  a  fact,  but  is 
governed  largely  by  the  same  considerations.  This  destruction  pro- 
ceeded on  the  idea  of  weakening  the  enemy  and  inflicting  as  much 
damage  as  possible  in  order  to  punish  him  for  daring  to  resist,  and 
also  from  barbaric  wantonness  and  ill-disciplined  troops.  The  same 
principle  which  operated  to  mitigate  the  severity  of  warfare  and 
restrain  the  seizure  of  private  property  already  referred  to,  operated 
to  restrain  such  destruction,  and  a  distinction  came  to  be  drawn 
between  necessary  and  tmnecessary  destructions.  A  retreating  army 
will  frequently  devastate  a  territory  even  converting  it  into  a  waste 


of  booty  called  by  Italians  "correria," 
distixifniished  from  *'butina.*'  Similar 
allowance  to  sailors  on  active  service 
called  by  French  "pillage"  or  "spolia- 
tion," including  clothes,  silver  and  gold 
up  to  the  value  of  ten  crowns;  Zouche, 
L.  of  Nations  (1650),  Carnegie  ed., 
Part  I.  VIII.  1.  "Prize  is  the  general 
term  applied  to  captures  made  at  sea;" 
Wilson  &  Tucker,  Int.  L.,  (1901)  324. 
"  See  §887,  post,  on  destruction  of 
property  in  the  jurisdiction  of  the 
enemy.     See   {989  et  seq.,   post,   on 


destruction  of  property  at  sea. 

"  See  {733,  ante,  on  necessity  in 
conduct  of  hostilities. 

"  2  Halleck,  Int.  L.,  4  ed.  (1908)  87 
et  seq. 

^'  "Pillage,  as  an  untechnical  term, 
means  indiscriminate  plundering,  such 
as  under  the  old  rule  o^  courir  sus  was 
habitually  practiced  against  the  enemy. 
As  a  term  of  modem  law  it  may  be 
defined  as  the  unauthorized  taking 
away  of  property,  public  or  private;" 
2  Westlake,  Int.  L.,  2ed.  (1913)  103, 104. 
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in  order  to  hinder  the  advance  of  an  enemy.  It  is  extremely  difficult 
to  draw  the  line  here  as  to  what  is  necessary  and  what  is  not,  and 
it  is  not  likely  that  any  distinction  laid  down  in  the  books  would 
have  much  effect  on  the  judgment  of  commanders  in  the  field.  The 
opinion  of  the  writers  is  generally  against  unnecessary  destruction.** 
A  few  cases  are  referred  to  in  the  note." 


Seizure  of  Property. 


Prbliminary. 


§806.  The  seizure  of  property  may  be  followed  by  its  destruction, 
in  which  case  the  aspect  of  seizure  is  lost  sight  of  in  that  of  destruc- 
tion. Where,  however,  there  is  no  destruction,  we  have  to  consider 
the  subsequent  history  of  the  particular  property  seized,  with  respect 
to  change  of  title.  There  is  an  important  distinction  as  to  title 
between  property  held  by  an  international  title  and  property  held  by 
a  municipal  title,  which  we  shall  next  refer  to  and  then  point  out  the 


»»Grotius,  Belli,  ac.  Pacis  (1625), 
Wheweirs  Trans.  III.  XII.;  Manning, 
Int.  L.,  2  ed.  Amos.  (1875)  186.  De- 
vastation, ravaging  and  burning  are 
justified  by  Vattel,  (1758)  Chitty's 
Trans.  Book  III.  {167,  as  necessary  to 
chasten  an  unjust  and  barbarous  nation 
or  render  a  country  uninhabitable  in 
order  to  serve  as  a  barrier  and  cover 
the  frontier  against  an  enemy,  and  in- 
stances the  ravages  of  the  Czar  Peter 
the  Great  in  his  retreat  before  Charles 
XII.,  which  resulted  in  the  wearing 
down  of  Sweden  and  the  Russian  vic- 
tory at  Poltowa.  The  distinctions  laid 
down  by  Hall,  Int.  Law,  6  ed.  (1909) 
531,  seemed  to  be  too  refined  for  prac- 
tical application,  although  theoretically 
sound. 

''  1683,  Devastation  of  Belgium; 
1693,  Devastation  of  Piedmont.  For 
comments  of  a  contemporary,  see  Hall, 
Int.  Law,  6  ed.  (1909)  529n».  1704, 
Great  Britain  wasted  the  neighborhood 
of  Munich ;  1757,  Prussians  devastated 
part  of  Bohemia,  each  justified  for 
reasons  of  strategy.    1 80 1 ,  Enlargement 


of  Lake  Marietos  by  Great  Britain 
during  siege  of  Alexandria.  Country 
will  frequently  be  laid  under  water  as 
part  of  military  operations;  Hall,  Int. 
Law,  6  ed.  ( 1 909)  529, 530.  The  destruc- 
tion of  the  towns  of  Newark  and  York  by 
retreating  American  troops  in  1813,  and 
of  the  public  buildings  of  Washington 
by  Great  Britain  in  1814,  are  classified 
as  unnecessary  by  Hall  (530),  although 
some  suppose  the  case. of  Washington 
was  an  act  of  reprisal;  See  Lucas, 
quoted  by  Hall,  Int.  Law,  6  ed.  (1909) 
530h«;  Maine,  Int.  L.,  (1888)  199;  2 
Halleck,  Int.  L.,  4ed.  (1908)  92;  Wool- 
sey,  Int.  L.,  6  ed.  (1897)  222-223.  As 
to  devastation  by  British  in  South 
African  War,  see  7  Moore,  Dig.  of  Int. 
L.,  (1906)  182.  In  the  War  of  the 
German  Aggression  (1914-18),  the  Ger- 
man tribes  disregarded  all  restraints  of 
civilization  and  humanity  and  destroyed 
enemy  property  in  the  invaded  prov- 
inces of  Belgium  and  Prance  to  an 
extent  unheard  of  in  Europe  since  the 
Thirty  Years  War. 


284 


PROPERTY   IN   WAR 


Change  of  Title. 


isfff 


irrelevancy  of  the  doctrine  of  postliminium.  We  must  also  note 
that  a  state  cannot  seize  property  tmless  it  comes  within  its  grasp, 
which  will  only  be  on  the  high  seas,  in  its  own  jurisdiction,  or  in  the 
jurisdiction  of  the  enemy  on  invasion. 

Change  of  Title. 


Preliminary. 


*§807.  A  state  has  full  power  to  change  the  title  to  all  property 
within  its  jiuisdiction  or  which  it  may  seize  and  bring  within  that 
jurisdiction,  and  this  power  is  the  same  in  peace  as  in  time  of  war. 
In  time  of  peace  the  power  is  restrained,  as  we  have  pointed  out. 
In  time  of  war,  the  restraints  do  not  exist,  and  the  title  is  dianged 
by  the  state  in  pursuance  of  the  effort  to  overcome  the  enemy.  What 
is  meant  by  the  phrase,  "title  by  capture'*  or  the  statement  that  a 
title  by  conquest  in  war  is  valid,  is  that  the  power  is  exercised  without 
restraint  under  such  circumstances.^  The  phrase,  therefore,  "capture 
in  war  is  lawful,"  jure  belli t  means  that  the  capture  was  made  by  a 
state,  and  therefore  an  act  of  international  violence  not  within  the 
cognizance  of  the  municipal  court,  and  to  be  determined  as  to  its 
effects  and  validity  entirely  by  the  rules  of  international  law  and 
by  the  factors  determining  international  conduct.  Such  an  act  must 
be  recognized  as  a  valid  act  by  the  chief  executive  or  head  of  the 
particular  state,  and  any  relief  against  the  act  is  only  by  factors 
determining  international  conduct,  with  which  the  mtmicipal  cotirt 
has  no  concern. 

If  each  state  tmdertakes  to  examine  the  title,  as  determined  by 
another  independent  state,  of  property  found  in  its  jurisdiction,  the 
result  would  be  interminable  confusion,  greatly  interfering  with 
international  commerce.    This  principle  holds  in  war  as  well  as  in 


'  Or  as  it  is  said,  title  by  capture  is 
valid;  Ayala,  Law  of  War,  (1582) 
Carnegie  Ed.,  I.  V.;  Vattel,  (1758) 
Chitty'sTrans.Bookin.  §195.  "Own- 
ership among  belligerents  arises  when 
single  things  and  persons  are  brought 
under  control  by  capture,  or  recovered 
by  'postliminium;'  and  when  all  the 
possessions  of  a  people  pass  into  owner- 
ship by  surrender  or  victory;"  Zouche, 
L.   of   Nations    (1650),   Carnegie   ed., 


Part  I.  VIII.  Manning,  Int.  L.,  2  cd. 
Amos.  (1875)  181,  says  property  cap- 
tured in  war  must  be  regarded  as  hav- 
ing changed  owners  whether  the  war 
was  just  or  unjust;  Grotius,  Belli,  ac. 
Pacis  (1625),  Whewell's  Trans.  III.c. 
VI.  "Capture  in  War  on  Land  and 
Sea,"  Hans  Wehberg  (1912).  English 
Translation,  see  review  25  Har.  Law 
Rev.  750,  12  Col.  Law  Rev.  3B3. 
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peace,  the  only  difference  being  that  in  war  property  is  transferred  to 
a  greater  extent  by  force  from  One  jurisdiction  to  another.  This  is 
clear  so  far  as  ships  and  immovables*  are  concerned.  The  only 
difficulty  is  as  to  choses  in  action  and  movables,'  a  difficulty  arising 
solely  from  the  peculiar  nature  of  these  kinds  of  property. 

The  practice  of  special  reprisals  already  referred*  to  sanctioned  the 
seiztire  of  property  of  a  member  of  one  state  by  the  individual  mem- 
ber of  another  state,*  and  it  is  probable  that  the  question  of  whether 
the  title  of  the  former  owner  was  divested  depended  entirely  on 
whether  the  state  of  the  seizing  individual  was  able  to  protect  him 
in  the  possession  and  ownership  of  the  property  from  the  attempts 
of  the  other  state  and  its  members  to  retake  the  property. 

Property  may  also  at  the  same  time  be  seized  by  a  state  act.  We 
have  therefore  two  recognized  acts  of  seizure,  state  and  individual. 
The  discontinuance  of  the  practice  of  special  reprisals  and  of  private 
warfare  gradually  reduced  all  seizure  to  state  acts.  This  seizure  of 
property  therefore  involves  necessarily  a  change  of  title  or  displace- 
ment of  the  title  of  the  former  owner  and  the  substitution  of  a  new 
title  under  the  protection  of  the  political  power  of  the  seidng 
state.  If  the  property  of  an  individual  is  taken  and  by  the  act  of 
recapture  is  subsequently  brought  into  the  jurisdiction  of  the  state 
from  which  it  was  captured,  the  former  owner  will  assert  his  title  to 
the  property,  and  a  question  will  arise  as  to  how  far  he  can  do  so. 
It  is  obvious  on  this  point  that  there  must  be  in  international  trade 
some  point  at  which  the  question  as  to  the  transfer  of  the  title 
may  be  said  to  be  determined. 

The  question  whether  the  title  has  been  lost  by  the  capture  by  an 
enemy  state  depends  on  certain  circumstances,  as  to  which  there  is  a 
difference  between  seizures  on  land  and  property  taken  at  sea,  and 
which  will  therefore  be  discussed  separately  imder  those  headings. 
We  shall  refer  to  the  distinction  between  public  and  private  property 
and  dispose  of  the  notion  of  postliminiimi. 

Public  Property.     International  Title. 

§808.  The  title  of  a  state  to  its  territory  is  maintained  as  against 
other  states  only  by  the  operation  of  the  international  factors  of 
conduct,*  the  principal  one  of  which  is  the  exercise  of  force  by  the 

*  See  §  J835,  878,  888,  as  to  immov-  *  See  §552,  ante, 

ables.  *Ayala,  Law  of  War,  (1582)  Car- 

» See  S§837,  879,  889,  as  to  choses  in  negie  Ed.,  I.  V.  3  et  seq. 

action,  •  See  §105,  ante. 
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state  maintaining  the  title.  Consequently  the  title  to  state  territory 
is  changed  by  the  mere  act  of  seizing  the  territory  by  another  state,  as 
there  is  no  superior  political  power  to  act  in  the  matter.  The  title 
remains  changed  so  long  as  the  seizing  state  can  maintain  its  posses- 
sion. This  is  true  of  peace  as  well  as  in  war,  but  such  cases  do  not 
usually  occur  except  when,  there  is  a  war.  This  is  the  case  of  involun- 
tary alienation  already  referred,  to.'  and  the  question  of  when  the  title 
is  changed  and  how  it  is  changed  is  discussed  in  a  subsequent  section.' 

Private  Property.     Municipal  Title. 

§809.  When  property  is  held  by  a  municipal  title,  the  remedy  of 
the  municipal  court  is  applicable,  and  the  real  practical  question 
in  the  case  of  seizure  is  whether  the  state  act  of  seizing  cuts  off  any 
remedy  in  the  municipal  cotirt  of  the  state  of  which  the  former  owner 
of  property  was  a  member.  The  question  as  to  change  of  title  will 
occur:  (A)  When  the  property  has  passed  from  one  jurisdiction  to 
another.  (B)  When  there  is  a  displacement  of  the  state  jurisdiction, 
the  property  remaining  in  place.  There  are  also  cases  of  choses  in 
action  where  the  title  cannot  be  changed  without  the  concurrence 
of  two  or  more  state  jurisdictions.  In  the  case  of  private  property 
the  state  act  transfers  the  title  just  as  in  the  case  of  public  property, 
but  in  certain  cases  the  seizure  must  be  adjudicated  upon  by  decree 
of  the  mtmicipal  coxut  for  reasons  which  are  somewhat  obscure.' 

When  private  property  is  captured  at  sea,  there  are  many  cases 
where  the  decree  of  a  prize  court*®  is  universally  regarded  as  necessary 
before  the  title  is  changed,  although  sometimes  a  mere  capture  will 
be  sufficient."  In  the  case  of  movables  taken  on  land,  the  title  is 
changed  by  the  act  of  capttu^  without  condemnation  of  a  court,  and 
the  purchaser  from  the  captor  will  obtain  a  good  title."  This  dis- 
tinction has  been  maintained  for  centimes,  but  no  very  clear  reason 
has  been  assigned  by  the  writers.  The  real  distinction,  it  is  believed, 
lies  in  the  facts  distinguishing  property  at  sea  from  property  on  land, 
and  which  are  hereafter  referred  to  in  detail."    No  question  in  the 

'See  §241,  ante.  Grotius,  Belli,  ac.  Pads  (1625).  Whc- 

■  See  §832,  post.  welVs  Trans.  III.  VI.  III.  XXVII.;   2 

•See  §932.  post,  on  reasons  for  ad-  Halleck,  Int.  L.,  4  ed.  (1908)  74,  75; 

judication  of  captures  at  sea.  Manning,  Int.  L.,  2  ed.  Amos.  (1875) 

'<»  See  §930,  post.  185;  3  Phillimore,  Int.  L.,  3  ed.  (1879- 

"  See  §937,  post.  1888)  207.  208,  212-224;  Vattcl,  (1758) 

"  Ayala,  Law  of  War,  (1582)  Car-  Chitty*s  Trans.  Book  III.  §196, 

negie  Ed.,  I.  V.  37;  Bynkershoek,  Law  **  See  §921,  post. 

of  War,  (1737)  Du  Ponceau  Trans.  36; 
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books  has  been  raised  as  to  the  change  in  title  of  a  chose  in  action. 
It  seems  perfectly  clear,  however,  that  here  some  judicial  decree  will 
be  necessary. 

Notion  op  Postliminium. 

§810.  Postliminium  in  the  Roman  law*^  was  the  so-called  right 
which  arose  from  returning  within  the  boimdaries  of  the  state  and  by 
the  application  of  which  slaves  and  property  were  in  such  cases 
restored  to  the  former  owner.  That  is  to  say,  the  municipal  law 
again  operated  on  the  subject  matter  in  the  same  way  as  it  had  before 
the  object  left  the  jurisdiction.  A  few  definitions  are  collected  in 
the  note.^    There  is  an  ambiguity  arising  from  the  use  of  the  word 


"  Woolsey.  Int.  L.,  6  ed.  (1897)  248- 
251,  sketches  Roman  Law  of  postli- 
minium, and  says  (249)  it  is  different 
from  modem  law. 

^"Postliminium,  then,  is  the  right 
which  arises  from  returning  in  limen; 
that  is,  within  the  boundaries  of  the 
sUte;*'  Grotius,  Belli,  ac.  Pacis  (1625), 
Whewell's  Trans.  III.  IX.  II.;  "Put- 
ting aside  certain  of  the  effects  of  post- 
liminium, which  are  mentioned  by 
writers,  but  with  which  international 
law  is  not  concerned,  such  as  its  effect  in 
reviving  the  constitution  of  the  state, 
there  seem  to  be  only  four  subjects 
connected  with  it  which  need  to  be 
touched  upon,  viz.:  (1)  Certain  limi- 
tations to  the  operation  of  the  right  in 
the  case  of  occupied  territory.  (2)  The 
effect  of  acts  done  by  an  invader  in 
excess  of  his  rights.  (3)  The  effect  of 
the  expulsion  of  an  invader  by  a  power 
not  in  alliance  with  the  occupied  state. 
(4)  Special  usages  with  regard  to 
property  recaptyred  at  sea;"  Hall,  Int. 
Law,  6  ed.  (1909)  482,  483.  "  The  term 
'postliminium'  in  the  law  of  nations 
indicates  either  (1)  the  claim  of  a 
population  whose  territory  has  been 
temporarily  occupied  or  even  appro- 
priated by  a  belligerent,  and  has  been 
subsequently  delivered  by  the  other 
belligerent  or  his  allies,  to  have  its 
constitution  and  government  replaced 


as  they  were  before  the  war,  or  (2)  the 
claim  of  a  belligerent  state  representing 
its  own  citizens  as  owners  against 
neutrals  or  allies  into  whose  hands,  by 
sale  or  recapture,  captured  property 
may  come;"  Manning,  Int.  L.,  2  ed. 
Amos.  (1875)  194n.  "Postliminium  is 
the  name  given  to  the  law  by  which 
persons  or  property,  captured  by  an 
enemy,  revert  to  their  original  owner, 
when  recaptured  from  the  enemy  by 
individuals  belonging  to  the  nation  from 
which  they  were  captured.  The  word 
is  said  to  be  derived  from  the  return 
within  the  confines  of  a  State,  which 
gives  occasion  to  its  exercise  in  certain 
cases;"  Manning,  Int.  L.,  2  ed.  Amos. 
(1875)  190.  Postliminium,  "a  legal 
rule  which  is  generally  described  as 
embodjring  a  legal  fiction  under  which 
a  citizen  who  should  after  captivity 
return  to  his  country,  or  property 
which,  after  capture,  should  fall  again 
into  the  hands  of  the  restored  owners, 
reverts  to  his  or  its  antecedent  posi- 
tion;" Maine,  Int.  L.,  (1888)  177. 
"When  property  is  recaptured  or 
country  reconquered,  the  title  of  the 
original  owner  ought  to  be  restored. 
The  question  arises  as  to  (1)  the  title 
of  the  state  to  country  reconquered. 
(2)  the  title  of  individuals  to  land,  (3) 
to  immovables,  (4)  to  ships.  As  to 
movable  property  taken  in  land  war. 
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"right,"  and  it  is  difficult  to  ascertain  just  what  it  means  as  used  in 
the  phrase  in  question.  The  interest  of  the  individual  in  himself,  or 
in  some  object,  is  protected  by  the  municipal  law  just  as  it  was 
before  he  or  it  left  the  jurisdiction.  Does  the  word  "right"  refer  to 
the  interest  or  the  power  of  the  state  protecting  that  interest?  The 
writers  have  universally  adopted  the  conception  of  postliminium  as 
applicable  in  international  law,*  but  many  of  them  have  drawn  a 
distinction  as  to  its  operation  in  municipal  law. 


the  right  ceases  wHen  the  booty  has 
been  twenty-four  hours  in  the  hands  of 
the  captors;"  Martens,  G.  ,I-aw  of 
Nations,  (1788)  Cobbett's  Trans.  VI. 
III.  12.  "Modem  International  and 
Municipal  law  have  adopted  the  term 
postliminium  for  the  purpose  of  indi- 
cating the  fact  that  territory,  indi- 
viduals, and  property,  after  having; 
come  in  time  of  war  under  the  sway  of 
the  enemy,  return  either  during  the 
war  or  with  the  end  of  the  war  under 
the  sway  of  their  original  Sovereign;*' 
2  Oppenheim,  Int.  L.,  2  ed.  (1912)  340. 
"Gases  of  postliminium  occur  only 
when  a  conquered  territory  comes 
either  during  or  at  the  end  of  the  war 
again  into  the  possession  of  the  legiti- 
mate Sovereign.  No  case  of  postlimin- 
ium arises  when  a  territory,  ceded  to 
the  enemy  by  the  treaty  of  peace  or 
conquered  and  annexed  without  cession 
at  the  end  of  a  war  which  was  termina- 
ted through  simple  cessation  of  hostili- 
ties, later  on  reverts  to  its  former  owner 
State,  or  when  the  whole  of  the  terri- 
tory of  a  State  which  was  conquered 
and  subjugated  regains  its  liberty  and 
becomes  again  the  territory'  of  an  inde- 
pendent State;"  2  Oppenheim,  Int.  L., 
2  ed.  (1912)  343.  "For  the  doctrine  of 
postliminium  applies  to  personal  status, 
to  property  and  to  obligations,  and 
says,  in  its  general  language,  that  these 
being  de  facto  freed  from  the  pressure 
of  the  enemy's  force,  shall  return  to 
the  channels  in  which  they  flowed 
before  they  were  by  the  pressure  of  that 
force  diverted  from  them;"    3  Philli- 


more,  Int.  L.,  3  ed.  (1879-1888)  812. 
"The  right  of  postliminium  is  that  in 
virtue  of  which  persons  and  things 
taken  by  the  enemy  are  restored  to 
their  former  state,  on  coming  again 
into  the  power  of  the  nation  to  which 
they  belonged;"  Vattel,  (1758)  Chitty's 
Trans.  Book  III.  §204.  "The  word 
'postliminium'  is  derived  from  the 
Roman  Law  idea  that  a  person  who  had 
been  captured  and  afterwards  returned 
within  the  boundaries  of  his  own  state 
was  restored  to  all  his  former  rights, 
for  jus  postliminium  supposes  that  the 
captive  has  never  been  absent.  The 
attempt  to  incorjxjrate  this  fiction  into 
international  law  has  obscured  the  fact 
for  which  it  stands.  The  fact  is  that 
the  rights  of  an  owner  are  suspended  by 
hostile  occupation  or  capture;"  Wilson 
&  Tucker,  Int.  L.,  (1901)  260.  "The 
term  '  ix)stliminium  *  is  used  to  indicate 
the  return  to  the  original  sovereignty  of 
that  which  has  been  for  a  time  under 
the  control  of  the  enemy;"  Wilson, 
Int.  L.,  (1910)  379.  "Postliminium,  as 
defined  by  the  jurist  Paulus,  is  the  right 
of  recovering  something  lost  from  a 
stranger  and  restoring  it  to  its  former 
status,  established  by  customs  and 
laws  among  the  Romans  and  other  free 
people  and  kings;"  Zouche,  L.  of 
Nations  (1650).  Carnegie  ed..  Part  I. 
VIII.  2. 

*  For  a  discussion,  see  Ayala,  Law  of 
War,  (1582)  Carnegie  Ed.,  I.  V.; 
Bynkershoek,  Law  of  War,  (1737)  Du 
Ponceau  Trans.  122  et  seq,;  Grotius, 
Belli,  ac.  Pacis  (1625),  Whewell's  Trans. 
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It  seems  clear  that  each  independent  state  has  power  to  change  the 
title  of  property  taken  in  war  and  subjected  to  its  jurisdiction  and 
that  the  notion  of  postliminium  is  only  an  awkward  attempt  to 
define  in  language  of  a  fiction  of  the  Roman  law  a  case  where  the 
title  has  not  been  changed  by  a  capture  in  war,  and  consequently, 
upon  recapture,  the  former  owner  is  entitled  just  as  he  was  before. 
This  conclusion  is  strengthened  by  the  circumstance  that  at  an 
early  date  a  distinction  was  drawn  between  the  kinds  of  property 
which  were  affected  by  postliminium.  Thus  movables  were  not 
recovered',  except  mimitions  of  war,  which  exception  was  introduced 
to  encourage  the  soldiers  to  be  more  active  in  recovering  them.' 
On  the  other  hand,  immovables  were  subject  to  postliminy.*  This 
distinction  indicates  that  there  was  something  more  involved. than 
a  mere  legal  fiction. 

It  was  also  said  that  postliminy  did  not  take  effect  in  neutral 
territory/  which  simply  amounted  to  this:    the  neutral  cannot 


III.  IX.;  2Halleck,Int.  L.,4ed.  (1908) 
535  et  seq. ;  2  Oppenheim,  Int.  L.,  2  ed. 
(1912)  339  et  seq.;  3  Phillimore,  Int. 
L.,  3  ed.  (1879-1888)  812  et  seq.; 
Vattel,  (1758)  Chitty's  Trans.  Book 
III.  XIV. 

'  Ayala,  Law  of  War,  (1582)  Carnegie 
Ed..  I.  V.  33  et  seq.  Bynkershoek,  Law 
of  War,  (1737)  Du  Ponceau  Trans.  36 
et  seq.,  discusses  recapture  of  movable 
property,  and  says  that  movables  do 
not  return  by  postliminium  but  im- 
movables do.  Vattel,  (1758)  Chitty's 
Trans.  Book  III.  §209,  says  that  mov- 
ables and  booty  are  not  subject  to  right 
of  postliminium  unless  inmiediately 
taken  from  the  enemy  on  account  of 
difficulty  of  recognizing  property  and 
endless  disputes. 

*  ''When  Hannibal  had  got  as  near 
to  Rome  as  the  fourth  milestone,  he 
heard  that  the  very  spot  on  which  his 
camp  was  pitched  was  selling  at  exactly 
the  same  price  as  before  his  arrival; 
this  enraged  him  so  much  that  he  had  a 
herald  fetched  and  bade  him  announce 
the  sale  of  the  silversmiths'  shops  in  the 
forum  at  Rome;  now  the  sale  of  the 
land  was  perfectly  valid  because  of  the 
chance  of  postliminy,  but  the  sale  of 


the  shops  was  invalid  because  they  had 
never  been  enemy's  and  there  was  no 
postliminy  as  regards  them;"  Ayala, 
Law  of  War,  (1582)  Carnegie  Ed.,  I.  V. 
36.  Upon  this  it  is  to  be  observed  that 
the  sale  in  Rome  took  place  because  the 
Roman  citizens  had  a  well-founded 
belief  that  Hannibal  would  be  driven 
out,  and  Hannibal's  sale  of  the  silver- 
smith's shops  was  of  small  effect  be- 
cause few  had  the  idea  that  he  would 
succeed  in  entering  the  city.  The  differ- 
ence in  the  two  cases,  therefore,  does 
not  depend  on  any  supposed  doctrine  of 
postliminy  but  simply  upon  which  party 
had  the  greatest  probability  of  succeed- 
ing in  the  contest.  See  Grotius,  Belli, 
ac.  Pads  (1625),  Whewell's  Trans.  III. 
VI.  IV.  1. 

*  Bynkershoek,  Law  of  War,  (1737) 
Du  Ponceau  Trans.  113  et  seq.,  has 
elaborate  discussion  of  postliminy  on 
neutral  territory.  He  says  the  right  of 
postliminy  does  not  extend  to  property 
taken  by  the  enemy  and  carried  into 
neutral  territory  by  the  captors,  which 
is  based  upon  a  belligerent  use  of 
neutral  territory  contrary  to  modem 
practice  and  opinion.  See  also  Vattel, 
(1758)  Trans.  Book  III.  §208. 
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permit  a  recapture  on  his  territory  without  departing  from  neutrality, 
and  there  can  be  no  postliminy  tmless  there  is  in  fact  a  recapture  in 
war.  If,  however,  there  is  a  recapture  and  violation  of  neutrality, 
the  question  then  arises  whether  the  recapture  will  revive  the  title 
of  the  former  owner. 

When  there  is  a  belligerent  occupation,  there  is  a  partial  transfer 
of  state  title  to  the  occupied  territory,  which  fails  of  completion 
when  the  territory  is  returned  to  the  former  state  during  or  at  the 
conclusion  of  the  war.  The  doctrine  of  postliminium  has  been 
applied  by  some  writers  to  this  state  of  affairs  and  the  distinction 
accordingly  drawn  between  postliminium  in  mimicipal  law  and  post- 
liminitmi  in  international  law.*  The  application  and  this  supposed 
distinction  are  as  tmfortunate  as  the  original  reference  to  the  doctrine 
at  all.'  It  has  been  suggested,  first,  in  this  connection  that  post- 
liminium applied  to  the  reinstatement  of  the  former  title  during 
or  at  the  conclusion  of  the  war,  but  does  not  apply  where  the  forcible 
transfer  is  completed,  or  the  property  is  retaken  at  a  subsequent 
time  in  another  war  or  in  some  other  proceeding.  The  distinction  is 
entirely  one  of  fact;  in  one  case,  the  title  was  never  transferred; 
in  the  other  it  was  transferred  and  subsequently  retaken.'*  It  is 
immaterial  in  this  connection  what  view  we  take  of  the  effect  of 
belligerent  occupation.  If  the  mere  occupation  transfers  the  state 
jurisdiction,  then  the  restoration  of  that  jurisdiction  during  or  at  the 
continuance  of  the  war  is  a  retaking.  If  the  belligerent  occupation 
does  not  transfer  the  state  jurisdiction,  then  the  restoration  of  the 
former  jiuisdiction  is  a  reinstatement  of  the  possession,  the  title  to 
which  never  was  transferred.  The  entire  doctrine  of  postliminium, 
therefore,  is  inapplicable  in  international  law  and  should  accordingly 
be  discarded  as  imnecessary  and  confusing. 


•  Bynkershoek,  Law  of  War,  (1737) 
Du  Ponceau  Trans.  122  et  seq.;  Man- 
ning Int.  L.,  2  ed.  Amos.  (1 875)1 93n,  194. 
points  out  distinction  between  post- 
liminium in  municipal  law  and  post- 
liminium in  international  law  as  appli- 
cable to  reinstatement  of  jurisdiction  of 
the  state  displaced  by  belligerent  occu- 
pation. 

^  Some  writers  object  to  the  idea  of 
postliminium  in  connection  with  return 


of  territory  in  military  occupation  be- 
cause military  occupation  does  not 
establish  a  new  jurisdiction  and  there- 
fore there  is  nothing  to  be  returned. 
See  Wilson,  Int.  L.,  (1910)  380. 

'•Alsace  and  Lorraine,  forcibly  seized 
from  France  by  the  barbaric  fist  of 
Germany  in  1870,  after  the  lapse  of 
forty-nine  years  are  apparently  (1919) 
about  to  be  returned  to  France.  This  is 
clearly  a  case  of  retaking. 
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Seizure  Before  and  After  War. 

Place  of  Seizure  or  Destruction. 


§811.  A  state  is  only  able  to  affect  property  which  comes  within 
its  grasp,  and  we  must  therefore  distinguish  several  cases  which 
will  subsequently  be  discussed  more  in  detail:  (A)  property  within 
the  jurisdiction  of  the  belligerent,'  (B)  property  in  the  jurisdiction 
of  the  enemy,  which  case  will  occur  on  an  invasion,'  (C)  property 
on  the  high  sea,***  (D)  property  in  the  jurisdiction  of  a  neutral  which 
is  protected  by  the  jurisdiction  of  the  neutral,"  (E)  property  in 
jurisdiction  of  no  state. **  These  distinctions  have  been  drawn 
because  the  jurisdiction  within  which  the  seizure  takes  place,  or 
the  fact  that  it  takes  place  within  no  jurisdiction,  has  an  important 
bearing  upon  the  subject.  This  point  has  not  been  brought  out  by 
the  writers. 


Property  Seized  Before  and  After  War. 

§812.  Property  may  be  seized  before  or  after  the  war.  The 
question  is  one  of  fact,  first,  when  did  the  war  begin  or  terminate,** 
and  when  was  the  property  taken,  before  or  after?  If  taken  before, 
there  is  a  clear  case  of  a  seizure  in  time  of  peace,  to  be  resented  by  any 
self-respecting  state,  or  else  the  seizure  was  made  in  the  course  of 
hostilities  preliminary  to  the  beginning  of  the  war." 

In  the  case  of  seizure  after  termination,  we  may  distinguish  two 
cases:  (A)  where  the  hostilities  are  suspended  before  the  signing  of 
the  treaty  of  peace,  (B)  where  the  treaty  of  peace  is  made  while 
the  hostilities  are  still  going  on.  In  the  latter  case  the  treaty  will' 
generally  stipulate  for  the  cessation  of  hostilities  and  sometimes 
provide  for  time  within  which  captures  may  be  made.**    The  question 


*  See  §876  et  seq.,  post. 

•  See  §887  et  seq.,  post. 
'">  See  Chapter  17. 

"  See  §895,  post. 

»*  See  §842,  post. 

"  See  §622,  ante,  on  beginning  of  war. 
See  §637,  ante,  on  termination  of  war. 

"  See  §565,  ante,  on  embargo  dis- 
tinguished from  other  acts  of  force. 
See  the  "Herstelder,"  1  C.  Rob.  114 
(1799). 

'*  War  of  1812.— Treaty  of  Peace  of 
Ghent,  Dec.  24,  1814,  between  Great 
Britain  and  the  United  States  of  Amer- 
ica provided  that  each  side  should  send 


out  orders  to  cease  hostilities  immedi- 
ately after  the  ratification,  and  that  all 
captures  made  by  either  party  within 
ceftaiy  times  specified  in  the  treaty, 
should  be  restored.  American  ships' 
were  captured  by  the  British  after  the 
expiration  of  the  period  prescribed  in 
the  treaty,  both  captives  and  captors 
being  ignorant  of  the  treaty  of  peace. 
The  ships  were  condemned  by  a  British 
prize  court.  "The  John,"  2  Dods.  336 
(1818);  2  Cobbett  Cases,  (1913)  229. 
The  claim  of  the  American  owners  was 
submitted  to  arbitration  (1853),  5 
Moore,   Int.  Arb.    (1898),  3973,  and 
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has  been  discussed  at  length  by  the  writers."  There  are  two  views: 
one  is,  that  after  peace  is  declared,  the  act  of  capture  is  an  unlawful 
individual  act  rendering  the  captor  civilly  liable,  for  which  he  should 
be  indemnified  by  his  own  state.  And  if  considered  as  a  state  act,  is 
an  invasion  of  jurisdiction  in  time  of  peace  and  the  occasion  for 
reopening  the  war  tmless  adjusted.  The  other  view  is  that  the 
capttu^  is  on  the  same  footing  as  if  made  in  war,  because  the  momen- 
ttmi  of  the  conflicting  bodies  had  not  ceased,  and  although  each  party 
has  signed  the  treaty  of  peace  and  is  bound  to  stop  fighting  at  the 
earliest  moment  possible,  it  is  recognized  that  it  cannot  always 
immediately  do  so,  and  that,  therefore,  any  captures  made  are  really 
made  as  if  during  war.    A  few  cases  are  referred  to  in  the  note.*' 

Property  Found  on  the  Battlefield. 

§813.  The  battle  may  take  place  within  the  jurisdiction  of  the 
belligerent,  when  there  will  be  a  case  of  enemy  property  brought  into 
the  jurisdiction  during  war,  or  may  take  place  in  the  jurisdiction  of 
the  enemy,  where  there  will  be  a  case  of  property  in  enemy  jurisdic- 
tion. After  every  battle  the  grotmd  is  strewn  with  debris  of  all 
kinds  and  the  private  soldiers  and  bystanders  generally  help  them- 
selves to  such  articles  as  they  can  carry  away.  The  more  important 
articles,  as  artillery,  ammimition  dumps,  are  collected  by  the  com- 
manding officers  for  the  benefit  of  the  state.  An  attempt  has  been 
made  to  frame  a  regulation  providing  that  valuable  articles  fotmd 
upon  dead  and  wounded  prisoners  shall  be  taken  care  of  and  restored 
to  those  concerned."  The  observance  of  this  rule  will  depend  entirely 
upon  the  civilization  and  honesty  of  the  soldiers  and  individuals 
wandering  over  the  battlefield  and  discipline  maintained  by  the 
commanding  officers.  • 


award  made  against  Great  Britain. 
See  1  Wildman.  Int.  L.,  (1849)  145-156, 
for  reference  to  some  of  the  treaties. 

'•  1  Halleck,  Int.  L.,  4ed.  (1908)  340; 
3  Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
779-782;  1  Wildman,  Int.  L.,  (1849) 
145-156. 

"  Great  Britain  restored  the  French 
ships  taken  before  the  war  of  1741, 
during  the  heat  of  the  conflict  and  after- 
wards, to  the  French  owners;  3  Philli- 
more, Int.  L.,  3  ed.  (1879-1888)  149; 
2  Wildman,  Int.  L.,  (1849)  11.  1904— 
Japan  ordered  the  release  of  neutral 


ships  captured  after  signing  treaty  of 
Portsmouth  in  1904  but  before  its  rati- 
fication; 1  Halleck,  Int.  L.,  4ed.  (1908) 
340n. 

'*  During  the  Russo-Japanese  War, 
Japan  strictly  carried  out  the  ^  pro- 
visions of  Art.  14  of  the  Hague  Regula- 
tions, and  through  the  intermediary  of 
the  French  Embassies  in  Toldo  and  St. 
Petersburg  handed  over  to  the  Russian 
Government  all  valuables  found  on  the 
Russian  dead;  2  Oppenheim,  Int.  L., 
2  ed.  (1912)  182ni.  See  2  Halleck,  Int. 
L.,  4ed.  (1908)  86. 
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It8l4,  815,  816  Summary. 

Protection  op  Property  in  War. 

§814.  Private  property  is  frequently  protected  during  hostilities 
for  various  reasons,  which  is  accomplished  by  what  is  known  as  a 
safeguard,^*  which  generally  consists  of  a  military  guard  set  over  the 
property.  It  is  to  that  extent  a  suspension  of  hostilities  which  has 
been  referred  to.*** 

Treaty  op  Peace  Providing  por  Restitution. 

§815.  It  frequently  happens  that  the  treaty  of  peace  made  at' 
the  conclusion  of  the  war  will  stipulate  for  the  restitution  of  property 
confiscated  during  the  contest,  and  it  is  usually  the  object  of  each 
belligerent  to  incorporate  in  such  treaties  all  provisions  of  that  kind 
favorable  to  its  members.*" 

Summary. 

§816.  Property  may  be  affected  in  war  in  a  number  of  different 
ways,  and  the  subject  is  involved  in  great  confusion  by  the  writers. 
We  shall  discuss:  (A)  the  general  principles  underl3dng  property  in 
war;  (B)  public  property  in  war;  (C)  private  property  on  land  in 
war;  (D)  private  property  on  the  high  sea  in  war;  (£)  character  of 
property.    It  is  only  necessary  to  note  that  there  are  certain  distinc- 


**"  Safeguards  are  granted  to  lands 
and  houses  intended  to  be  spared, 
whether  from  pure  favor  or  with  the 
proviso  of  a  contribution.  These  con- 
sist of  soldiers  who  protect  them  against 
parties,  by  producing  the  general's 
orders;"  Vattel,  (1758)  Chitty's  Trans. 
Book  II.  {171.  "A  safeguard  is  a  pro 
tection  to  persons  or  property  accorded 
as  a  grace  by  a  belligerent;"  Hall,  Int. 
Law,  6ed.  (1909)  549. 

»»•  See  §769  et  seq..  ante. 

*•  In  the  Treaties  of  Campo  Formio, 
Lunelle,  Amiens,  Friedrichshamm, 
Jdnkdping,  and  Kiel,  and  in  those  be- 
tween France  and  Wurtemberg  and 
France  and  Baden  in  1796,  and  between 
Russia  and  Denmark  in  1814,  and  be- 
tween Prance  and  Spain  in  the  same 
year,  it  was  necessary  to  provide  for  the 
removal  of  sequestrations  which  had 


been  placed  upon  incomes  of  private 
persons  and  upon  debts;  at  the  com- 
mencement of  war  between  England 
and  Denmark  in  1 807,  the  former  power 
seized  and  condemned  the  Danish  ships 
lying  in  British  waters,  and  the  latter 
confiscated  all  ships,  goods  and  debts 
within  the  kingdom  which  belonged  to 
English  subjects;  Hall,  Int.  Law,  6  ed. 
(1909)  433.  1713— Treaty  between 
France  and  Savoy,  the  United  Prov- 
inces and  the  Empire,  it  was  provided 
that  confiscations  effected  during  the 
war  should  be  reversed;  Hall,  Int.  Law, 
6  ed.  (1909)  432.  Revolutionary  Gov- 
ernment of  France  had  confiscated  the 
debts  due  from  the  subjects  of  France 
to  those  of  Great  Britain,  but  by  treaty 
of  1814  compensation  was  to  be  made 
to  the  latter;  1  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  74;    2  Ibid.  15. 
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lions  as  to :  (A)  the  nattire  of  the  property,  as  chattels,  choses  in 
action,  real  property,  and  vessels;  (B)  as  to  ownership,  whether 
belonging  to  a  belligerent,  a  neutral  state  or  to  a  private  individual; 
(C)  as  to  situs,  whether  in  jurisdiction  of  belligerent,  of  enemy  or  of 
neutral,  on  the  high  sea  or  in  jurisdiction  of  no  state.^ 

Since  war  is  a  relation  or  a  condition  between  two  or  more  bellig- 
erent states,*  it  cannot,  of  itself,  affect  property,'  which  must  be 
affected,  if  at  all,  by  a  state  act  of  one  of  the  belligerent  parties  or 
by  act  of  an  individual,  which  act  may  affect  the  property  directly, 
•  by  seizure  or  destruction,  or  indirectly,  by  some  restraint  on  dealing 
with  the  property.*  An  independent  state  has,  as  such,  full  power 
to  seize  or  destroy  all  property  which  it  can  lay  its  hands  upon,  which 
is  sometimes  referred  to,  erroneously,  as  a  right,  in  which  the  word 
"right"  is  used  in  the  sense  of  power.  The  act  of  affecting  property 
is  a  state  act  regulated  by  municipal  law,  which,  in  monarchies, 
was  part  of  the  absolute  power  of  the  head  of  the  state,  and  in  limited 
countries  is  generally  covered  by  specific  statute.  Property  is  pro- 
tected amongst  civilized  states  in  time  of  peace  according  to  title, 
imder  the  international  factors  of  independent  conduct.  In  time  of 
war  as  between  the  belligerents,  those  factors  are  the  least  operative 
as  international  violence  supervenes,  and  the  inquiry  now  is  as  to 
what  further  and  ultimate  restraints,  if  any,  limit  the  exercise  of  the 
state  power  in  time  of  war.*  As  to  enemy  property,  the  power  is 
tmder  the  least  restraint;  as  to  neutral  property,  the  restraints  are 
greater.  • 

In  ancient  and  medieval  times,  under  the  principle  of  solidarity, 
barbaric  notions,  lack  of  civilization,  small  amotmt  of  movable 
property,  the  seizure  and  destruction  of  all  property  within  reach 
was  the  general  practice  in  all  wars.  With  the  increase  in  commerce, 
the  rise  of  a  middle  class  possessing  wealth,  the  demand  for  the 
safety  of  property  even  in  time  of  war  became  more  insistent.  The 
general  factors  which  contribute  to  restrain  the  exercise  of  the  state 
power  of  the  belligerents  over  property  in  time  of  war,  are:  (A) 
increased  amount  of  wealth ;  (B)  growth  in  influence  of  the  possessors 
of  that  wealth,  and  increase  in  commerce;  (C)  military  efficiency, 
discipline  of  standing  armies;  (D)  realization  of  the  economic  loss 
of  such  destruction;  (E)  increased  respect  for  private  property; 
(P)  increased  force  of  humanitarian  ideas  and  public  opinion.'  An 
individual  act  must  be  distinguished  from  a  state  act  in  this  respect 

>  See  J800,  ante.   *  See  §601,  ante.   » See  §627,  ante.   <  See  §801,  ante. 
» See  §802,  ante.      •  See  §802,  ante.      '  See  §802.  ante. 
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because  the  individtial  act  is  subject  to  municipal  law  and  can  have 
no  effect  in  international  relations  unless  ratified  or  authorized  by 
an  independent  state.' 

Several  distinctions  are  to  be  drawn  as  to  the  kind  of  property. 
We  have  (A)  public  property,  which  may  be  the  territory  of  the  state 
held  by  an  international  title,  or  property  held  by  the  state  by 
municipal  title;  (B)  private  property  of  members  of  various  states; 
(C)  immovables;  (D)  movables,  which  may  be  chattels  or  cfaoses  in 
action;   (E)  vessels.* 

All  property  in  war  has  a  character,  that  is,  it  is  described  as 
belonging  to  enemy,  ally,  friend,  or  neutral.  The  parties  concerned 
in  a  war  may  be  described  as  belligerents;  the  parties  not  concerned, 
as  neutrals,  and  the  parties  enegaged  with  the  principals,  as  allies. 
The  word  * 'enemy"  describes  a  belligerent  from  the  viewpoint  of  one 
of  the  opposing  belligerents  or  an  ally,  and  since  there  is  a  difference 
between  enemy  and  neutral  property,  it  is  important  to  determine 
what  the  character  of  the  property  is. 

The  destruction  of  property  is  often  necessary  ah  an  incident  of 
military  or  naval  operations,  and  in  such  cases  all  other  considera- 
tions sink  into  insignificance.  The  question  of  what  is  necessary 
in  any  one  particular  case  will  be  decided  by  the  civilization  and 
character  of  the  people  carrying  on  the  war,  and  there  is  always  a 
distinction  in  theory  between  the  necessary  destruction  incident  to 
military  operations,  and  imnecessary  or  wanton  destruction,  a 
distinction  which  is  not  alwa3rs  easy  to  draw  in  fact.  Unnecessary 
destruction  was  prevalent  in  ancient  times  and  in  the  middle  ages, 
but  the  factors  we  have  alluded  to  have  gradually  operated  to  restrain 
the  exercise  of  this  power  and  the  general  opinion  of  the  writers  in 
modem  times  is  against  any  tmnecessary  destruction.*'* 

The  seizure  of  property  may  be  followed  by  its  destruction,  in 
which  case  the  aspect  of  seizure  is  lost  sight  of  in  that  of  destruction. 
Where  there  is  no  destruction,  it  is  necessary  to  consider  the  subse- 
quent history  of  the  particular  property  seized  with  respect  to  change 
of  title.  We  shall  have  to  note  here  the  distinction  between  public 
and  private  property,  and,  in  the  case  of  public  property,  between 
property  held  by  an  international  title  and  property  held  by  a 
municipal  title.**  The  state  as  such  has  full  power  to  change  the 
title  of  all  property  within  its  jurisdiction  and  this  power  is  restrained 
in  peace,  as  we  have  before  described.  In  time  of  war,  the  power 
is  tmrestrained,  as  between  the  belligerents,  as  to  all  property  seized. 

•  See  $803,  ante,   *  See  §804,  ante,  ^^  See  {805,  ante.  "  See  {806,  ant^, 
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What  is  meant  by  the  phrase,  "title  by  capttire/'  or  the  statement 
that  a  title  by  conquest  in  war  is  valid,  is  that  the  power  is  exercised 
without  restraint  under  such  circiunstances.  A  state  will  respect 
the  determination  of  title  made  by  another  state  so  far  as  the  third 
parties  are  concerned."  In  the  case  of  state  jurisdiction,  the  change 
of  title  results  by  the  simple  fact  of  one  state  seizing  a  part  or  all  of 
the  jurisdiction  of  another  state,  that  is,  the  title  of  state  territory 
is  changed  by  the  act  of  forcible  seizure,  which  is  the  case  of  involun- 
tary alienation  already  referred  to."  When  the  property  is  held  by 
municipal  title  the  remedy  of  the  municipal  court  is  applicable,  and 
the  question  is  whether  the  state  act  of  seizing  cuts  off  any  remedy 
in  the  municipal  coiut  of  the  state  of  which  the  former  owner  of 
property  was  a  member."  The  doctrine  of  postliminium  has  been 
referred  to  in  this  connection  and  is  believed  to  be  entirely  inappropri- 
ate in  international  law.  The  doctrine  has  been  borrowed  from  the 
Roman  law,  where  it  was  described  as  a  so-called  "right"  which 
arose  from  returning  within  the  boundaries  of  the  state  and  by  the 
application  of  which  slaves  and  property  were,  in  such  cases,  restored 
to  the  former  owners.  This  described  an  operation  of  the  municipal 
law  and  simply  determined  the  question  as  between  the  captors  and 
the  former  owner  of  the  property,  and  in  no  event  could  it  have  any 
international  application  because  the  property  seized  or  brought 
back  into  the  state  is  lost  at  all  events  to  the  member  of  the  enemv 
state.  The  idea,  therefore,  has  been  dismissed  as  without  weight  in 
international  law." 

The  place  of  seizure  or  destruction  is  important  as  it  may  occur 
within  the  (A)  belligerent's  own  jurisdiction;  (B)  on  the  high  seas; 
(C)  in  the  territory  of  a  neutral;  (D)  in  the  invaded  territory  of  the 
'enemy,  and  in  each  case  there  will  be  a  difference  because  of  the 
absence  or  presence  of  a  particular  jurisdiction  in  the  place  where  the 
seizure  or  destruction  is  made.  Property  may  be  seized  before  or 
after  a  war.  The  question  in  the  first  place  is,  when  was  the  war 
begun  or  ended,  and  if  the  property  was  taken  after  or  before,  the 
question  is  one  for  adjudication  between  the  states  concerned.  A 
state  will  sometimes  recognize  the  impropriety  of  the  seiztu^  and 
restore  the  property  without  being  forced.  If  it  fails  to  do  so,  the 
state  whose  property  has  been  seized  must  set  in  motion  the  inter- 
national factors  of  conduct,  which  may  result,  if  the  war  has  been 
concluded,  in  the  war  beginning  over  again.  ^ 

^  See  5807,  ante.  "  See  §808,  ante.  "  See  5809,  ante. 

"  See  §810,  ante.  ^  See  §81 1,  ante, 
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Private  property  found  on  the  battlefield  generally  consists  of  the 
property  of  the  soldiers  who  have  been  killed  or  wounded  or  which 
they  have  lost  in  the  course  of  the  fight.  The  public  property  is  gen  • 
erally  collected  by  the  state.  An  attempt  has  been  made  to  frame  a 
regulation  providing  for  valuable  articles  found  on  the  battlefield, 
which  regulation  is  obviously  difficult  to  enforce,  and  will  be 
carried  out  in  each  war  by  the  belligerents  according  to  their 
civilization  and  the  discipline  and  efficiency  of  their  armies.' 

Property  is  frequently  protected  during  the  hostilities  for  various 
reasons,  which  is  accomplished  by  what  is  known  as  a  safeguard, 
which  generally  consists  of  a  military  force  of  soldiers  set  over  the 
property.'  Treaties  of  peace  will  generally  stipulate  as  to  property 
taken  during  the  war  and  frequently  provide  for  the  restitution. 
It  will  be  the  object  of  each  belligerent  to  insert  in  such  treaties  all 
provisions  of  that  kind  favorable  to  its  members.* 

'  See  §8 1 3,  ante.       ^  See  f  8 1 4,  ante.       *  See  §8 1 5,  ante. 
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Prbuminary. 

$825.  The  distinction  between  public  and  private  property  has 
already  been  adverted^  to,  and  this  chapter  will  be  devoted  to  the 
discussion  of  public  property  on  land  and  sea  in  war,  which  stands  on 

a  somewhat  different  footing  from  the  case  of  private  property.  We 

shall  consider:   (A)  state  act  of  seizure  and  restraints  thereon;  (B) 
enemy  property;  (C)  neutral  property. 

State  Acts  op  Ssizurb  and  Rbstraints  Thbrson. 

$826.  The  state  act  of  seizure  is  a  necessary  part  of  the  military 
and  naval  operations,  and  in  limited  governments,  where  the  power 

>  See  (804,  ante. 
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to  make  war  is  conferred  generally  or  specially  on  an  organ  of  Hie 
government,  no  particular  authority  for  such  act  seems  to  be  neces- 
sary. It  would  not  be  necessary  to  mention  this  point  except  for 
the  contention  which  has  sometimes  been  made  under  the  municipal 
law  of  a  particular  state,  whether  authority  exists  to  make  a  seizure. 
Such  contention  may  well  be  confined  to  the  case  of  private  property. 
The  property  of  the  state,  whether  in  a  monarchy  or  limited  govern- 
ment, is  part  of  its  resotirces,  of  whatever  nature  that  property  is, 
and  a  large  part  of  it  will  undoubtedly  be  employed  in  and  useful 
for  the  conduct  of  the  war.  The  seizure  of  such  property,  therefore, 
is  a  necessary  part  of  the  attempt  to  tmdermine  the  resources  of  the 
enemy  and  accomplish  his  defeat.  So  long  as  war  lasts,  this  prin- 
ciple will  obtain,  and  it  is  too  much  to  expect  of  human  nature  to 
suppose  that  there  will  be  any  extensive  restraint  on  state  power 
with  respect  to  public  property  of  the  enemy.'  The  practice  among 
the  princes  of  western  Europe  was  to  spare  the  contents  of  palaces 
and  the  private  property  of  the  monarch,'  on  the  ground  of  comity 
and  courtesy,  which  consideration  has  little  force  in  limited  govern- 
ments and  republics,  where  the  government  of  the  state  overshadows 
the  personality  of  the  head.  As  public  property  is  not  engaged  in 
commerce,  the  factors  of  international  trade  are  of  little  weight. 

Public  Property  of  the  Enemy. 


Prbliminart. 


§827.  Public  property  of  the  enemy  will  be  discussed  under  the 
headings  of  (A)  property  in  jurisdiction  of  the  belligerent;  (B) 
property  in  jurisdiction  of  the  enemy;  (C)  property  on  tiie  high  sea; 
(D)  property  in  neutral  jurisdiction;  (E)  in  jurisdiction  of  no  state. 

PxTBUc  Property  Within  Jurisdiction  op  thb  Bblligbrbnt  at 
THB  Outbreak  op  War  or  Coming  in  During  War. 

§828.  Public  enemy  property,  movables  and  immovables,  within 
the  jurisdiction  of  a  belligerent  at  the  outbreak  of  war  or  coming  in 
during  war,  is  entirely  within  its  power  and  may  be  seized,  utilized 
or  destroyed  according  to  the  pleasure  and  necessity  of  the  belligerent 

»  2  HaUeck,  Int.  L.,  4  cd.  (1908)  77.         *  Hall,  Int.  Law,  6  ed.  (1909)  417. 
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state.*  The  title  to  immovable  property  may  be  pennanently 
affected,  and  such  transfers  as  may  be  made  can  be  sustained  by  the 
belligerent  state  unless  its  jurisdiction  is  displaced  by  the  overwhelm- 
ing force  of  the  state  with  which  it  is  at  war  or  some  other  state.  In 
the  case  of  choses  in  action,  there  is  a  difficulty  which  may  arise 
where  it  will  be  necessary  to  invoke  the  assistance  of  the  power  of 
another  state  in  order  to  reduce  them  to  possession.  No  case  on 
this  point  has  arisen,  but  as  each  independent  state  will  be  anxious 
to  make  a  similar  seizure  in  time  of  war,  the  probabilities  are  that 
neutrals  will  recognize  the  title  of  the  belligerent  state.  Where 
such  act  may  be  performed  entirely  within  the  jurisdiction,  there  is 
no  obstacle  whatever  to  complete  appropriation  of  the  title  to  such 
property. 

In  some  instances  where  public  ships  of  the  enemy  have  been 
driven  into  port  by  stress  of  weather,  they  have  been  allowed  to 
depart.  In  other  cases  they  have  been  seized,  and  no  rule  can  be 
laid  down.'  The  matter  is  entirely  one  of  discretion  or  courtesy 
between  the  belligerents. 

Public  Property  in  Jurisdiction  of  the  Enemy. 


Preliminary. 


§829.  We  must  distinguish  two  cases  of  public  property  seized 
on  invasion  of  the  jurisdiction  of  the  enemy:  (A)  enemy  territory, 
international  title;  (B)  public  property  within  the  territory  held  by 
municipal  title.  The  seiztire  of  the  former  is  one  of  the  most  impor- 
tant acts  of  war,  and  is  entirely  unrestrained,  but  some  exemptions 
have  been  practiced  as  to  public  property  held  by  a  municipal  title. 


*  Woolsey,  Int.  L.,  6  ed.  (1897)  197; 
Wheaton,  Elements,  Dana's  ed.  (1866) 
378  et  seq.,  387n'»*. 

*  1746,  during  war  with  Spain,  the 
"Elisabeth,"  a  British  man-of-war, 
forced  to  take  refuge  in  the  port  of 
Havana,  was  offered  facility  for  repair- 
ing damages,  and  furnished  with  a  safe- 
conduct  as  far  as  the  Bermudas;  Hall, 
Int.  Law,  6  ed.  (1909)  436;  2  Oppen- 
heim,  Int.  L.,  2  ed.  (1912)  236.  1799, 
during  war  with  France,  the  "Diana," 
a  Prussian  merchantman,  forced  to  take 


refuge  in  the  port  of  Dunkirk,  was 
seized,  but  restored  by  the  French 
prize  court;  Hall,  Int.  Law,  6  ed.  (1909) 
436;  2  Oppenheim,  Int.  L.,  2  ed.  (1912) 
236.  1 799,  an  English  frigate  in  distress 
off  the  mouth  of  the  Loire,  was  saved 
from  shipwreck  and  allowed  to  leave 
without  being  captured.  But  a  French 
Ordnance  of  1800  forbade  such  cour- 
tesies to  belligerent  ships,  and  the  same 
year  an  English  vessel  which  had  en- 
tered a  French  port  in  distress  was 
condemned;     Hall,   Int.    Law,   6   ed. 
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State  Territory. 


Prbliminary:    Discussion  of. 


§830.  The  invasion  of  enemy  territory  to  that  extent  displaces 
the  jurisdiction  of  the  enemy  state  and  raises  several  questions  of 
some  difficulty.  Such  an  invasion  is  usually  described  in  the  books 
as  a  belligerent  or  military  occupation/  and  it  is  now  incumbent 
upon  us  to  examine  the  effect  of  that  occupation  on  the  title  of  the 
invaded  state  to  its  territory,  postponing  to  subsequent  chapters  the 
discussion  of  the  acts  of  the  invading  state  as  to  private  property^ 
and  private  individuals."  So  far  as  the  conduct  of  hostilities  is 
concerned,  there  is  no  distinction,  in  the  application  of  any  of  the 
rules  considered  in  the  chapter  on  that  subject,*  because  of  the  fact 
that  the  hostilities  are  carried  on  ia  the  jurisdiction  of  the  enemy. 

We  have  already  pointed  out  that  an  involuntary  transfer*®  of 
territory  is  valid  according  to  international  law  and  discussed  the 
effect  of  that  transfer  on  the  territory  jurisdiction,  inhabitants,  etc." 
Such  a  forcible  transfer  may  take  place  without  any  war,  and  the 
subject  therefore  need  not  be  discussed  here  again,  as  the  difference 
is  only  in  the  antecedent  facts.  The  forcible  transfer  is  sometimes 
preceded  by  the  belligerent  occupation,  which  is  an  act  of  war  and 
is  therefore  necessary  to  be  discussed  under  the  effect  of  belligerent 
occupation  in  the  title  of  the  invaded  state  to  its  jtuisdiction. 

Occupation. 


Preuminary — Definition. 


§831.  Belligerent  occupation  has  caused  considerable  difficulty. 
There  are  several  words  commonly  used  in  this  connection  by  the 
writers,  the  meaning  of  which  should  be  accurately  distinguished. 
An  occupation  is  a  mere  act  of  possession."  A  conquest  is  an  occu- 
pation as  a  result  of  continued  military  efforts,  and  may  or  may  not 

(1909)  436,  437.     1745,  French  squad-  ^  See  §887  et  seq.,  post, 

ron  entered  Louisburg  in  the  Island  of  •  See  §1031,  post. 

Cape  Breton  in  ignorance  of  its  hostile  •  See  Chapter  1 3  on  conduct  of  hos- 
character;  was  captured  as  a  prize  and      tilities. 
its  officers  and  crew  retained  as  prison-  ■        *°  See  §241,  ante, 

ers  of  war.  **  See  §253  et  seq.,  ante. 

*  See  §766,  ante.  *^  See  §238,  ante,  on  occupation. 
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be  permanent."  To  subjugate  is  to  completely  overthrow,  and  is 
more  generally  used  of  a  conquest  by  a  superior  race  of  an  inferior, 
and  seems  t»  carry  with  it  the  idea  of  a  dissimilarity  in  the  status 
of  the  parties.  ^^  A  state  may  subjugate  a  portion  of  Africa  or 
conquer  a  state  of  Europe.  An  invason  is  an  act  of  entering  the 
enemy's  territory,  and  may  or  may  not  result  in  an  occupation  or  a 
conquest  We  may  arrange  these  words  in  the  order  of  their  intensity 
as  follows:  invasion,  occupation,  subjugation,  conquest.  There 
cannot  be  a  conquest  without  an  occupation,  but  there  may  be  an 
occupation  without  a  conquest.  Our  concern,  therefore,  is  only  with 
the  case  of  an  occupation.  Some  writers  discuss  belligerent  occupa- 
tion as  a  military  occupation,  an  tmnecessary  confusion  of  military 
terms." 


"A  conquest  is  "the  acquisition  of 
the  sovereignty  of  a  country  by  force 
of  arms,  exercised  by  an  independent 
power,  which  reduces  the  vanquished 
to  the  submission  of  its  empire;"  2 
Halleck.  Int.  L.,  4  ed.  (1908)  467. 
"  The  term  conquest,  as  it  is  ordinarily 
used,  is  applicable  to  conquered  terri- 
tory the  moment  it  is  taken  from  the 
enemy;  but,  in  its  more  limited  and 
technical  meaning,  it  includes  only  the 
real  property  to  which  the  conqueror 
has  acquired  a  complete  title;"  2 
Halleck,  Int.  L.,  4  ed.  (1908)  465. 
"Conquest  consists  in  the  appropria- 
tion of  the  property  in,  and  of  the 
sovereignty  over,  a  part  of  the  whole 
of  the  territory  of  a  state,  and  when 
definitely  accomplished,  vests  the  whole 
rights  of  property  and  sovereignty  over 
such  territory  in  the  conquering  state;" 
Hall,  Int.  Law,  6  ed.  (1909)  560.  "Op- 
heim  (I,  Sec.  236,  and  II,  Sec.  264)  dis- 
tinguishes between  conquest  and  subju- 
gation. This  is  correct  from  his  point 
of  view,  for  he  uses  the  term  '  conquest  * 
in  the  sense  of  effective  military  occu- 
pation. While  this  undoubtedly  cor- 
responds with  the  usual  or  popular  use 
of  the  term,  it  does  not  represent  the 
technical  meaning  of  the  words  as 
employed  by  most  of  the  authorities  on 


the  Law  of  Nations.  The  substitution 
of  'subjugation'  for  'conquest'  as  a 
source  of  title  to  territory  would  scarcely 
remove  all  danger  of  misunderstanding, 
for  it  would  also  be  necessary  to  dis- 
tinguish between  its  popular  and 
technical  meaning;"  Hershey,  Int.  L., 
(1912)  180n«.  "A  completed  conquest 
is  the  incorporation  of  foreign  territory, 
i.  e.  its  complete  and  permanent  sub> 
jection  to  the  territorial  jurisdiction  of 
the  conquering  or  occupying  State, 
after  its  subjugation  by  armed  forces;" 
Hershey,  Int.  L..  (1912)  180.  "Con- 
quest is  the  taking  possession  of  enemy 
territory  through  military  force  in  time 
of  war;"  1  Oppenheim,  Int.  L.,  2  ed. 
(1912)  303. 

"  "Subjugation  may,  therefore,  cor- 
rectly be  defined  as  extermination  in 
war  of  one  belligerent  by  another 
through  annexation  of  the  former's 
territory  after  conquest,  the  enemy 
forces  having  been  annihilated;"  2  Op- 
penheim, Int.  L.,  2  ed.  (1912)  326. 

"Oppenheim,  Int.  L.,  2  ed.  (1912) 
Vol.  2,  206,  207,  correctly  distinguishes 
invasion  from  occupation.  Halleck, 
Int.  L.,  4  ed.  (1908)  Vol.  2,  465  et 
seq.,  discusses  the  subject  under  the 
heading  of  military  occupation,  in 
which  he  is  no  doubt  influenced  by  the 
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There  is  also  a  question  of  fact  as  to  what  territory  is  embraced  in 
a  particular  occupation.^  The  word  may  be  used  as  synonymous 
with  possession  in  the  mtmicipal  law,  which  is  also  a  matter  of  fact 
entirely  apart  from  any  legal  rule  applicable.' 

Is  occupation  complete  when  there  are  guerilla  bands  in  the 
country  prowling  around  some  of  the  territory? '  Does  a  capture 
of  a  town  complete  an  occupation  of  the  surrounding  territory? 
Does  the  capture  of  a  part  of  the  seacoast  amount  to  an  occupation 
of  the  inland  territory?  It  has  been  supposed  by  some  that  the 
question  is  one  of  submission  of  the  inhabitants.'*  This,  however,  is 
immaterial,  as  the  inhabitant  may  refuse  to  submit,  as  in  the  case  of 
the  German  occupation  of  Belgitmi  in  1914.  In  former  times,  where 
armies  were  mox^e  scattered,  an  army  might  be  driven  out  of  a  portion 
of  a  territory,  and  thereby  the  invaded  state  would  completely 
acquire  control  of  the  whole.  Now,  that  army  fronts  extend  across 
the  entire  territory  of  a  state,  the  real  test  seems  to  be  a  retirement 
of  the  armed  forces  of  the  invaded  state  from  the  forces  of  the  invader. 
His  occupation  extends  so  far  as  his  armies  have  proceeded.  The 
invaded  state  cannot  in  fact  perform  any  state  act  in  the  territory 
in  question. 


municipal  law  of  the  United  States,  by 
which  the  President  cannot,  without 
the  consent  of  Congress,  extend  the 
boundaries  of  the  United  States,  and 
therefore  the  occupation  of  enemy  terri- 
tory by  the  United  States  Army  is  a 
military  occupation,  pure  and  simple, 
under  the  orders  of  the  President  as 
Commander-in-Chief,  and  the  jurisdic- 
tion of  the  United  States  as  a  state  does 
not  follow  ^d  attach  to  the  occupation. 
See  Hall,  Int.  Law,  6  ed.  (1909)  458  et 
seq.  "  The  effective  holding  by  a  hos- 
tile military  force  of  the  territory  of 
the  enemy  constitutes  hostile  military 
occupation;"  Wilson,  Int.  L.,  (1910) 
329.  "The  Law  of  Hostile  Military 
Expeditions  as  Applied  by  the  United 
States,"  by  Roy  Emerson  Curtis;  8 
Amer.  J.  Int.  Law,  1  et  seq.,  224  et  seq. 
'  The  occupation  of  the  Orange  Free 
State  and  South  African  Republic  be- 
came effective  in  1901,  after  annexa- 
tion; 2  Oppenheim,  Int.  L.,  2  ed.  (1912) 
209  and  n^    "A  territory  is  considered 


to  be  occupied,  when,  as  the  result  of 
its  invasion  by  an  enemy's  force,  the 
State  to  which  it  belongs  has  ceased,  m 
fact,  to  exercise  its  ordinary  authority 
within  it,  and  the  invading  State  is 
alone  in  a  position  to  maintain  order. 
The  extent  and  duration  of  the  occupa- 
tion are  determined  by  the  limits  of 
space  and  time  within  which  this  state 
of  things  exists;"  Wilson  &  Tucker, 
Int.  L.,  (1901)  251. 

*  See  §238,  ante,  on  occupation. 

*  **  The  SUtes  General  and  the  King 
of  Spain  maintained  during  the  con- 
troversies that  arose  out  of  the  truce 
between  Spain  and  the  United  Prov- 
inces, that  the  possession  of  the  sur- 
rounding country  follows  the  possession 
of  a  town;"  1  Wildman,  Int.  L.,  (1849) 
164.  As  to  extent  of  occupation  and 
what  constitutes,  see  Bynkershoek, 
Law  of  War,  (1737)  Du  Ponceau  Trans. 
c.  VI.;  2  Halleck,  Int.  L.,  4  ed.  (1908) 
467-469;  1  Wildman,  Int.  L.,(1849)162, 

»♦  2  Halleck,  Int.  L.,  4  ed.  (1908)  469. 
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Effect  of  Belligerent  Occupation  on  Jurisdiction  of  Invaded 

State. 

§832.  The  question  here  involved  is  whether  mere  belligerent 
occupation  transfers  the  title  and  at  what  period  in  the  act  of  seizure 
the  title  is  to  be  considered  as  transferred.  We  must  remember 
that  there  is  no  supreme  political  power  to  determine  the  question, 
which  must  be  solved  by  an  examination  of  the  state  acts  concerned, 
and  which,  after  all,  is  a  question  of  fact  of  whether  the  jurisdiction 
is  actually  exercised  by  the  invading  state.*  We  must  first  note  that 
the  belligerent  occupation  is  an  ambiguous  act  so  far  as  a  transfer 
of  the  territory  is  concerned,  as  the  invader  may  be  driven  out  during 
the  war  or  compelled  to  evacuate  by  the  terms  of  the  treaty  of  peace. 
It  is  not  possible,  therefore,  to  say  at  any  time  during  the  occupation 
whether  there  is  a  transfer  or  not.  There  is,  however,  in  fact,  for 
the  time  being,  a  transfer  of  the  exercise  of  the  jurisdiction,  and  the 
case  corresponds  exactly  to  that  of  one  in  possession  of  land  tmder 
the  English  common  law,  who  may  or  may  not  have  a  title,  and  the 
validity  of  whose  acts  while  in  possession  is  determined  by  the  final 
adjudication  on  his  title. 

There  are  several  subordinate  topics  which  are  confused  with  the 
effect  of  the  belligerent  occupation  on  the  title:  (A)  the  inhabitants 
are  in  fact  within  the  power  of  the  invading  state,  and  while  it  may 
be  said  that  the  exercise  of  that  power  is  limited  by  the  theory 
which  may  obtain  as  to  the  transfer  of  the  title,  it  is  believed  that 
in  fact  the  exercise  of  the  power  is  limited  by  the  factors  restraining 
the  exercise  of  the  war  power,  and  it  accordingly  will  be  discussed 
under  the  heading  of  "Individuals  in  the  jurisdiction  of  the  enemy 
in  time  of  war;*'  *  (B)  so  also  as  to  property,  the  power  to  seize  is 
in  like  manner  restrained  by  the  factors  restraining  war  power,  and 
not  by  any  supposed  theory  as  to  the  nature  of  the  jurisdiction  of 
the  invading  state.  The  only  practical  way  in  which  the  question 
of  whether  the  title  is  transferred  presents  itself,  is  when  the  title 


The  question  whether  the  inhabitants 
acknowledge  the  conqueror  is  immater- 
ial. They  may  do  so  without  really 
submitting. 

*  There  is  a  difference  in  the  method 
of  discussing  belligerent  occupation,  as 
has  been  noted;  2  Oppenheim,  Int.  L., 
2  ed.  ( 1 9 1 2)  206n*.  Some  treat  it  under 
the  heading  of  occupation  and  as  rep- 


resenting questions  affecting  property 
and  persons,  which  is  the  way  it  is 
treated  by  the  Hague  Regulations. 
This,  however,  is  believed  to  be  un- 
sound, and  should  be  discussed  only 
from  the  point  of  view  of  its  effect  on 
the  jurisdiction  of  the  invaded  state. 
*See  {{1031,  1039,  post. 
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is  transferred  to  a  third  power  and  the  party  claiming  under  that 
title  sets  up  its  claim  against  the  old  state  upon  its  return  to  the 
former  jurisdiction/  This  is  a  case  of  the  transfer  of  conquered 
territory  to  a  neutral,  and  has  yery  rarely  occurred. 

It  remains  to  consider  what  the  position  is  of  the  invading  state 
during  the  occupancy  irrespective  of  whether  there  is  a  subsequent 
transfer  of  the  jurisdiction  or  not.  The  invading  state  is  simply 
exercising  force  in  war,  which  is  restrained,  if  at  all,  by  the  factors 
restraining  the  exercise  of  such  force.  It  has  been  said  that  a  sover- 
eign only  loses  his  right  over  a  territory  fallen  into  the  hands  of  the 
enemy  on  the  conclusion  of  a  peace  by  which  it  is  ceded,  which  throws 
the  invader  upon  a  mere  right  of  doing  whatever  is  necessary  to 
bring  the  war  to  a  conclusion  as  a  justification  for  such  acts  of 
authority  as  he  may  perform  within  a  hostile  country,''  upon  which 
it  is  to  be  observed  that  his  performance  of  the  act  rests  upon  an 
accomplished  fact  brought  about  by  the  exercise  of  force,  and  there* 
fore  only  limited  by  the  facts  limiting  force  or  restraints  on  warfare 
which  have  gradually  grown  up.  It  has  also  been  said  that  the 
invader  should  be  regarded  eithftr  (1)  as  putting  the  country  which 
he  has  seized  tmder  a  kind  of  sequestration,  or  (2)  as  being  an  enemy 
who  by  rightful  violence  has  acquired  local  position  which  gives  rise 
to  special  necessities  of  war,  and  which,  therefore,  may  be  the  founda- 
tion of  special  belligerent  rights.* 

It  seems  to  have  been  formerly  supposed  that  the  mere  occupation 
changed  the  jurisdiction  at  once  and  the  invader  dealt  with  the  coim- 
try  as  his  own.*    This  was  simply  because  the  exclusive  jtuisdiction 


•  Vattel,  (1758)  Chitty's  Trans.  Book 
III.  §§197,  198,  says:  "Third  party 
cannot  safely  purchase  conquered  terri- 
tory until  the  former  state  has  re- 
nounced by  a  treaty  of  peace,  and  may 
by  such  purchase  become  involved  in 
the  war."  See  Bynkershoek,  Law  of 
War,  (1737)  Du  Ponceau  Trans.  VI. 
See  2  Halleck,  Int.  L.,  4  ed.  (1908)  75. 
(1715)  Denmark,  during  the  Northern 
War  (1700-18)  sold  the  occupied  Swed- 
ish territories  of  Bremen  and  Verden 
to  Elector  of  Hanover;  2  Oppenheim, 
Int.  L.,  2  ed.  (1912)  205.  King  of 
Prussia  became  a  party  with  the  ene- 
mies of  Sweden  by  receiving  Stettin 


from  the  King  of  Poland  by  Treaty  of 
Schwedt  on  October  6,  1713,  and  the 
Czar  under  the  title  of  sequestration; 
Vattel,  (1758)  Chitty's  Trans.  Book 
III.  §198.  1810— Great  Britain  occu- 
pied the  island  of  Guadeloupe  in  West 
Indies  and  Sweden  restored  it  to  France 
by  treaty  of  Stockholm  in  1814,  Great 
Britain  having  ceded  her  title  to  Sweden 
in  1813.  See  2  Westlake,  Int.  L.,  2  ed. 
(1913)  98.  See  §682,  post,  on  purchase 
of  conquered  territory  by  a  neutral. 
^  Hall,  Int.  Law,  6  ed.  (1909)  460. 

•  Hall,  Int.  Law,  6  ed.  (1909)  458. 

•  **  The  documents  drawn  up  by  local 
authorities  in  the  ordinary  course  of 
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of  a  state  was  more  easily  displaced  then  than  now.^®  The  states  of 
Europe  have  become  more  firmly  fijced  in  their  territory,  and  an 
invasion  is  more  often  recognized  as  temporary  than  as  an  immediate 
permanent  change  of  jurisdiction.^^ 


administration  were  expressed  in  the 
name  of  one  prince  or  the  other  as  the 
tide  of  invasion  and  recovery  swayed 
to  and  fro  over  the  locality;"  2  West- 
lake,  Int.  L.,  2  ed.  (1913)  95.  Hershey, 
Int.  L.,  (1912)  408n»,  says,  that  "prior 
to  the  middle  of  the  18th  century, 
there  was  no  distinction  either  in  theory 
or  practice  between  a  mere  occupation 
and  a  complete  conquest;"  Vattel, 
(1758)  Chitty's  Trans.  Book  III.  §197. 
See,  however,  2  Oppenheim,  Int.  L.,  2 
ed.  (1912)  205. 
"See   Oppenheim,    Int.    L.,    2    ed. 

(1912)  Vol.  2,  204,  205.  for  a  sketch  of 
the  history  of  the  change  in  views  as  to 
the  effect  of  military  occupation,  which 
entirely  overlooks  the  fundamental 
facts  in  the  case  and  leaves  the  impres- 
sion that  the  distinction  was  first  drawn 
and  laid  down  by  the  writers  and  then 
followed  by  statesmen  and  soldiers, 
See  Bynkershoek,  Law  of  War, 
(1737)  Du  Ponceau  Trans,  c.  VI.; 
Grotius,  Belli,  ac.  Pads  (1625), 
Whewell's  Trans.  III.  VI.  IV.;  Hall, 
Int.  Law,  6  ed.  (1909)  460.  The  states 
have  recognized  this  change  in  their 
official  instructions  laid  down  to  their 
armies.  See  instructions  in  French 
Manual;    2  Westlake,  Int.  L.,  2  ed. 

(1913)  96n.  See  "German  Legislation 
for  the  Occupied  Territories  of  Bel- 
gium," (1915)  Charles  H.  Huberich  and 
A.  Nicol-Speyer;  9  Amer.  J.  Int.  Law, 
1033.  "Belgium. — Text  of  order  of 
Governor-General  von  Falkenhausen 
establishing  German  courts;"  145 
Law  T.  12.  As  to  recovery  of  jurisdic- 
tion when  invader  is  driven  out,  see 
discussion  by  Bynkershoek,  Law  of 
War,   (1737)   Du  Ponceau   Trans,   c. 


XVI.  under  the  heading  of  "Right  of 
postliminy  as  applied  to  cities  and 
states." 

"  In  September,  1870,  after  the  fall 
of  the  Emperor  Napoleon  and  the 
proclamation  of  the  French  Republic, 
the  Court  of  Appeal  at  Nancy  pro- 
nounced its  verdicts  after  the  formula, 
"In  the  name  of  the  French  Govern- 
ment and  People."  Since  Germany 
had  not  yet  recognized  the  French 
Republic,  the  Germans  ordered  the 
Court  to  use  the  formula,  "In  the  name 
of  the  High  German  Powers  occupying 
Alsace  and  Lorraine,"  but  gave  the 
Gourt  to  understand  that,  if  the  court 
objected  to  this  formula  they  were  dis- 
posed to  admit  another,  and  were  even 
ready  to  admit  the  formula,  "In  the 
name  of  the  Emperor  of  the  French," 
as  the  Emperor  had  not  abdicated. 
The  court,  however,  refused  to  pro- 
nounce its  verdict  otherwise  than,  "In 
the  name  of  the  French  Government 
and  People,"  and,  consequently,  sus- 
pended its  sittings.  There  can  be  no 
doubt  that  the  Germans  had  no  right  to 
order  the  formula,  "  In  the  name  of  the 
High  German  Powers,"  etc.,  to  be  used, 
but  they  were  certainly  not  obliged  to 
admit  the  formula  preferred  by  the 
court;  and  the  fact  that  they  were  dis- 
posed to  admit  another  formula  than 
that  at  first  ordered  ought  to  have  made 
the  court  accept  a  compromise.  Blunt- 
schli  (Sec.  547)  correctly  maintains  that 
the  most  natural  solution  of  the  diffi- 
culty would  have  been  to  use  the 
neutral  formula  "In  the  name  of  the 
Law;"    2  Oppenheim,  Int.  L.,  2  ed. 

(1912)  215;   2  Westlake,  Int.  L.,  2  e4, 

(1913)  103, 
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We  have  in  this  connection  the  same  question  already  discussed," 
of  whether  the  jurisdiction  is  transferred  by  the  act  of  seizure  or  by 
the  treaty  of  peace,  in  which  the  defeated  state  acknowledged  the 
title  of  the  victor,  and  which  is  usually  drawn  up." 

Political  Subdivisions  op  a  State. 

§833.  The  distinction  has  been  made  that  the  public  property  of 
a  political  subdivision  of  a  state  should  not  be  seized  by  an  invading 
enemy  as  such  organization  is  different  from  the  state  organization. 
The  former  exists  solely  and  exclusively  for  local  purposes,  ordinarily 
has  no  warlike  material,  and  is  used  by  the  invading  forces  partly  or 
wholly  as  an  instrument  for  the  government  of  the  people,  and 
should  therefore  be  kept  intact  as  a  going  concern,  subordinate  to 
the  independent  jurisdiction  which  may  happen  to  be  in  control  of 
the  cotmtry. 

Public  Property,  Municipal  Title. 


Preliminary. 


§834.  Public  property  held  by  municipal  title  consists  of  lands 
or  immovables,  as  forts,  arsenals,  public  buildings,  museums,  jails,  etc. 
Movables  or  chattels  are  military  supplies,  equipment,  archives, 
money,  horses,  guns,  etc.,  choses  in  action  of  almost  any  possible 
variety.  All  such  come  within  the  grasp  of  the  enemy  upon  invasion 
and  may  generally  be  appropriated  as  he  sees  fit.  Certain  exemptions 
have  been  allowed  in  practice  and  there  are  difficulties  arising  from 
the  nature  of  the  property.  We  shall  consider  them  in  the  order 
named. 

Immovables. 

§835.  Immovables  cannot  be  taken  away,  and  the  invader  can 
only  in  fact  occupy  them  during  the  invasion,  or  dispose  of  the  title. 
There  is  no  difficulty  as  to  occupation  because  this  clearly  goes  with 
the  belligerent  occupation  of  the  whole  territory.    Title  to  land  is 

"  See  §682,  ante,  on  purchase  of  con-  (1910)  82,  83;    Zouche,  L.  of  Nations 

quered   territory   as  involving   a   de-  (1650),  Carnegie  ed.,  Part  I.  VIII.  3. 

parture  from  neutrality.  Hague  Convention  discussed,  Hershey, 

IS  See    discussion,     Lawrence,     Int.  Int.  L.,  (1912)  408;  2  Westlake,  Int.  L., 

Law,  5  ed.  (1913)  164;  2  Westlake,  Int.  2  ed.  (1913)  93  et  seq. 
L.,  2  ed.  (1913)  96;    Wilson,  Int.  L., 
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determined  by  the  municipal  law,  and  the  invading  state  therefore 
cannot  dispose  of  the  title  tmless  the  jtirisdiction  of  the  invaded  state 
is  displaced.  In  fact,  however,  the  title  may  be  sold  for  what  it  is 
worth  and  the  question  arises  as  to  how  far  the  purchaser  will  be 
protected  by  the  invading  state,  if  it  ever  does  re-occupy  the  territory." 
If  the  jurisdiction  is  permanently  transferred,  no  difficulty  arises, 
as  the  invading  state  will  protect  the  title,  if  any,  and  it  will  be  a 
question  entirely  of  its  municipal  law.  The  opinion  has  been 
expressed  that  the  alienation  is  void,  as  the  invading  state  has  no 
title,  which  statement,  however,  begs  the  question,  which  is,  whether 
the  state  has  title.**  The  real  reason,  it  is  believed,  although  not 
generally  mentioned  in  the  books,  is  that  the  purchaser  takes,  with 
notice  of  the  doubt  as  to  the  power  of  the  invading  state.*  He  takes 
the  chances  of  the  invasion  being  successful,  and  cannot  complain 
if  the  event  turns  out  otherwise.* 


"  Wheaton,  Elements,  Dana's  ed. 
(1866),  51,  suggests  that  when  the  pur- 
chase price  has  accrued  to  the  use  and 
profit  of  the  state,  the  transfer  may  be 
confirmed  and  original  proprietor  in- 
demnified out  of  the  state  treasury,  as 
was  done  by  France  in  respect  of  the 
lands  of  the  emigrant  French  nobility 
confiscated  and  sold  during  the  Revo- 
lution, which  case,  however,  the  learned 
author  fails  to  observe,  is  not  in  point, 
as  that  was  a  case  of  private  property 
confiscated  by  a  revolutionary  govern- 
ment and  not  by  an  invading  foreign 
IKJwer. 

*'  Manning,  Int.  L.,  2  ed.  Amos. 
(1875)  185:  2  Oppenheim,  Int.  L.,  2  ed. 
(1912)  174. 

'Hall,  Int.  Law,  6  eti.  (1909)  414, 
416. 

-  An  instance  of  this  is  furnished  by 
the  case  of  the  do  nains  of  the  Elector- 
ate of  Hesse-Cassel.  "This  hitherto 
independent  state  was  subjugated  in 
1806  by  Napoleon  and  l^eca-ne  in  1807 
|)art  of  the  Kingdom  of  Westphalia 
c<>nstituted  by  Napoleon  for  his  brother 
Jerome,  who  governed  it  up  to  the  end 
of  1813,  when,  with  the  downfall  of 
Napoleon,  the  Kingdom  of  Westphalia 


fell  to  pieces  and  the  former  elector  of 
Hesse-Cassel  was  reinstated.  Jerome 
had  during  his  reign  sold  many  of  the 
domains  of  Hesse-Cassel.  The  Elector, 
however,  on  his  return,  did  not  recog- 
nize these  contracts,  but  deprived  the 
owners  of  their  property  without  in- 
demnification, maintaining  that  a  case 
of  postliminium  had  arisen,  and  that 
Jerome  had  no  right  to  sell  the  do- 
mains. The  Courts  of  the  Electorate 
pronounced  against  the  Elector,  deny- 
ing that  a  case  of  postliminium  had 
arisen,  since  Jerome,  although  a 
usurper,  had  been  King  of  Westphalia 
during  an  interregnum,  and  since  the 
sale  of  the  domains  was  therefore  no 
wrongful  act.  The  Elector,  who  was 
absolute  in  the  Electorate,  did  not  com- 
ply with  the  verdict  of  his  own  courts, 
and  the  Vienna  Congress,  which  was 
approached  in  the  matter  by  the  un- 
fortunate proprietors  of  the  domains, 
refused  its  intervention,  although  Prus- 
sia strongly  took  their  part.  It  is 
generally  recognized  by  all  writers  on 
international  law  that  this  case  was  not 
one  of  postliminium,  and  the  attitude 
of  the  Elector  cannot  therefore  be  de- 
fended by  appeal  to  international  law;** 
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§836.  In  the  case  of  movables,  it  is  clear  that  the  invading  state 
may  take  away  and  utilize  all  such  which  he  can  lay  his  hands  on, 
and  the  only  question  as  to  the  effect  of  the  invasion  with  respect  to 
change  of  title  will  be  concerning  the  movable  property  which  may 
be  left  behind  when  he  retires  from  the  country. 

Choses  in  Action. 

§837.  Where  the  invaded  state  is  possessed  of  a  chose  in  action 
and  the  invading  state  collects  the  amotmt  by  exercise  of  the  power 
it  possesses  if  the  debtor  is  within  the  jurisdiction,  the  payment 
extingtiishes  the  debt,  and  it  is  obviously  against  equity  for  the 
dispossessed  state  to  collect  the  amount  over  again  when  its  juris- 
diction is  reinstated.  It  may,  however,  do  so  if  it  pleases.  If  it 
does,  no  question  of  international  law  seems  involved.'  Where  the 
debtor  is  within  another  jurisdiction,  the  invading  state  cannot 
collect  without  the  consent  of  the  municipal  law  of  that  state,  unless 
it  can  lay  its  hands  upon  assets  within  the  jurisdiction  by  which  to 
compel  payment.  If  the  third  state  regards  the  title  as  valid,  and 
assists  in  collecting  the  debt,  the  debtor  should  not  be  compelled  to 
pay  over  again  by  his  own  state  upon  reinstatement,  as  he  has  been 
compelled  in  the  first  place  to  pay  by  force  against  which  he  had  no 
redress.  If  the  invading  state  cannot  in  fact  collect  the  chose,  it 
remains  as  before  and  is  available  to  the  invaded  state  upon  rein- 
statement. If  the  invading  state  remains  in  possession  and  the  chose 
is  not  collected,  it  will  usually  be  disposed  of  by  the  provision  of 
the  treaty  of  peace.  A  few  cases  have  arisen,  some  of  which  are 
referred  to  in  the  note.* 


2  Oppenheim,  Int.  L.,  2  ed.  (1912)  344; 
see  2  Cobbett  Cases,  (1913)  248;  2 
Halleck,  Int.  L.,  4  ed.  (1908)  532;  3 
Phillimore.  Int.  L.,  3  ed.  (1879-1888) 
849  et  seq.  "The  sales  of  the  national 
domains  situate  in  the  German  and 
Belgian  provinces,  united  to  Prance 
during  the  revolution,  and  again  de- 
tached from  the  French  territory  by 
the  treaties  of  Paris  and  Vienna  in 
1814  and  1815,  or  in  the  countries  com- 
posing the  Rhenish  Confederation  in 
the  Kingdom  of  Italy,  and  the  Papal 
States,  were,  in  general,  confirmed  by 


these  treaties,  by  the  Germanic  Diet 
or  by  acts  of  the  respective  restored 
princes. . ' '  Wheaton,  Elements,  Dana *8 
ed.  (1866)  51.  The  case  of  the  Duke 
of  Brunswick  and  the  Elector  of  Hesse- 
Cassel   is   referred   to, 

•  For  discussion,  see  Ayala,  Law  of 
War,  (1582)  Carnegie  Ed.,  I.  V.  41  et 
seq.;  Hall,  Int.  Law,  6  ed.  (1909)  414, 
415. 

*  Alexander  the  Great  conquered 
Thebes  and  found  documents  showing 
money  due  from  the  Thessalonians  to 
the   Thebians.     Alexander   gave   the 
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document  to  the  Thessalonians,  as  they 
were  his  allies.  The  Thebians  being 
subsequently  restored  demanded  pay- 
ment from  the  Thessalonians,  and  the 
question  was  heard  before  the  Amphi- 
ctyonic  Council,  whose  decision,  it  is  to 
be  inferred,  was  in  favor  of  the  Thessa- 
lonians.  Ayala,  Law  of  War,  (1582) 
Carnegie  Ed.,  I.  IV.  42,  43,  says  that  if 
the  debt  had  been  paid  to  Alexander, 
the  Thebians  would  not  have  been  able 
to  re-acquire  the  extinguished  debt. 
He  also  says  that  Alexander  gave  the 
Thessalonians  the  bond  and  that  sub- 
sequently when  the  fortunes  of  Thebes 
were  restored,  the  latter  brought  suit, 
and  the  point  was  as  to  the  effect  of 
Alexander's  gift.  He  said  it  was  valid 
because  of  conqueror's  power,  and  in- 
troduces an  extensive  discussion  of  the 
case.  See  Grotius,  Belli,  ac.  Pacis 
(1625),  Whewell's  Trans.  III.  c.  VII. 
IV.  2;  2  Halleck,  Int.  L.,  4  ed.  (1908) 
77,  197;  3  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  833,  834;  Vattel,  (1758) 
Chitty's  Trans.  Book  III.  §77;  Zouche, 
L.  of  Nations  (1650),  Carnegie  ed.. 
Part  II.  VIII.  20.  1495— Diuing  tern- 
porary  occupation  by  Charles  VIII.  of 
France,  of  the  throne  of  Naples,  all 
debts  due  the  state  from  the  opposite 
faction  were  called  in.  When  in  four 
months  the  French  were  driven  out, 
Ferdinand,  on  being  restored,  ques- 
tioned the  validity  of  these  payments. 
For  discussion,  see  2  Halleck,  Int.  L., 
ed.  (1908)  499;  3  Phillimore,  Int.  L., 
3  ed.  (1879-1888)  838.  Hesse-C:assel 
remained  under  military  government  of 
France  until  end  of  1807,  when  greater 
part  was  incorporated  into  the  newly 
formed  kingdom  of  Westphalia  and  the 
rest  remained  in  possession  of  Napoleon. 
By  agreement  between  the  King  of 
Westphalia  and  Napoleon,  the  debts  of 
Hesse-Cassel  and  other  provinces  in- 
corporated were  divided  as  follows: 
All  debts  due  from  persons  not  subjects 
of  the  King  of  Westphalia  were  to  be 


paid  to  Napoleon;  all  debts  due  from 
persons  subject  of  the  King  of  West- 
phalia, were  to  be  paid  to  him.  Many 
debts  were  paid  under  this  arrange- 
ment, which  debts  were  the  private 
property  of  the  Elector,  who  was  the 
richest  prince  in  Germany.  Upon 
return  of  Elector  to  power,  a  question 
arose  as  to  the  validity  of  the  payments. 
The  Elector  had  a  mortgage  on  prop- 
erty in  the  Duchy  of  Mecklenburg. 
The  Duke  of  Mecklenburg,  at  the 
instance  of  Napoloen,  directed  the  court 
of  registration  to  record  the  mortgage 
as  dischaxged  on  payment  by  the  mort- 
gagor to  Napoleon  or  his  appointee, 
and  setting  out  in  the  order  that 
Napoleon  was  possessed  of  the  mort- 
gage. Upon  restoration  the  Elector 
claimed  on  the  mortgage.  Phillimore, 
Int.  L.,  3  ed.  (1879-1888)  Vol.  3,  845. 
says  that  the  record  of  the  discharge  of 
the  mortgage  contained  a  particular 
minute  of  the  circumstances  so  as  to 
in  some  meastire  leave  open  the  ques- 
tion of  the  lawfulness  of  the  discharge. 
His  accoimt  not  very  clear;  difficult  to 
determine  what  the  judgment  finally 
reached  was.  Various  university  bodies 
were  called  upon  to  decide  the  case. 
Halleck,  Int.  L..  4  ed.  (1908)  Vol.  2, 
534,  says  that  on  first  appeal  the  uni- 
versity body  decided  in  substance  that 
all  debts  of  Hesse-Cassel  for  which  dis- 
charges had  been  given  in  full  by 
Napoleon,  whether  the  whole  sum  had 
been  actually  paid  or  not,  were  validly 
and  effectively  converted,  and  that  the 
debtors  could  not  be  called  on  to  pay  a 
second  time.  See  3  Phillimore,  Int. 
L.,  3  ed.  (1879-1888)  842  et  seq.  1847 
— Some  British  subjects  domiciled  in 
Mexico  were  vendees  of  certain  church 
property  under  an  agreement  of  sale 
with  the  Mexican  (jovemment,  and 
had  gone  into  possession  and  paid  the 
purchase  money  into  the  hands  of  the 
bank  to  await  execution  of  the  convey- 
ance.   On  the  capture  of  Mexico  by  the 
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§838.  Certain  kinds  of  public  property  held  by  municipal  title, 
as  works  of  art,  temples,  tombs,  public  buildings,  scientific  collec- 
tions, hospitals,  archives,  public  museums,  libraries,  historical 
records,  judicial  and  legal  documents  and  those  pertaining  to  land 
titles,  are  of  no  military  value,*  and  accordingly  the  factors  we  have 
alluded  to  have  operated  to  restrain  the  seizure  of  property  of  this 
kind.  Property  of  a  religious  character  has  been  particularly  exempt, 
in  ancient  and  medieval  times  because  of  its  sacred  nature.  Works 
of  art  have,  however,  been  seized  and  carried  off  several  times  in  the 
nineteenth  century.*    These  objects  are  not  commercial,  no  consid- 


American  forces,  the  United  States 
Commander-in-Chief  seized  the  money 
as  property  of  the  Mexican  Govern- 
ment. On  return  of  peace,  the  church 
recovered  the  property  from  the  ven- 
dees on  ground  of  illegality  of  sale,  and 
the  vendees  then  claimed  against  the 
United  States  of  America,  which  claim 
was  rejected,  on  the  ground  that  the 
vendees  were  for  the  time  being  re- 
garded as  Mexican  subjects  and  not 
British  subjects;  2  Halleck,  Int.  L., 
4  ed.  (1908)  499,  500.  I870--Franco- 
German  War. — Germans  required  per- 
sons who  owed  money  for  timber  felled 
from  the  French  state  forests  to  make 
payments  to  their  captors  in  the  dis- 
tricts. Payments  to  French  treasury 
had  already  been  forbidden;  2  West- 
lake,  Int.  L.,  2  ed.  (1913)  114,  who  dis- 
approves, but  what  is  this  but  taking 
of  public  property?  "In  October, 
1870,  during  occupation  by  German 
troops  of  the  Departments  of  de  la 
Meuse  and  de  la  Muerthe,  a  Berlin  firm 
entered  into  a  contract  with  the  Ger- 
man Government  to  fell  15,000  oak 
trees  in  the  state  forests  of  these  depart- 
ments, paying  in  advance  £2250.  The 
Berlin  firm  sold  the  contract  rights  to 
others^  who  felled  9000  trees  and  sold, 
in  March,  1871,  their  right  to  fell  the 
remaining  6000  trees  to  a  third  party. 
The  last-named  felled  a  part  of  these 


trees  during  the  German  occupation, 
but  when  the  French  Government  again 
took  possession  of  the  territory  con- 
cerned, the  contractors  were  without 
indemnity  prevented  from  further  fell- 
ing of  trees.  The  question  whether  the 
Germans  had  a  right  at  all  to  enter  into 
the  contract  is  doubtful.  But  even  if 
they  had  such  right,  it  covered  the 
felling  of  the  trees  during  their  occupa- 
tion only,  and  not  afterwards;"  2  Op- 
penheim.  Int.  L.,  2  ed.  (1912)  342-343. 
See  Hall,  Int.  Law,  6  ed.  (1909)  416n». 
The  Protocol  of  Signature  added  to  the 
Additional  Convention  to  the  Peace 
Treaty  of  Frankfort,  signed  on  Decem- 
ber II,  1871,  (see  Martens,  N.  R.  G., 
XX.  p.  868)  comprises  a  declaration 
stating  the  fact  that  the  French  Gov- 
ernment does  not  recognize  any  lia- 
bility to  pay  indemnities  to  the  con- 
tractors concerned;  2  Oppenheim,  Int. 
L.,  2  ed.  (1912)  343n».  Hall,  Int.  Law, 
6  ed.  (1909)  416n,  says  that  the  Ger- 
mans recognized  that  they  had  exceeded 
their  rights  and  left  the  contractors  to 
their  remedy  in  French  courts,  which 
later  annulled  the  sale. 

*Hall,  Int.  Law,  6  ed.  (1909)  417; 
2  Halleck,  Int.  L.,  4  ed.  (1908)  78-82; 
Vattel,  (1758)  Chitty's  Trans.  Book 
in.  §168. 

*  "Destruction  of  Towns  and  of  In- 
stitutions Devoted  to  Religion,  Educa- 
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Enemy  Property  on  High  Sea.  §839 

erations  of  htimanity  are  involved,  and  there  seems  to  be  no  reason 
why  a  state  which  is  powerful  enough  to  invade  the  jurisdiction  of 
another  should  not  reimburse  itself  by  seizing  property  of  this  kind. 
It  is  much  more  humane  than  many  other  acts  of  war  about  which 
no  restraint  is  contended  for.  The  public  can  only  look  at  the  pic- 
tures, and  this  may  be  done  as  well  in  one  jurisdiction  as  in  another.' 


Public  Enemy  Property  on  the  Hig^  Sea. 


Preliminary. 


§839.  PubUc  enemy  property  on  the  high  sea  will  consist  of  public 
ships  of  war  and  other  public  vessels  and  goods  thereon,  and  pubUc 
goods  on  private  enemy  and  pubUc  and  private  neutral  ships.  The 
case  of  private  goods  is  discussed  tmder  "Private  property  on  the 
high  sea  in  war/'  '  and  our  attention  is  now  only  directed  to  the 
case  of  public  enemy  vessels. 

Public  enemy  vessels  may,  except  where  a  custom  has  grown  up  as 
hereinafter  mentioned,  be  destroyed  at  sea.  These  vessels  are  the 
agents  of  the  state  for  the  conduct  of  hostilities  and  no  grounds 
have  ever  been  advanced  to  exempt  them  from  such  destruction. 


tion.  Science  and  Art  as  Punitive 
Measures,"  James  W.  Gamer;  9  Amer. 
J.  Int.  Law,  101  et  seq.  See  Hague 
Conventions,  1899,  II,  1907,  IV,  respect- 
ing the  laws  and  customs  of  war  on 
land,  Art.  56.  1814 — British  destroyed 
Public  Buildings  at  Washington,  D.  C. 
1815 — Blucher  destroyed  the  oma^ 
mental  trees  of  Paris  and  planned  the 
destruction  of  the  bridge  of  Jena  and 
the  Pillar  of  Austerlitz.  1870 — Prus- 
sian bombardment  of  Strasburg;  2 
HaUeck,  Int.  L.,  4  ed.  (1908)  82. 

'  France  made*  extensive  seizures  of 
works  of  art  in  Italy  in  1796  and  1797, 
and  subsequently;  which,  after  the  vic- 
tory of  the  Allies  in  1815,  were  mostly 
restored  to  their  former  owners.  So, 
also,  see  discussion  in  Maine,  Int.  L., 
(1888)  196-198;  who  says  that  Fred- 
crick  the  Great  never  practiced  such 
seizures,  and  although  he  more  than 
once  occupied  Dresden  he  always  spared 


the  famous  gallery.  See  also  Hall,  Int. 
Law,  6  ed.  (1909)  417,  418,  447.  Aus- 
tria,  during  the  occupation  of  Venice  in 
the  18th  century,  seized  a  number  of 
objects  of  art,  and,  on  the  conclusion  of 
the  War  of  the  German  Aggression, 
1914-18,  the  Italians  retook  the  prop- 
erty and  restored  it  to  Venice.  Austria 
contended  that  the  property  was  seized 
while  Venice  was  tmder  Austrian  juris- 
diction and  therefore  the  act  was  not 
done  during  invasion.  Peace  Treaty  of 
Versailles  of  June  28,  1919,  provided 
for  the  restoration  of  many  objects  of 
art  which  had  been  seized  in  the  past 
by  Germany  and  Austria,  of  which 
there  were  two  classes:  (a)  those  seiz- 
ures made  in  war,  (b)  seizures  made 
from  local  communities  which  at  the 
time  were  under  the  jurisdiction  d  the 
seizing  government.  ! 

•  See  Chapter  17,  post.  -.i 
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§840 


Enemy  Property  on  High  Sea. 


It  goes  without  saying  that  they  may  also  be  seized  and  taken  into 
the  port  of  the  capturing  power.  The  only  question  which  arises 
here  is  as  to  the  treatment  of  the  individuals  on  the  ships  who  by 
the  sinking  or  in  the  course  of  battle  are  injured  or  become  in  immi- 
nent danger  of  drowning.  They  are  usually  officers  of  the  navy,  and 
enlisted  men  and  private  individtials  on  board  may  be  considered  as 
taking  all  the  risk  of  a  journey  in  such  a  vessel.  Public  enemy 
vessels  are  the  agents  for  carrying  on  the  war  on  the  high  seas  and 
are  obviously  liable  to  seizure  and  destruction^  as  such  without 
reparation  except  as  adjusted  in  the  treaty  of  peace  between  the 
belligerents.  This  is  also  an  act  of  international  violence  coming 
within  the  definition  of  war.  When  such  vessels  are  seized,  the  title 
passes  at  once  to  the  captors  and  no  condemnation  by  a  prize  court 
is  necessary,  and  when  they  are  within  the  jurisdiction  on  outbreak 
of  war,  they  are  universally  seized,  and  no  contention  has  been  made 
for  any  restraint  in  such  practice.  All  public  vessels  of  the  state 
venttu^  forth  from  the  jurisdiction  at  all  times  at  their  peril  and  sub- 
ject to  the  contingency  of  the  outbreak  of  war.  There  is  here  no 
duty  of  visit  and  search  because  the  exigency  of  war  demands  perfect 
freedom  to  accomplish,  if  possible,  immediate  destruction  as  soon  as 
the  ship  appears  in  sight.  Personal  property  is  so  rarely  found  on  a 
public  ship  of  any  state  that  no  question  as  to  it  has  arisen.  The 
personal  effects  of  the  officers  and  crew  are  probably  not  disturbed 
except  where  of  special  value. 

Public  Enemy  Property  at  Sea — Exemptions. 

§840.  There  have  been  a  number  of  exemptions  contended  for 
in  the  case  of  public  enemy  property  at  sea.^"  The  few  cases  which 
have  occurred  are  those  of  hospital  ships,  cartel  ships,'^  and  ships 
engaged  on  scientific  discoveries,  philanthropy,  etc.,  and  sometimes 
boats  belonging  to  lighthouses. 


•Lawrence,  Int.  law,  5  ed.  (1913) 
45 1  et  seq. 

»•  In  the  Prize  Law  of  Japan,  1898, 
the  following  exemptions  of  enemy's 
vessels  are  made:  (1)  Boats  engaged 
in  coast  fisheries.  (2)  Ships  engaged 
exclusively  on  a  voyage  of  scientific 
discovery,  philanthropy,  or  religious 
mission.  (3)  Vessels  actually  engaged 
in  cartel  service,  and  this  even  when 
they  actually^  have  prisoners  on  board, 


(4)  Boats  belonging  to  lighthouses; 
Wilson  &  Tucker,  Int.  L.,  (1901)  246- 
247.  Japanese  in  the  war  with  China 
in  1893,  and  in  war  with  Russia  in 
1904,  exempted  "lighthouse  vessels  and 
tenders;"  Wilson,  Int.  L.,  (1910)  286. 
"  "A  cartel  ship  is  a  vessel  commis- 
sioned for  the  exchange  or  ransom  of 
prisoners  of  war,  or  to  carry  proposals 
from  one  belligerent  to  another  tmder 
the  fla^  of  truce;"   2  Halleck,  Int.  L.. 
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Hospital  ships  are  ustially  exempt  from  seizure  or  destruction  on 
the  same  ground  of  humanity  which  operate  as  to  wounded  on  land.^^ 
The  exemption  has  been  generally  acted  upon  by  all  modem  civilized 
states,  and  the  observance  of  this  exemption  is  undoubtedly  a  mark 
of  civilization,  refinement  and  humanity  on  the  part  of  a  state. 

Cartel  ships  are  ships  carrying  prisoners  of  war  in  exchange  and 
since  the  belligerents  have  already  agreed  upon  the  exchange,  there 
is  no  reason  to  engage  in  ftuther  hostilities  with  respect  to  the  same. 
The  fact  that  the  ship  is  a  cartel  ship  must  be  clearly  established. 

A  few  of  the  precedents  are  collected  in  the  notes." 


\ 


4  ed.  (1908)  362.  "Cartels  are  conven- 
tions between  belligerents  concluded 
for  th3  p.urpose  of  permitting  certain 
ki  1  Is  of  non -hostile  intercourse  between 
on?  another  such  as  would  otherwise  be 
prevented  by  the  condition  of  war;*'  2 
Oppenheim,  Int.  L.,  2  ed.  (1912)  282. 
"Cartel  ships  are  vessels  of  belligerents 
which  are  commissioned  for  the  carriage 
by  sea  of  exchanged  prisoners  from  the 
enemy  country  to  their  own  country, 
or  for  the  carriage  of  official  communi- 
cations to  and  from  the  enemy;"  2 
Oppenheim,  Int.  L.,  2  ed.  (1912)  283. 
"Cartels  are  agreements  made  to  regu- 
late intercourse  during  war;"  Wilson 
&  Tucker,  Int.  L.,  (1901)  265.  "A 
cartel  ship  is  a  vessel  sailing  under  a 
safe  conduct  for  the  purpose  of  carrying 
exchanged  prisoners ;  * '  Wilson  &  Tucker, 
Int.  L.,  (1901)  265.  For  discussion  of 
cartel  ships,  see  Lawrence,  Int.  Law, 

5  ed.  (1913)  453:  3  Phillimore,  Int.  L., 
3  ed.  (1879-1888)  181  et  seq. 

"Lawrence,  Int.  Law,  5  ed.  (1913) 
452. 

""The  Carolina,"  6  C.  Rob.  336 
(1805),  Capture  of  an  enemy  vessel, 
which  set  up  a  privilege  as  sailing  on 
cartel  service.  Ship  and  cargo  restored 
except  certain  parcels  shipped  in  viola- 
tion of  the  cartel  protection.  The  pro- 
tection was  granted  before  the  war  in 
anticipation  of  approaching  hostilities 
and  held  valid  although  granted  by  the 
officer  pf  the  British  East  India  Com- 


pany because  of  the  peculiar  powers 
exercised  by  that  company  in  the  East. 
Cartel  protection  must  be  granted  by 
the  executive  or  under  the  authority  of 
the  executive.  "The  Glorie,"  5  C. 
Rob.  192  (1803-04).  French  cartel 
ship  restored,  captors*  expenses  allowed. 
"La  Rosina."  1  C.  Rob.  372  (1808), 
ace.  The  "Daifjie,"  3  C.  Rob.  139 
(1800);  2  Cobbett  Cases,  (1913)  170. 
Cartel  ships  belonging  to  the  enemy 
and  seized,  by  British  war  vessel  on  a 
voyage  from  an  enemy  port  to  an 
English  port  to  take  prisoners,  and  evi- 
dently adopted  for  the  purpose,  restored, 
but  captors  allowed  expenses  owing  to 
the  irregular  conduct  of  the  ships.  The 
"Venus,"  4  C.  Rob.  355  (1803);  Cartel 
ship  of  British  merchant  went  to  enemy 
port  under  cartel  for  exchange  of 
prisoners,  and  there  took  on  a  cargo 
after  discharging  the  prisoners.  It  was 
held  condemned  as  engaging  in  trade. 
"An  interesting  case  of  this  kind 
occurred  during  the  Russo-Japanese 
War.  The  *Aryol,*  2  Cobbett  Cases, 
(1913)  171,  (also  called  the  *Orer),  a 
hospital  ship  of  the  Russian  Red  Cross 
Society,  was  captured,  and  afterwards 
condemned  by  the  Prize  Court  on  the 
following  grounds:  (a)  for  having 
communicated  the  orders  of  the  com- 
mander-in-chief of  the  Russian  squad- 
ron with  which  she  was  sailing  to  other 
Russian  vessels;  (b)  for  carrying,  by 
prder   of  comnumder-in-chief  of   th? 
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{$841,  842,  843,  844  Summary. 

Public  Enemy  Property  in  Neutral  Jurisdiction. 

§841.  Public  enemy  property  in  the  jurisdiction  of  a  neutral  is 
protected  by  the  neutral  jurisdiction,  and  if  the  neutral  fails  to 
extend  that  protection  there  is  to  that  extent  a  departure  from 
neutrality." 

Public  Enemy  Property  in  Jurisdiction  of  No  State. 

§M2.  Public  enemy  property  in  jurisdiction  of  no  state  is  not 
protected  by  any  other  jurisdiction,  and  open  to  seiziu^  or  destruc- 
tion, just  as  it  is  on  the  open  sea. 

Public  Neutral  Property. 

§M3.  The  seiztuie  or  destruction  of  public  neutral  property, 
except  by  way  of  unavoidable  accident  followed  by  reparation  and 
apology,  is  obviously  an  act  of  violence  which  no  self-respecting  state 
can  afford  to  overlook.  Such  an  act  obviously  is  not  within  the 
cognizance  of  a  prize  court  and  must  be  the  subject  of  international 
adjustment  between  the  states  concerned  and  may  result  in  war. 

Summary. 

§844.  Public  property  is  separately  discussed,  as  it  stands  on  a 
somewhat  different  footing  from  private  property.'  The  state  act 
of  seiztu^  is  part  of  the  general  effort  to  overcome  the  enemy,  and 


squadron,  in  order  to  take  them  to 
Vladivostock,  the  master  and  some 
members  of  the  crew  of  the  British 
steamship  'Oldhamia,'  which  had  been 
captured  by  the  Russians:  (c)  for 
having  been  instructed  to  purchase  in 
Cape  Town  or  its  neighborhood,  1 1,000 
feet  of  conducting  wire  of  good  insula- 
tion; (d)  for  having  navigated  at  the 
head  of  the  squadron  in  the  position 
usually  occupied  by  reconnoitring 
vessels.  See  Takahashi,  pp.  620-625, 
and  Higgins,  op.  cit.  p.  74,  and  in  The 
Law  Quarterly  Review,  XXVI,  (1910), 
p.  408;"  2  Oppenheim,  Int.  L.,  2  ed. 
(1912)  256n».  "The  Ophelia,*'  Britii=h 
Prize  Court.  T.  L.  R.  31,  452,  10 
Amer.  J.  Int.  Law,  170  (1915).  Claim 
of  the  German  Government  for 
release  of  a  captured  ship  on 
the  ground  that  it  was  exempt  as 
a    hospital    ship,    under    Article    I, 


Hague  Convention  of  K07,  for  the 
adoption  of  maritime  warfare  of  the 
principles  of  the  Geneva  Convention, 
refused  on  the  ground  that  the  ship 
was  not  a  hospital  ship  in  fact.  The 
commander  threw  documents  over- 
board— spoliation  of  papers.  Affirmed, 
Judicial  Committee  of  the  Privy  Coun- 
cil, 1916;  10  Amer.  J.  Int.  Law,  653. 
War  of  the  German  Aggression,  1914- 
18,  Germany  systematically  and  ruth- 
lessly attacked  and  destroyed  hospital 
ships,  thereby  furnishing  additional 
evidence  of  the  innate  barbarity  of  the 
German  people. 

**  For  discussion  of  this,  see  §685  et 
seq.,  ante,  on  belligerent  state  act  in 
jurisdiction  of  a  neutral.  The  principal 
instance  is  the  capture  of  enemy  ships 
in  the  neutral  maritime  belt,  see  §694, 
ante. 

>  See  §825,  ante. 
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public  property  of  the  state  forms  the  larger  part  of  its  resources  and 
in  a  great  part  consists  of  property  particularly  useful  in' carrying 
on  the  war.  Especially  is  this  true  in  time  of  war,  when  the  state 
will  have  accumulated  a  large  amount  of  such  resources.  No  con- 
siderations of  commerce  apply,  as  such  property  is  not  useful  for 
commerce.  Private  interests  are  not  involved  and  htmianity  is 
little  concerned.  The  restraints,  therefore,  on  the  seizure  of  public 
property  are  the  fewest,  and  the  self  interest  of  the  state  is  the 
prevailing  factor.* 

We  start,  therefore,  with  the  general  principle  of  the  unrestrained 
seizure  of  public  enemy  property  and  examine  tjie  few  restraints  on 
the  exercise  of  that  power  which  have  developed  either  because  of 
external  factors  or  because  of  the  nature  of  the  property. 

Public  property  is  of  two  kinds,  enemy  and  neutral,  and  we  may  dis- 
pose of  the  latter  in  the  beginning  with  the  remark  that  the  neutral 
jurisdiction  protects  neutral  public  property  except  when  it  is  actually 
in  the  area  of  hostilities.' 

The  public  property  of  the  enemy  fotmd  in  the  jiuisdiction  of  the 
belligerent  at  the  outbreak  of  a  war  is  usually  seized  in  practice,  and 
no  contention  has  ever  been  made  for  an  exemption.  The  only 
cases  of  immunity  which  have  been  allowed  are  those  of  embassies, 
which  are  separately  discussed.  There  is  a  difficulty  when  it  is 
necessary  to  invoke  the  power  of  another  state  in  order  to  recover 
on  a  chose  in  action.  In  that  case  the  other  state  must  recognize  the 
title  of  the  seizing  state  and  allow  recovery,  or  else  it  must  refuse. 
In  either  case  it  is  put  in  an  embarrassing  position  if  it  is  a  neutral, 
as  allowing  the  belligerent  to  recover  may  be  regarded  as  a  departure 
from  its  neutrality.^ 

Public  property  of  the  enemy  coming  into  the  jurisdiction  during 
war  is  no  more  subject  to  exemption,  but  in  a  case  of  the  involuntary 
entry  of  ships  in  distress  instances  have  occurred  where  the  ships 
have  been  allowed  to  depart.  In  other  cases  they  have  been  seized. 
There  is  no  uniform  practice  and  no  statement  of  any  principle  of 
law  can  be  ventured.* 

Where  the  property  is  in  the  jurisdiction  of  the  enemy,  we  must 
distinguish  property  held  by  (A)  an  international  title,  that  is,  enemy 
territory,  and  (B)  by  municipal  title  in  the  territory  invaded.' 

The  seizure  of  enemy  territory  is  one  of  the  most  important  acts 
of  war,  and  no  contention  has  ever  been  made  for  any  restraint  on 

'  See  §826,  ante.  «  See  §828,  ante.  *  See  §829,  ante. 

»  See  §827,  ante.  *  See  §828,  ante. 
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such  seizure.  The  seizure  of  the  territory  may  not  result  in  a  change 
of  title,  and  it  has  already  been  pointed  out  that  there  is  a  change  of 
title  when  an  involuntary  transfer  has  been  accomplished  in  fact.^ 
The  occupation  of  enemy  territory  during  war  is  therefore  a  bellig- 
erent act,  called  **  belligerent  occupation*'  and  sometimes  "military 
occupation,"  and  is  to  be  considered  from  several  points  of  view.' 
The  only  one  which  now  concerns  us  is  as  to  the  effect  on  the  title  of 
the  invaded  state  to  the  territory.* 

The  several  words  "conquest,"  "subjugation,"  "belligerent  occu- 
pation," have  no  legal  value.  The  question  is  whether  the  invading 
state  has  displaced  the  jurisdiction  of  the  invaded  state,  substi- 
tuting its  jurisdiction  in  place  thereof,  and  if  it  has,  whether  that 
displacement  is  merely  a  temporary  matter  diuing  the  war,  or  is  a 
permanent  one.  It  is  clear  that  in  no  event  can  the  permanency  of 
the  occupation  be  determined  until  the  war  is  closed,  no  matter  how 
strong  the  intention  of  the  invading  state  is  to  make  the  occupation 
permanent.  The  tendency  in  medieval  times,  and  down  to  the 
eighteenth  century,  was  to  regard  the  temporary  displacement  of 
jurisdiction  as  permanent  as  soon  as  it  occurred.  The  invader  at 
once  set  himself  up  as  the  sole  owner  and  proceeded  upon  the  assump- 
tion that  he  would  not  soon  be  turned  out.  This  is  the  natural  result 
of  the  brutality,  arrogance  and  violence  of  the  time,  the  constant 
wars  of  aggrandizement  which  were  taking  place,  and  also  of  the 
simple  political  and  social  structtu^  of  the  governments  of  the  day, 
which  admitted  of  a  change  of  rulers  with  much  less  difficulty  than 
would  occur  in  a  modem  limited  government.^® 

The  growing  strength  of  governments,  and  the  increase  in  their 
strength  and  power,  has  fixed  them  more  solidly  in  their  territories. 
They  are  less  easily  displaced,  and  accordingly  the  ambiguous  nature 
of  a  belligerent  occupation  is  more  fully  realized  than  was  formerly 
the  case.  The  discussion  is  in  fact  theoretical  and  has  no  practical 
bearing.^®  As  to  the  seizure  of  private  property,  the  invader  will 
be  governed  by  the  factors,  if  any,  restraining  his  power  to  affect 
private  property  and  individuals  in  war.  As  to  the  public  property, 
he  will,  as  we  have  pointed  out,  be  subject  to  practically  no  restraints 
whatever. 

The  political  subdivisions  of  the  state  are  in  the  power  of  the 
invader,  but  it  may  be  supposed  that  they  should  be  left  alone  as 
mere  local  agencies  of  government,  having  no  part  in  the  prosecution 

^  See  §24 1 ,  ante.   ■  See  §766,  ante.   •  See  §830,  ante.   "  See  §83 1 ,  ante. 
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of  the  war  and  being  of  no  particular  military  advantage.  Some 
local  government  is  generally  necessary,  and  the  invading  power  will 
usually  make  use  of  that  existing,  with  such  modifications  as  may  be 
necessary.  While,  therefore,  in  fact  these  political  subdivisions  may 
be  seized,  destroyed  and  the  property  confiscated,  there  is  room  for 
a  greater  restraint  upon  the  exercise  of  the  state  power  to  seize, 
because  of  the  fact  that  the  seizure  is  not  so  necessary  in  the  military 
prosecution  of  the  war." 

Public  property  held  by  municipal  title  stands  on  a  slightly  different 
footing  and  may  consist  of  immovables,  movables  or  chattels,  and 
choses  in  action,  and  in  certain  cases  exemptions  have  been  con- 
tended for.  In  medieval  times,  the  monarchs  generally  refrained 
from  seizing  each  other's  palaces  and  their  contents,  on  grounds  of 
courtesy  and  reciprocity,  considerations  which  are  of  little  effect 
among  modem  limited  governments,  where  the  head  of  the  state 
loses  his  personal  aspect  in  his  office  and  is  not  usually  related  by  any 
ties  of  blood  or  marriage  to  the  heads  of  other  states.^' 

It  is  perfectly  clear  that  the  invading  state  can  seize  and  utilize 
all  such  public  property  that  it  may  find,  and  that  it  will  ordinarily  do 
so  and  will  take  away  with  it  when  it  leaves  the  coimtry,  if  it  does 
so,  all  property  which  can  be  removed.  The  only  question,  therefore, 
which  is  material,  is  as  to  how  far  the  invading  state  will  change  the 
title  to  immovable  property  which  cannot  be  taken  away,  and  to 
movable  property  which  is  seized  and  left  betiind.  Immovables  can- 
not be  taken  out  of  the  jurisdiction  and  the  invader  can  only  affect 
such  property  by  sequestrating  the  income  while  in  possession,  oi 
changing  the  title.  The  income  collected  will  be  used  by  the  invader 
or  carried  away  on  leaving  the  country,  and  cannot  be  recovered 
except  by  force  or  a  provision  for  restitution  in  the  treaty  of  peace. 
If  no  disposition  has  been  made  of  the  title,  the  former  state  of  affairs 
will  revive  when  the  old  state  retakes  possession.  If  the  title  has 
been  sold  or  transferred  by  the  invading  state  during  the  occupancy, 
the  question  will  arise  as  between  the  purchaser  and  the  former 
state  as  to  which  shall  prevail.  It  is  clear  that  the  state  has  the 
better  title,  as  the  purchaser  necessarily  took,  with  notice  of  a  defect 
in  title  o^ving  to  the  possibility  of  the  invading  state  being  turned 
out,  and  as  he  is  not  a  purchaser  for  value  since  the  purchase  money 
did  not  go  to  the  real  owner,  there  is  no  injustice  in  ttuning  him  out 
when  the  old  state  returns.^' 

*^  See  §833,  ante.  ^>  See  §834,  ante.  ^*  See  §835,  ante. 
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Movables  may  be  taken  out  of  the  country  on  retiring,  and  in 
many  cases  used  up  during  the  occupancy.  When  such  is  the  case, 
the  circumstance  is  the  same  as  that  of  the  seizure  when  in  the 
jurisdiction  of  the  belligerent.  When  they  are  left  behind,  tiiey  may 
be  retaken  by  the  old  state,  and  the  only  question  then  is  as  to  the 
wear  and  tear  by  use  during  the  invasion.^^  Choses  in  action  may 
be  reduced  to  possession  during  the  belligerent  occupation,  and 
when  that  is  done,  the  proceeds  will  be  spent  or  taken  out  of  the 
coimtry,  and  the  case  will  be  the  same  as  that  of  a  movable  noted 
above.  Where  it  is  necessary  to  invoke  the  assistance  of  the  political 
jurisdiction  of  a  third  state,  the  recovery  will  depend  on  the  view  of 
the  occupation  taken  by  that  state.^^ 

In  any  cas^,  where  the  debtor  has  paid  the  debt  under  the  com- 
pulsion of  the  power  of  the  invading  state  or  a  third  state,  he  is  not 
at  fault  and  should  not  be  compelled  to  pay  over,  as  the  only  negli- 
gence has  been  that  of  the  invaded  state  in  allowing  itself  to  be 
displaced  for  the  time  being  by  another  state.^ 

Certain  kinds  of  public  property,  as  works  of  art,  hospitals,  tombs, 
monuments,  etc.,  are  of  no  military  value,  and  it  has  accordingly 
been  contended  that  they  should  be  exempt  from  seizure,  and  the 
practice  has  been  very  generally  in  accordance  with  this  contention, 
except  in  the  case  of  works  of  art,  which  have  several  times  been 
seized  during  the  last  century  and  taken  out  of  the  invaded  state. 
This  subject  has  been  much  discussed,  but  it  seems  clear  that  there 
is  no  consideration  of  humanity  or  commerce  involved,  and  there 
seems  to  be  no  reason  why  a  belligerent  may  not,  if  it  is  able,  recoup 
itself  by  helping  itself  to  valuable  property  within  the  jurisdiction, 
even  if  it  is  a  work  of  art.  The  wanton  destruction  of  such  property 
would  indeed  be  open  to  severe  condemnation,  but  the  public  can 
only  enjoy  pictures  by  looking  at  them,  and  this  can  ordinarily  be 
done  as  well  in  one  state  jurisdiction  as  another.^ 

Public  enemy  property  on  the  high  sea  will  consist  of  ships  and 
goods  thereon,  and  public  goods  on  private  enemy  and  private  neutral 
ships.  All  public  enemy  ships  are  seized  or  destroyed  as  a  matter 
of  cotu'se;  indeed  they  are  the  agents  for  the  conduct  of  hostilities, 
and  their  seizure  or  destruction  is  inevitable.'  Public  property  on 
private  enemy  or  private  neutral  ships  is  discussed  in  a  subsequent 
chapter  on  "Private  Property  at  Sea." 

Hospital  ships,  cartel  ships,  boats  engaged  in  scientific  discovery, 

^*  See  §836,  ante.      *  See  §837,  ante.      *  See  §839,  ante. 
»  See  §837,  ante.      >  See  §838,  ante. 


320  PUBLIC   PROPERTY  IN  WAR 

Summary.  {844 

philanthropic  expeditions,  are  non-commercial  and  non-hostile,  and 
are  generally  exempt  as  not  useful  or  engaging  in  military  and  naval 
operations,  an  exemption  reinforced  in  the  case  of  hospital  ships  by 
consideration  for  the  sick  and  woimded  demanded  by  feelings  of 
humanity.* 

Public  enemy  property  in  the  jurisdiction  of  a  neutral  is  protected 
by  the  latter's  jurisdiction  and  not  affected  by  the  act  of  a  bellig- 
erent unless  by  invasion  of  the  neutral  jurisdiction.*  Where  the 
public  enemy  property  is  in  jurisdiction  of  no  state  it  is  open  to  any 
belligerent  attack,  as  if  on  the  high  sea  or  in  jurisdiction  on  the 
outbreak  of  war.' 

Public  neutral  property  cannot  in  any  case  be  affected  without 
invading  the  neutrality  of  the  neutral,  except  in  the  case  of  imavoid- 
able  accident  in  carrying  on  the  hostilities.* 

*  See  f  840,  ante.  » See  f  84 1 ,  ante.  •  See  §842,  ante. 
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Prbuminary. 

§875.  The  discussion  in  this  chapter  will  relate  to  tbe  seizure 
of  private  property  on  land  during  war.  The  principal  distinction 
relates  to  (A)  the  jurisdiction  in  which  the  property  is  found,  whether 
(a)  belligerent,  (b)  neutral  or  (c)  enemy:  (B)  the  difference  between 
movables  and  immovables;  (C)  vessels  in  the  maritime  belt  are  includ- 
ed because  they  arewithinthe  jurisdiction,^  and  the  distinction  we  have 
drawn  is  between  property  within  the  jurisdiction  and  property  on 
the  high  seas  which  is  not  in  the  jurisdiction  of  any  state.  We  shall 
discuss :  (A)  property  in  the  jurisdiction  of  a  belligerent,  (B)  property  in 
the  jurisdiction  of  the  enemy;  (C)  property  in  neutral  jurisdiction. 

'  See  §313,  ante,  as  to  the  maritime      foreign  state  therein, 
belt  and  jurisdiction  of  littoral  and 
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In  Jurisdiction  of  Belligerent.  §|876,  877 

Private  Property  in  the  Jurisdictton  of  a  Belligerent 


Preliminary. 


§876.  Private  property  in  the  jurisdiction  of  a  belligerent,  includ- 
ing vessels  in  the  maritime  belt,  is  to  be  considered  with  reference  to 
(A)  property  of  a  member  of^the  state,  which  is  regulated  by  municipal 
law  and  is  outside  the  scope  of  our  discussion:  (B)  property  of  a 
member  of  the  enemy  state,  tmder  which  we  have  (a)  property  found 
in  the  jurisdiction  on  the  outbreak  of  war,  (b)  property  coming  in 
dtuing  the  war;  (C)  neutral  property.  We  shall  first  discuss  enemy 
property  fotmd  in  jurisdiction  on  outbreak  of  war. 

Private  Enemy  Property  Found  in  Jurisdiction  of  Belligerent  on 

Outbreak  of  War. 


Preliminary. 


§877.  When  the  principle  of  solidarity  obtained,  all  private  enemy 
property  found  in  the  jurisdiction  of  a  belligerent  on  the  outbreak  of 
war  was  seized  as  a  matter  of  cotu'se.'  The  growth  of  commerce, 
increase  in  value  of  private  property,  wealth  and  power  of  the 
mercantile  classes  and  international  communication,  together  with 
greater  privileges  allowed  aliens  and  the  disappearance  of  ancient 
ideas  of  hostility  toward  them,  all  contribute  to  restrain  the  exercise 
of  the  power  to  seize.    These  considerations  are  peculiarly  applicable 


-  1315 — Lonis  X.  wrote  to  Bdward 
III.  stating  that  he  was  going  to  make 
war  on  the  Flemings,  and  requesting 
him  to  seize  the  persons  and  property 
of  all  Flemings  found  in  England, 
which  Edward  did  not  do  but  com- 
manded the  Flemings  to  leave  England ; 
Manning,  Int.  L.,  2  ed.  Amos.  (1875) 
171.  Seizure  in  practice  from  1556  to 
1657,  although  practice  had  been  ques- 
tioned especially  by  States  General  in 
Holland.  No  seizure  on  record  from 
1657  to  1790  except  Silesian  Loan  Case 
in  1753.  which  was  settled  by  treaty. 
1793— English  property  confiscated  in 
France.     1800 — ^En^lish  property  con- 


fiscated in  Russia.  1861 — Confederate 
States  of  America  in  August  passed  an 
act  providing  that  "property  of  what- 
ever nature,  except  public  stocks  and 
securities  held  by  an  alien  enemy  since 
the  21st  May,  1861,  shall  be  seques- 
trated and  appropriated;"  Hall,  Int. 
Law,  6  ed.  (1909)  434.  See  1  HaUeck, 
Int.  L.,  4  ed.  (1908)  589n^  For  refer- 
ence to  historical  precedents  of  with- 
drawal of  persons  and  property  on  out- 
break of  war,  see  1  Halleck,  Int.  L.,  4 
ed.  (1908)  585  et  seq.  See  (1028  et 
seq.,  post,  on  member  of  enemy  state 
in  jurisdiction. 
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to  vessels  which  come  and  go  in  the  course  of  international  commerce 
and  are  pieculiarly  liable  to  be  affected.  It  is  clear  that  when  a  state 
refrains  from  seizing  tmder  these  circumstances,  and  tmiformly  adheres 
to  that  principle,  that  merdiants  of  all  countries  may  trade  with  that 
state  knowing  that  even  in  the  event  of  war  breaking  out  they  will 
have  an  opporttmity  to  withdraw  their  vessels  and  goods  without 
harm.  Such  a  course  of  conduct,  therefore,  enchanoes  the  credit  and 
esteem  of  the  state,  increases  its  commerce,  makes  money  flow  to  its 
chief  commercial  centers,  and  enables  it  to  reap  the  direct  and  indirect 
benefits  of  an  increase  in  foreign  commerce.  It  is  therefore  vital  to 
the  self-interest  of  every  civilized,  intelligent,  progressive  and  com- 
mercial state  to  take  care  that  no  outbreak  of  war  shall  bring  any 
damage  to  private  property  of  members  of  the  enemy  state,  who 
have  been  trading  or  doing  business  within  the  cotmtry. 

Many  treaties  have  been  made  containing  clauses  protecting 
property  under  these  circumstances,'  and  perhaps  the  early  treaties 
of  this  kind  were  the  chief  means  of  protection  before  the  factors  of 
restraint  we  have  referred  to  had  come  into  operation.  Now  property 
is  protected  either  tmder  the  provisions  of  a  treaty  or  the  operation 
of  the  factors  and  it  is  not  always  easy  to  tell  which  has  the  greatest 
efifect.* 

The  early  practice  in  treaty  provision  was  to  allow  time  for  with- 
drawal of  property.*  In  modem  times  the  belligerent  state  proceeds 
for  sequestration.  All  such  property  should  be  for  the  reasons  we 
have  mentioned  restored  to  the  owners  on  conclusion  of  the  war  and 
restitution  is  usually  provided  for  in  the  treaty  of  peace.*  There  is 
a  distinction  between  movables,  immovables,  chattels  and  choses  in 
action,  which  will  be  separately  referred  to. 


*  Bynkcrshoek,  Law  of  War,  (1737) 
Du  Ponceau  Trans,  c.  VII.;  Hall,  Int. 
Law,  6  ed.  ( 1 909)  43 1  et  seq.  *,  Manning, 
Int.  L.,  2  ed.  Amos.  ^875)  173,  174; 
Vattel,  (1758)  Chitty's  Trans.  Book 
TIT.  §63.  "Confiscation  of  Alien 
Enemy  Property,"  Henry  A.  Forster; 
52  Amer.  Law  Rev.  279;  Vattel,  (1758) 
Chitty's  Trans.  Book  III.  §63. 

*  A  treaty  may  be  violated  by  a 
belligerent,  and  the  question  will  be 
discussed  whether  the  treaty  precedes 
the  factors,  or  vice-versa,  and  whether 


a  state  was  restrained  from  seizing  in 
compliance  with  the  terms  of  the  treaty 
or  because  of  the  factors;  Manning, 
Int.  L.,  2  ed.  Amos.  (1875)  173.  Sec 
§399,  ante,  on  law-making  effect  of 
treaties. 

*  Bynkershoek,  Law  of  War,  (1737) 
Du  Ponceau  Trans.  52;  Hall.  Int. 
Law,  6  ed.  (1909)  457n»;  1  Halleck. 
Int.  L.,  4  ed.  (1908)  584nM  Manning, 
Int.  L.,  2  ed.  Amos.  (1875)  172;  2 
Wildman,  Int.  L.,  (1850)  12-14. 

*  See  §815,  ante. 
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(878.  So  long  as  the  testrictioiis  on  alien  holdings  of  real  estate 
were  in  force,  no  case  would  arise  as  to  immovables.  These  restric- 
tions have  been  gradually  lemoved,  and  accordingly  we  find  many 
cases  where  a  belligerent  has  found  real  estate  in  the  jurisdiction  on 
the  outbreak  of  war  owned  by  alien  enemies.  The  same  principles 
apply  here  and  the  only  distinction  is  because  of  the  nature  of  land, 
which  cannot  be  moved.^  The  usual  practice  is  to  seize  the  income 
during  the  war  and  restore  the  property  itself,  as  well  as  the  income, 
on  the  return  of  peace. 

Movables  and  Chosbs  in  Action. 

§879.  Movables  or  diattels'  and  choses  in  action  are  subject  to 
the  same  principle.  There  is  a  slight  distinction  because  of  the 
nature  of  the  property.  When  there  is  a  sequestration  it  may  be 
necessary  to  sell  the  chattel,  as  where  it  is  perishable,  in  which  case 
the  proceeds  of  the  sale  less  expenses  will  take  the  place  of  the  diattd 
sold,  and  the  purchaser  will  have  a  good  title  which  is  vested  in 
him  by  the  state.*  In  the  case  of  a  chose  in  action,  one  of  two 
cases  will  occur:  (A)  the  alien  right  of  action  may  be  suspended 
during  the  war  and  revived  at  its  close;  (B)  the  belligerent  state  may 
sequestrate  or  authorize  the  payment  of  the  amount  due  to  it  -and 
hold  the  proceeds  as  in  the  case  ofother  property.  In  any  case,  if  a 
chose  has  not  been  reduced  to  possession  during  the  war,  the  alien 
enemy  may,  in  the  absence  of  any  municipal  law  or  treaty  provision 
to  the  contrary,  collect  it  after  the  war  just  as  if  the  latter  had  never 
occurred.*"  When  the  chose  has  been  created  during  the  war,  the 
case  falls  within  the  principles  of  trading  with  the  enemy.  A  few 
cases  are  referred  to  in  the  note." 


'Phillimore,  Int.  L.,  3  ed.  (1879- 
1888)  Vol.  3,  148.  says  that  lands  and 
houses  are  never  seized  upon  the 
principle  that  the  state,  by  permitting 
the  alien  to  purchase  and  possess  such 
property,  has  incorporated  them  among 
his  subjects,  but  where  the  income 
would  otherwise  be  removed  out  of 
the  country  to  augment  the  resources 
of  the  enemy,  it  may  be  sequestered 
during  the  war. 

■  See  Brown  v.  United  States,  8  Cr. 
110  (1814);    2  Cobbett  Cases.  (1913) 


52;  Scott,  Cases,  486.  Timber  belong- 
ing  to  enemy  found  in  jurisdiction  not 
liable  to  seizure.^  Semble. 

•  Bynkershoek,  Law  of  War,  (1737) 
Du  Ponceau  Trans.  51-57;  Vattcl, 
(1758)  Chitty*s  Trans.  Book  III.  §{77, 
196. 

*®See  §889,  post,  on  movables  in 
jurisdiction  of  the  enemy, 

"  1349 — ^A  Fleming  brought  suit  in  a 
French  court  to  recover  money  loaned 
to  Frenchman.  Pending  the  litigation, 
war  broke  out  between  the  two  coun- 
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Public  Debts  Dub  thb  Enbmy. 

880.  The  uniform  practice  has  recognized  the  principle  that 
public  good  faith  requires^*  that  the  public  debts  shall  be  paid  to 
enemies  as  well  as  to  other  persons.  If  a  state  should  upon  the 
outbreak  of  war  undertake  to  sequester  or  seize  any  part  of  its  public 
debt  due  an  enemy,  it  wotdd  in  the  long  run  seriously  impair  its  own 
credit  and  reduce  to  a  large  extent  its  borrowing  power  and  therefore 
be  forced  to  pay  a  higher  interest  for  money  in  the  market  of  the 
world."    A  few  instances  are  referred  to  in  the  note." 


tries,  and  the  Frenchman  paid  the 
money  into  the  French  treasury.  After 
peace,  the  Fleming  again  demanded 
payment.  The  Frenchman  pleaded 
payment  into  the  French  treasury,  and 
the  Fleming  replied  that  the  litigation 
had  been  fraudulently  dragged  out  to 
the  beginning  of  the  war.  The  plaintiff 
appears  to  have  lost,  but  the  French- 
man was  condemned  to  pay  back  so 
much  of  the  money  as  should  be  proved 
to  have  been  expended  for  his  own 
benefit;  2  Halleck,  Int.  L.,  4  ed.  (1908) 
498;  3  Phillimore,  Int.  L.,  3  ed.  (1879- 
1888)  836,  837.  1 5th  centuxy— Pisa 
and  Florence  were  at  war  and  Pisa  com- 
pelled its  subjects  to  pay  into  the  state 
treasury  all  sums  owing  to  Florentine 
subjects,  and  it  appears  that  a  Pisan 
was  not  compelled  in  a  subsequent  suit 
to  pay  his  Florentine  creditors;  2 
Halleck,  Int.  L..  4  ed.  (1908)  498.  In 
Wolf  V.  Oxholm,  6  Maule  &  Selwyn, 
100,  a  naturalized  Dane  resident  in 
England  sued  a  Danish  subject  within 
the  jurisdiction  on  a  debt  contracted 
in  England  when  the  debtor  was  resi- 
dent in  Denmark,  and  while  England 
and  Denmark  were  at  peace,  and  pro- 
cecxlings  for  the  recovery  of  the  debt 
had  been  instituted  in  the  Danish 
courts.  Subsequently  ( 1 807)  war  broke 
out  between  Denmark  and  Great  Bri- 
tain, and  a  Danish  edict  of  sequestra- 
tion was  passed  August  16  and  Sep- 
tember 9,  1807,  and  the  debt  paid  to 
the  state  under  the  act.  Held  the 
defense  of  payment  was  invalid;  judg- 
ment for  the  plaintiff;  2  Cobbett  Cases, 


(1913)  56.  See  3  Phillimore,  Int.  L.' 
3  ed.  (1879-1888)  853-857,  where  he 
criticizes  the  decision  as  unsound;  and 
Walker,  Science,  Int.  I..,  (1893)  275. 

"Hall,  Int.  Law,  6  ed.  (1909)  431; 
Manning,  Int.  L.,  2  ed.  Amos.  (1875) 
175;  2  Westlake,  Int.  L.,  2  ed.  (1913) 
41,42. 

"Halleck,  Int.  L.,  4  ed.  (1908)  Vol. 
2,  79,  draws  a  distinction  between  con- 
fiscation of  public  debts  due  the  enemy 
and  capture  of  the  documentary  evi- 
dence of  those  debts  on  invasion  of  the 
enemy  country,  citing  tl^  case  of  the 
Thessalonians,  and  apparently  reaching 
the  conclusion  that  by  the  capture  the 
invading  state  will  acquire  a  good  title 
to  the  debt. 

"  For  instances  where  belligerents 
have  continued  to  pay  interest  on  the 
public  debt  during  the  war,  see  1 
Halleck,  Int.  L.,  4  ed.  (1908)  589n. 
Great  Britain  and  France  during  the 
war  terminated  by  the  peace  of  Aix-la- 
Chapelle  (1748)  made  no  confiscation 
of  public  debts  due  enemies;  Wheaton, 
Elements,  Dana*s  ed.  (1866)  379.  As 
to  Russo-Dutch  loan,  see  Hall,  Int. 
Law,  6  ed.  (1909)  432n»;  2  C^obbett 
Cases,  (1913)  38  et  seq.  The  Silesian 
Loan  controversy  is  frequently  re- 
ferred to  in  this  connection.  See  1 
Cobbett  Cases,  3  ed.  (1909)  334;  1 
Halleck,  Int.  L.,  4  ed.  (1908)  593  et 
seq.;  Hall,  Int.  Law,  6  ed.  (1909) 
43 2n*;  Manning,  Int.  L.,  2  ed.  Amos. 
(1875)  175.  It  is  not,  however,  in 
point  as  the  seizure  was  not  made  in 
time  of  war  between  the  parties. 


326 


PRIVATE  PftOPEftTY  ON  LAND  IN  WAR 


In  Jurisdiction  of  Belligerent. 

Vessels  in  the  Maritime  Belt  op  the  Belligerent. 


tni 


§881.  All  private  enemy  vessels  found  in  the  maritime  belt  on 
the  outbreak  of  war  were  originally  seized  without  compunction." 
The  demands  of  commerce  brought  about  the  making  of  many 
treaties^  which  contain  clauses  stipulating  for  the  exemption  of  such 
ships  and  giving  them  the  privilege  to  sail  after  the  outbreak  of  war. 
The  general  factors  we  have  already  alluded  to  operate  also  to  restrain 
the  power  of  the  state  to  seize,  apart  from  the  provisions  of  the 
treaty.*  Some  of  the  cases  which  have  occurred  are  referred  to  in 
the  note.* 


'^  In  Great  Britain  all  such  ships  were 
formerly  seized  under  the  name  of 
"droits  of  admiralty;"  Manning,  Int. 
L..  2  ed.  Amos.  (1875)  170n;  2  West- 
lake,  Int.  L.,  2  ed.  (1913)  42;  7  Moore, 
Dig.  of  Int.  L.,  (1906)  42. 

*  Bynkershoek,  Law  of  War,  (1737) 
Du  Ponceau  Trans.  1,  2,  13. 

-Oppenheim,  Int.  L.,  2  ed.  (1912) 
Vol.  2,  45,  says:  "According  to  a  now 
obsolete  rule  of  International  Law, 
conflicting  States  could,  when  war  was 
breaking  oilt,  or  impending,  lay  an 
embargo  on  and  appropriate  each 
other's  merchantmen."  Vessels  de- 
parting on  the  eve  of  war  are  exempt 
by  delai  de  faveur;  Wilson,  Int.  L., 
(1910)  289.  The  Hague  Convention 
(VI)  of  1907  relating  to  the  Status  of 
Enemy  Merchant  Ships  at  the  Out- 
break of  Hostilities.  See  Hall,  Int. 
Law,  6  ed.  (1909)  447;  Hershey,  Int. 
L.,  (1912)  364n^».  "Status  of  enemy 
merchant  ships,"  James  Brown  Scott; 
2  Amer.  J.  Int.  Law,  259  et  seq. 

*  In  the  following  recent  wars  the 
belligerent  governments  permitted  ves- 
sels of  the  other  country'  to  depart  from 
their  ports  without  molestation.  Crim- 
ean War:  Russia  and  Turkey  allowed 
vessels  to  depart.  When  Great  Britain 
and  France  joined  the  war  they  did 
likewise  and  six  weeks  were  allowed 
for  departure.  French  Declaration 
March  27,  1854,  allowed  six  weeks. 
Franco- Austrian  War  of  1859.    Danish 


War  of  1862.  Austria-Prussian  War  of 
1866.  Franco-German  War  of  1870. 
Russo-Turkish  War  of  1877.  Russo- 
Japanese  War  of  1904.  Japanese 
Ordinance  February  9.  1904,  seven 
days.  Russian  rules  February  14, 1904, 
forty-eight  hours  (except  in  Far  East) ; 
Wilson,  Int.  L.,  (1910)  289.  As  to  time 
allowed  1854  Crimean  War,  1904 
Russo-Japanese  War,  see  2  Westlake, 
Int.  L.,  2  ed.  (1913)  43n^  See  §812 
et  seq.,  ante,  on  seizure  before  and 
after  war.  The  Naval  War  Code  of  the 
United  States  provides  that "  Merchant 
vessels  of  the  enemy,  in  ports  within  the 
jurisdiction  of  the  United  States  at  the 
outbreak  of  war,  shall  be  allowed  thirty 
days  after  war  has  begun  to  load  their 
charges  and  depart ;"  Wilson  &  Tucker, 
Int.  L.,  (1901)  222.  *  Proclamation  of 
United  States  of  America  of  April  26, 
1898  (SpanL<;h-American  War),  de- 
clared that  "Spanish  merchant  vessels, 
in  any  ports  or  places  within  the  United 
States,  shall  be  allowed  until  May  21, 
1 898,  inclusive,  for  leading  their  cargoes 
and  departing  from  such  ports  or 
places;"  Wilson  &  Tucker,  Int.  L., 
(1901)  222;  2  Cobbett  Cases.  (1913) 
164.  Spain,  by  decree  of  April  23, 
1898,  declared  "A  term  of  five  days 
from  the  date  of  the  publication  of  the 
present  royal  decree  in  the  Madrid 
Gazette  is  allowed  to  all  United  States 
ships  anchored  in  Spanish  ports,  during 
which  they  are  at  liberty  to  depart;" 
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§§882-384  Coming  in  During  War. 

Propbrty  Coming  Into  thb  Jurisdiction  During  War. 

§882.  Private  enemy  property  may  come  into  the  jurisdiction  of 
a  belligerent  dtiring  the  war,  either  volimtarily  or  involuntarily. 
The  discussion  is  confined  to  chattels  and  vessels.  Immovables,  of 
course,  cannot  come  into  the  jurisdiction,  and  choses  in  action  acquired 
after  the  war  fall  tmder  trading  with  the  enemy. 


Involuntary  Entry. 

{883.  The  case  of  an  involtmtary  entry  will  be  that  of  a  wreck  or 
ship  driven  ashore  or  into  the  harbor  under  circumstances  of  distress. 
These  are  the  only  cases  which  seem  to  have  occurred  of  involuntary 
entry,  and  in  some  instances  a  belligerent  has  refrained  from  seizing 
the  property.* 

Voluntary  Entry. 

§884.  Where,  however,  the  entry  is  voluntary,  there  is  no  room 
whatever  for  any  exemption  froni  seizure.*  If  the  member  of  enemy 
state  voluntarily  puts  his  hand  into  the  lion's  mouth,  he  cannot 


Wilson  &  Tucker,  Int.  L..  (1901)  222. 
Sec  the  "Buena  Ventura,"  175  U.  S. 
384  (1889).  War  of  German  Aggres- 
sion (1914-18):  (1)  Great  Britain 
allowed  time  for  departure  subject  to 
reciprocity  of  treatment.  (2)  Germany 
failed  to  give  the  necessary  allowance 
and  Qerman  ships  were  seized.  (3) 
Austria-Hungary  agreed  and  so  re- 
ceived the  benefit  of  the  regulation. 
(4)  United  States  of  America  did 
not  allow  any  time  for  departure. 
See  joint  resolution  of  Congress  of 
May  12,  1917,  Executive  Order  of 
May  11,  1918,  seizing  the  ''Martha 
Washington"  in  the  port  of  New 
York.  Since,  however,  in  this  case 
the  enemy's  commerce  had  already 
been  driven  from  the  sea  and  no  enemy 
ship  had  left  the  ports  during  neutral- 
ity, there  was  obviously  no  reason  for 
allowing  any  time  for  departure,  as  it 
could  not  have  been  availed  of.  See 
discussion  by  James  W.  Gamer,  10 
Amer.  J.  Int.  Law,  238.  (5)  Italy. — 
Decrees  relating  to  enemy  merchant 
vessels  of  May  30,  June  17  and  June 


24,  1915.    See  10  American  J.  Int.  L., 
Supp.  1 1 1  et  seq. 

*  1780 — ^An  English  vessel  entered  the 
Spanish  port  of  San  Fernando  de  Omoa, 
in  Honduras,  without  knowing  it  was 
belligerent.  The  Spanish  commandant 
refused  to  take  advantage  of  his  ignor- 
ance, and  permitted  him  to  provisicn 
his  ship  and  sail  away;  2  Halleck,  Int. 
L.,  4  ed.  (1908)  125.  1780— French 
ship  entered  the  port  of  Granada  in  the 
Antilles,  in  ignorance  of  its  hostile 
character  and  the  vessel  seized,  and 
captain  made  prisoner:  2  Halleck,  In^ 
L.,  4  ed.  (1908)  125.  1799— A  Prussinn 
vessel,  "La  Diana,"  forced  to  ta'»* 
refuge  in  the  French  port  of  Dunkirk, 
was  restored  by  the  French  courts; 
Hall,  Int.  I^w,  6  ed.  (1909)  433.  1800 
— The  "Maria  Arendz,"  under  similar 
circumstances,  was  condemned;  2 
Halleck,  Int.  L.,  4  ed.  (1908)  125,  126. 
See  Lawrence,  Int.  Law,  5  ed.  (1913) 
458,  459. 

*  Enemy  vessels  which  at  outbreak 
of  war  were  on  their  voyage  to  the  port 
of  a  belligerent  from  a  neutral  or  hostile 
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blame  anyone  if  he  is  bitten.  So,  therefore,  where  property  is  sent 
into  the  enemy  coimtry  by  an  enemy,  or  where  an  enemy  vessel 
enters  an  enemy  port,  knowing  it  to  be  an  enemy  port,  seizure  follows 
as  a  matter  of  course/  Such  amelioration  of  the  practice,  if  any, 
will  occur  when  a  state  permits  trading  with  the  enemy  dtuing  war. 
either  generally  or  by  special  license. 

Property  Brought  in  on  Bblugbrbnt  Occupation  and  Left 

Behind. 

§885.  Cases  may  arise  where  the  enemy  has  brought  property 
into  the  jtuisdiction  and  left  it  behind  on  leaving.  From  the  point 
of  view  of  the  belligerent  the  case  is  that  of  its  own  territory  occupied 
by  the  enemy  and  restored  to  its  jurisdiction  by  the  departure  of 
armed  force.  There  seems  to  be  no  reason,  however,  why  the 
enemy  should  have  any  particular  claim  for  consideration  with 
respect  to  property  brought  into  the  jurisdiction  during  the  occu- 
pancy and  left  behind,  and  in  such  case  no  contention  has  been 
made  for  exemption  from  seizure.  One  case  only  has  been  noted, 
which  is  referred  to  in  the  note.^ 


port,  are  sometimes  exempt  from  cap- 
ture for  a  specified  period  and  allowed 
to  enter  the  belligerent  port.  See 
instances  collected,  Hall,  Int.  Law,  6 
ed.  (1909)  447  et  seq. 

•The  "Marquis  Bacquehem/*  Ju- 
dicial Committee  of  the  Privy  Council, 
April  13,  1916,  an  Austrian  vessel, 
which,  after  being  stopped  at  sea  by  a 
British  warship  and  told  of  the  out- 
break of  hostilities,  was  allowed  to 
continue  her  voyage,  entered  the  port 
of  Suez,  apparently  in  ihe  belief  that 
it  would  be  treated  as  a  neutral  port. 
She  was  detained,  taken  out  to  sea  and 
conducted  to  a  British  warship  which 
seized  her  as  a  prize.  Held,  reversing 
the  judgment  of  H.  B.  M.  Supreme 
Court  for  Egypt,  which  had  made  an 
order  for  detention  during  the  war  and 
restoration  to  the  owners  at  its  conclu- 
sion, that  t  h?  vessel  must  be  condemned. 

^  Wilcox  v.  Henry.  1  Dall.  S.  C.  Pa. 
69  (1782).  A  British  subject  brought 
certain  salt  into  Philadelphia  while  the 
British  troops  were  in  occupancy  of  the 
$t^te^  and  sold  it  to  different  persons^ 


among  others  the  plaintiff,  an  American 
citizen.  The  salt  was  subsequently 
seized  by  the  Commonwealth  as  the 
property  of  a  British  subject.  In  pro- 
ceeding to  determine  whether  the  salt 
was  the  property  of  the  plaintiff  or  the 
commonwealth,  McKean,  C.  J.,  chjtrged 
the  jury  that  the  title  of  the  plaintiff 
should  prevail  if  the  sale  was  bona  fide 
and  not  merely  to  trick  the  common- 
wealth put  of  the  forfeiture,  as  the 
plaintiff  would  be  liable  to  pay  the 
value  of  the  salt  to  the  former  owner 
when  the  war  was  over,  the  effect  of 
the  war  being  merely  to  suspend  his 
right  of  action.  No  Pennsylvania 
statute  was  cited  and  the  court  rested 
the  case  on  the  law  of  nations  generally 
applicable.  It  appears  (!  Dall.  69  at 
71,  1782),  that  when  the  British  Army 
evacuated  Philadelphia,  it  was  resolved 
by  Congress,  as  to  property  of  the 
enemy  left  behind,  that  public  property 
should  belong  to  the  United  States,  and 
private  property  of  individuals  should 
belong  to  the  State  of  Pennsylvaniii, 
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Neutral  Property. 


Private  Neutral  Property  in  Jurisdiction  of  the  Belligerent. 

§886.  An  independent  state  has  undoubtedly  power  to  seize  all 
property  within  the  jurisdiction,  and  that  power  is  only  restrained 
by  such  principles  of  municipal  law  as  operate  with  respect  to  its 
own  members  and  by  such  principles  of  international  law  as  operate 
with  respect  to  aliens  within  the  jurisdiction.  In  most  modem 
states  by  municipal  law  the  state  may  seize  any  property  for  a  public 
use  upon  making  proper  compensation.  The  requirement  of  that 
compensation  is  sometimes  imposed  by  state  constitution  and  some- 
times is  voluntarily  adopted  in  the  act  authorizing  the  seizure.  No 
alien  can  claim  any  greater  benefit  in  this  respect  than  a  private 
citizen,  and  at  all  times  the  property  of  foreigners  is  universally 
considered  as  subject  to  the  power  of  eminent  domain.'*  It  fre- 
quently happens  in  time  of  war  that  a  belligerent  finds  it  necessary 
to  seize  property  for  military  use.  The  property  thus  seized  is 
sometimes  the  property  of  a  neutral,  and  in  such  case  a  distinction 
has  been  drawn  as  to  the  power  of  seizure,  and  the  writers  have 
classed  it  tinder  a  particular  heading,  and  suppose  it  is  subject  to 
some  particular  rule.  It  is  nothing,  however,  but  the  exercise  of  the 
power  of  eminent  domain,  which  happens  to  be  exercised  in  the  time 
of  war  with  respect  to  the  property  of  a  neutral. 

This  exercise  of  power  has  been  referred  to  by  the  writers  as  the 
right  of  angary,^  in  which  case  the  word  "right"  is  used  in  the  sense 


'♦  See  §446,  ante. 

•  Droit  d'Angarie  from  the  word 
aggaros,  a  Persian  word;  Manning, 
Int.  L.,  2  ed.  Amos.  (1875)  144n.  "It 
is  an  act  of  the  State  by  which  foreign 
as  well  as  private  domestic  vessels 
which  happen  to  be  within  the  jurisdic- 
tion of  the  State  are  seized  upon,  and 
compelled  to  transport  soldiers,  am- 
munition, or  other  instnunents  of  war; 
in  other  words,  to  become  parties 
against  their  will  to  carrying  on  direct 
hostilities  against  a  Power  with  whom 
they  are  at  peace;  3  Phillimore,  Int. 
L..  3  ed.  (1879-1888)  50.  Phillimore, 
Int.  L.,  3  ed.  (1879-1888)  Vol.  3,  51, 
says  that  justice  demands  that  owners 
of  the  vessels  shall  be  indemnified;  2 
Oppenhdm,  Int.  L.,  2  ed.  (1912)  446 
et  seq.     "In  some  cases  belligerents 


exercise  the  so-called  right  of  using  or 
destroying  belligerent  property  on  the 
plea  of  necessity,  giving  compensation. 
This  practice  is  called  "Angary"  or 
"Prestation"  and  is  by  most  jurists 
either  condemned  or  regarded  with  dis- 
favor;" Wilson  &  Tucker,  Int.  L., 
(1901)  307n».  Oppcnheim,  Int.  L.,  2 
ed.  (1912)  Vol.  2,  447,  says  that  in 
modem  times  the  so-caUed  right  of 
angary  extends  to  neutral  property  on 
the  open  sea  and  is  not  confined  to  the 
use  of  neutral  ships  or  crews  to  render 
certain  services.  "The  Law  of  An- 
gary," J.  Eugene  Harley;  13  Amer. 
J.  Int.  Law,  267.  "Requisition  of 
Dutch  ships  and  the  right  of  angary," 
Coleman  Phillipson;  144  Law  T.  421- 
422.  "Revival  of  the  jus  angarite; 
requisition  of  the  Dutch  ships,"  C.  D. 
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of  power.  The  only  question  is  whether  the  international  factors  of 
conduct  operate  to  restrain  such  exercise  of  state  power.  It  seems 
that  they  do  not,  because  such  seizures  have  been  frequent  in  practice. 
The  question  has  been  discussed  by  the  writers  and  many  of  them 
strongly  oppose  the  taking  of  neutral  property  under  these  circum- 
stances. Where,  however,  the  taking  is  accompanied  by  the  pdy- 
ment  of  damages,  there  seems  to  be  no  objection  in  practice  or  in 
theory.* 


Private  Enemy  Property  in  Jurisdiction  of  Enemy. 


Preliminary — Historical. 


§887.  Property  in  the  enemy  territory  cannot  be  affected"  unless 
there  is  an  invasion  thereof,  and  this  is  the  case  of  belligerent  occu- 
pation. The  property  discussed,  therefore,  is  property  formerly 
within  the  jurisdiction  of  the  enemy,  now  temporarily  or  permanently 
in  the  jtirisdiction  of  the  belligerent.^^    The  principal  distinctions 


Allin;  2  Minn.  L.  Rev.  415-428.  "The 
right  of  angaxy,"  Fred  H.  Peterson;  24 
Case  and  Com.  949-952. 

*  For  ancient  cases,  see  Zouche,  L.  of 
Nations  (1650),  Carnegie  ed..  Part  II. 
V.  10.  1861— American  Civil  War.— 
United  States  Government  detained  the 
British  merchant  ship  "Labaun,"  in 
order  to  prevent  spread  <^  military 
information,  and  an  indemnity  for  the 
detention  was  subsequently  paid;  5 
Moore  Int.  Arb.  (1898)  3791;  2 
Cobbett  Cases,  (1913)  261n.  The  case 
of  the  sinking  of  the  British  ships  in  the 
Seine  in  1870  by  the  Germans  cited,  2 
Oppenheim,  Int.  L.,  2  ed.  (1912)  448; 
3  Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
51,  and  considered  by  the  parties  con- 
cerned as  an  instance  of  angary  is  not 
in  point  but  the  case  of  destruction  of 
neutral  property  in  enemy  territory 
under  military  necessity,  in  which  case 
the  indemnity  to  be  made  is  a  matter 
of  grace  by  the  belligerent  as  a  conces- 
sion to  the  neutral.  1870 — Franco- 
German  War. — Prussia  seized  Swiss 
Railway  cars  in  France.    War  of  the 


German  Aggression  (1914-18).  191 
Great  Britain  seized  four  Turkish  ves- 
sels, Turkey  then  being  neutral,  which 
were  building  in  English  ship  yards, 
and  paid  for  them.  1918,  March 
20 — United  States  of  America  seized  a 
number  of  Dutch  ships  in  United  States 
ports  for  imperative  military  needs  of 
the  United  States,  "full  compensation 
to  be  made  to  the  owners  in  accordance 
with  the  principle  of  international 
law."  See  proclamation  of  the  Presi- 
dent of  the  United  States  of  March 
20,  1918,  and  Netherlands  Government 
objection,  as  to  which  a  statement 
accompanies  the  proclamation. 

'*  We  must  first  notice  that  the  doc- 
trines- of  military  necessity  apply  and 
property  will  be  destroyed  or  seized  to 
expedite  military  movements,  apart 
from  the  operation  of  any  of  the  factors 
we  have  referred  to  in  this  section. 
See  §733,  ante,  on  military  necessity. 

"  Manning,  Int.  L.,  2  ed.  Amos. 
(1875)  1 79,  is  one  of  the  few  writers  who 
recognizes  this  distinction,  entitling 
Chapter  5,  "Of  the  right  of  a  belliger- 
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are  those  between  enemy  and  neutral  property,  and  between  movables 
and  immovables. 

We  are  now  dealing  with  the  question  of  seizure  of  property,  irre- 
spective of  whether  the  occupation  is  temporary  or  permanent, 
excepting  only,  it  is  to  be  noted,  that  if  the  occupation  is  so  perma- 
nent that  a  new  state  is  substituted  for  the  old,  then  the  attitude  of 
the  state  toward  private  property  is  a  question  of  mtmicipal  law,  and 
the  seizure  of  property  is  a  seizure  of  the  property  of  its  own  mem- 
bers.** If,  however,  there  is  no  substitution  of  exclusive  jiuis- 
diction,  then  there  is  a  seizure  and  occupation  of  enemy  property, 
and  that  is  the  point  to  which  we  propose  to  direct  otu*  attention.*' 

The  old  rule  on  invasion  was  to  make  war  pay  for  war  and  armies 
levied  on  the  coimtry  and  extracted  everything  in  the  way  of  money 
and  valuables,  provisions,  sustenance,  etc.,  from  the  inhabitants 
irrespective  of  any  private  rights  of  ownership."    The  factors  we 


ent  with  regard  to  the  property  of  his 
enemy  in  a  hostile  country."  See  §831 
et  seq.,  ante,  on  belligerent  occupation. 
Hague  Conventions,  1899,  II,  1907, 
IV,  respecting  laws  and  customs  of  war 
on  land.  See  discussion,  Hall,  Int. 
Law«  6  ed.  (1909)  458;  2  Westlake,  Int. 
L.,  2  ed.  (1913)  93-115. 

^  E.  g. — Seizure  of  private  property 
by  William  of  Normandy  on  conquest 
of  England  in  1066.  Conquest  of  Gaul 
by  the  Franks. 

*'  See  discussion,  Hall»  Int.  Law,  6 
ed.  (1909)  458.  Halleck,  Int.  L.{  4  ed. 
(1908)  Vol.  2,  470,  says  that  the  inhabi- 
tants of  the  invaded  territory  cannot 
pay  the  taxes  to  the  former  government 
because  to  do  so  would  be  a  breach  of 
the  implied  condition  under  which  they 
are  allowed  to  enjoy  their  private 
property  and  pursue  their  ordinary 
occupations.  They  cannot  in  fact  pay 
such  taxes  except  by  stealth.  It  is 
too  much  of  a  refinement  to  suppose 
that  the  change  from  pillage  and  de- 
vastation of  former  times  has  pro- 
ceeded upon  any  such  conception  of  an 
implied  condition.  This  is  another 
illustration  of  how  often  an  interna- 
tional law  writer  loses  all  sight  of  the 


facts.  The  taxes  are  appropriated  by 
force,  to  which  there  is  no  means  of 
resistance  as  the  chose  in  action  is  the 
property  of  the  enemy  government. 
Furthermore,  there  must  always  be  a 
government  of  some  kind  and  money 
to  run  it,  so  it  does  not  make  so  much 
difference,  apart  from  the  patriotic 
feelings  of  the  tax-payer,  what  govern- 
ment gets  possession  of  the  taxes. 
"Capture  after  Capitulation:  A  Juris- 
tic Anachronism,"  Howard  Thayer 
Kingsbury;  6  Amcr.  J.  Int.  Law,  630. 
"  The  former  custom  was  to  make 
the  bargain  with  towns  or  districts  by 
way  of  compounding  for  privilege. 
The  next  custom  was  for  belligerent  sov- 
ereigns to  make  arrangements  with  one 
another  at  the  commencement  of  the 
war  limiting  the  amount  of  the  contribu- 
tions which  should  be  levied  on  the 
respective  territories,  etc.,  but  usage 
changed  in  the  18th  century,  and  while 
contributions  were  invariably  substi- 
tuted for  pillage  except  where  a  town 
was  taken  by  assault,  the  amount  was 
usually  settled  in  the  same  manner  as  at 
present;  Hall,  Int.  Law,  6  ed.  (1909) 
422n«. 
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have  already  alluded  to,  particularly  the  effect  on  the  discipline  and 
morale  of  the  invading  troops  have  operated  to  restrain  the  exercise 
of  the  power  of  the  invading  state  in  this  respect.  A  few  cases 
are  referred  to  in  the  note." 

Immovables. 

§888.  Land  cannot  be  moved,  but  the  invading  state  may 
sequester  the  income.^  If  the  title  has  been  transferr^  during  the 
belligerent  occupation,  the  former  owner  may  on  restoration  of  the 
jurisdiction  of  the  invaded  state  proceed  against  the  new  owner  and 
the  question  wotdd  then  be  for  the  municipal  court  to  determine 
whether  the  transfer  was  a  flaw  on  his  title.*    If  the  jurisdiction  is 


"  '*The  English  on  entering  France 
in  1813,  the  army  of  the  United  States 
during  the  Mexican  War,  and  the 
Allied  Forces  in  the  Crimea,  abstained 
wholly  or  in  the  main  from  the  seizure 
of  private  property  in  either  manner; 
but  in  each  case  the  conduct  of  the 
invader  was  dictated  solely  by  motives 
of  momentary  policy,  and  his  action  is 
thus  valueless  as  a  precedent;'*  Hall, 
Int.  Law,  6  ed.  (1909)  423.  This  is  a 
curious  way  to  look  at  the  question. 
The  motive  cannot  affect  the  value  of 
the  precedent.  For  proclamation  of 
British  commanding  officers  when 
British  troops  entered  South  African 
Republic  in  1900,  see  2  Oppenheim, 
Int.  L.,  2  ed.  (1912)  65.  As  to  invasion 
of  Mexico  by  United  States  of  America 
in  1846,  see  2  Halleck,  Int.  L.,  4  ed. 
(1908)  86,  and  other  instances  on  page 
89n.  British  forces,  entering  France 
from  Spain,  during  Peninsular  War, 
paid  for  supplies  taken;  2  Halleck,  Int. 
L.,  4  ed.  (1908)  85.  1866,  Prussians 
paid  their  way  in  the  Kingdom  of 
Siucony,  being  desirous  of  preserving 
the  friendship  of  the  people  as  a  portion 
of  the  proposed  North  German  Con- 
federation; 2  Westlake,  Int.  L.|  2  ed. 
(1913)  109. 

*  The  case  may  occur  where  the 
parties  outside  the  invaded  district  will 
transfer  property  in  the  possession  of 
the  enemy.    The  price  of  the  land  in 


such  a  case  will  depend  on  the  probabili- 
ties of  the  enemy  being  turned  out.  Sec 
§811,  ante. 

*  Bynkershoek.  Law  of  War,  (1737) 
Du  Ponceau  Trans.  45;  Hall,  Int.  Law, 
6  ed.  (1909)  419,  says:  "Land  being 
immovable  its  fate  was  necessarily 
attendant  on  the  ultimate  issue  of  the 
hostilities;  an  invader  cannot  be 
reasonably  sure  of  continued  possession 
for  himself  nor  could  he  give  a  firm 
title  to  a  purchaser;  and  these  impossi- 
bilities reacted  upon  his  mind  so  as  to 
prevent  him  from  feeling  justified  in 
asserting  the  land  to  be  his."  It  is 
extremely  doubtful  whether  any  in- 
vading state  ever  went  through  the 
mental  operations  referred  to  by  the 
learned  author.  Manning,  Int.  L.,  2 
ed.  Amos.  (1875)  182,  points  out  that 
the  former  rule  was  to  confiscate  the 
lands  of  private  individuals  on  a  con- 
quest, and  that  immovable  property  is 
now,  by  the  positive  law  of  nations,  not 
liable  to  be  seized,  which  has  been  the 
usage  in  Europe  for  many  centuries. 
Movables,  not  so  exempt,  still  con- 
sidered liable  to  seizure  but  by  practice 
of  modem  warfare  frequently  respected. 
Ayala,  Law  of  War,  (1582)  Cam^e 
Ed.,  I.  c.  V.  3,  says  in  ancient  times 
immovables  became  public  property 
although  grants  of  land  were  frequently 
made  to  the  soldiers. 
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permanently  transferred  the  title  will  be  under  the  sole  control  of 
the  occupying  state  and  the  former  owner  is  thrown  back  on  such 
international  remedy  as  his  own  state  may  be  able  to  use  on  his  behalf.' 

Movables  and  Chosbs  in  Action. 

§889.  Movables  and  choses  in  action  are  subject  to  the  same 
factors  and  seizure  has  not  been  indulged  in  to  any  great  extent  in 
modem  times.^  In  the  case  of  movables  there  is  greater  opportunity 
of  license  of  the  soldiery  and  cases  will  no  doubt  occur  even  in  the 
best  disciplined  troops  where  soldiers  will  get  out  of  hand  and  pltmder 
the  inhabitants.  In  the  case  of  choses  in  action  an  invading  state 
cannot  affect  the  title  tmless  the  debtor  is  within  the  jurisdiction,  or, 
if  without,  tmless  the  state  in  which  he  is  assists  the  invader  in 
collecting  the  amount  due.* 

Submarine  Cables. 

§890.  Submarine  cables  may  frequently  interfere  with  the  opera- 
tions of  warfare,  and  as  they  are  useful  for  the  purpose  of  conveying 
intelligence,  may  be  of  great  importance  to  any  particular  military 
operation.  There  are  several  cases  to  be  distinguished  which  are 
referred  to  in  the  note.^  No  cases  have  occurred  where  the  cable 
has  been  taken  away,  but  in  frequent  instances  the  operation  of  the 
cable  has  been  interfered  with  by  cutting  or  otherwise.* 


» 1779-1783 — Certain  Genoese  fam- 
ilies presented  their  claims  to  Russia  for 
certain  portions  of  the  Crimean  terri- 
tory. Russia  replied  on  both  occasions 
that  she  would  not  recognize  any  claim 
which  did  not  flow  from  the  provisions 
of  her  treaty  with  the  Porte.  Answer 
said  by  some  to  be  bad  law  in  1 783  after 
the  conquest  had  been  confirmed;  3 
PhilUroore,  Int.  L..  3  ed.  (1879-1888) 
793. 

'  The  conduct  of  the  Germans  in 
Belgium  and  Northern  Prance  during 
the  War  of  the  German  Aggression 
(1914-18)  is  perhaps  the  most  con- 
spicuous instance  in  the  last  two  hun- 
dred years  of  systematic  and  ruthless 
destruction  of  private  property  in  the 
invaded  district. 

•  Hall.  Int.  Law,  6  ed.  (1909)  419  et 


seq.  *'  The  Effect  of  War  on  Contracts 
and  on  Trading  Associations  in  Terri- 
tories of  Belligerents,"  Coleman  Phillip- 
son  (1909).  See  4  Amer.  J.  Int.  Law, 
1011.  Hague  Conventions,  1899,  II, 
1907,  IV,  respecting  the  laws  and  cus- 
toms of  war  on  land.  Art.  53.  See 
Wilson.  Int.  L.,  (1910)  280. 

'  Cables  (a)  between  two  neutral 
territories,  (b)  between  belligerent 
territories,  which  may  be  cut  in  bellig- 
erent territorial  waters  or  in  the  open 
sea,  (c)  between  belligerent  and  neutral, 
which  may  be  cut  in  waters  of  belliger- 
ent or  in  the  waters  of  the  neutral  or  in 
the  open  sea. 

•Submarine  Cables — Historical  In- 
stances.— (a)  1898,  Spanish- American 
War.  United  States  at  Manila  cut  the 
cable  from  Manila  to  Hong-Kong,  and 
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§891.  It  is  recognized,  however,  that  notwithstanding  the  opera- 
tion of  the  factors  restraining  seizing  of  property  in  war  to  which  we 
have  referred,  the  invading  state  is  under  a  temptation  to  utilize 
property  in  an  invaded  district  particularly  for  the  sustenance  of  its 
troops,  and  accordingly  attempts  have  been  made  to  define  and 
regulate  the  exercise  of  that  power  with  the  least  inconvenience  to 
the  inhabitants  of  the  territory.  In  furtherance  of  this  attempt, 
requisitions  and  contributions  have  been  defined  as  certain  methods 
by  which  the  invading  state  may  make  use  of  property  in  the  invaded 
district.  A  requisition  is  a  taking  of  chattels  of  any  kind.'  A 
contribution  is  a  taking  of  money.^^  The  subject  has  been  exten- 
sively discussed^^  and  a  few  precedents  are  referred  to  in  the  note.^* 


subsequently  refused  to  compensate 
the  British  Eastern  extension  Austral- 
asia and  China  Telegraph  Company; 
2  Cobbett  Cases,  (1913)  263.  (b)  1883. 
Chile- Peru  War. — Chile  cut  the  cable 
of  a  British  company  connecting  the 
two  countries  and  subsequently  paid 
damages  to  the  Company;  2  Westlake, 
Int.  L..  2  ed.  (1913)  I19n».  (a)  Was  a 
cutting  by  a  belligerent  in  hostile  terri- 
tory; (b)  in  neutral  territory  as  an  act 
of  military  necessity  and  of  which 
neutral  could  not  complain.  Hague 
Conventions,  1899,  II,  1907.  IV, 
respecting  the  laws  and  customs  of  war 
on  land.  Art.  54.  See  2  Westlake,  Int. 
L.,  2ed.  (1913)  116et  seq. 

*  "Requisitions  consist  in  the  render 
of  articles  needed  by  the  army  for 
consumption  or  temporary  use,  such 
as  food  for  men  and  animals,  and 
clothes,  wagons,  horses,  railway  ma- 
terial, boats  and  other  means  of  trans- 
ix>rt,  and  of  the  compulsory  labor, 
whether  gratuitous  or  otherwise,  of 
workmen  to  make  roads,  to  drive  carts 
and  for  such  other  services;**  Hall,  Int. 
Law,  6  ed.  (1909)  421.  "Requisition 
consists  in  the  enforced  delivery  in 
kind  of  articles  needed  by  the  enemy 
for  consumption  or  temporary  use;'* 
Wilson,  Int.  L.,  (1910)  282.    "Requisi- 


tion is  the  name  for  the  demand  for  the 
supply  of  all  kinds  of  articles  necessary 
for  an  army,  such  as  provision  for  men 
and  horses,  clothing  or  means  of  trans- 
port;*' 2  Oppenheim,  Int.  L..  2  ed. 
(1912)  185. 

*®  **  Contributions  are  such  payments 
in  money  as  exceed  the  produce  of  the 
taxes  which,  as  has  already  been  seen, 
are  appropriated  as  public  property;** 
Hall,  Int.  Law,  6 ed.  (1909)  421.  "Con- 
tributions  consist  in  moneys  levied  by 
the  authority  of  the  commander-in- 
chief  in  excess  of  the  taxes;"  Wilson. 
Int  L..  (1910)  282.  "Contribution  is 
a  payment  in  ready  money  demanded 
either  from  municipalities  or  fn>m  in- 
habitants, whether  enemy  subjects  or 
foreign  residents;'*  2  Oppenheim,  Int. 
L.,  2  ed.  (1912)  186.  Hall.  Int.  Law. 
6  ed.  (1909)  426-430.  discusses  the 
question  of  contributions  and  tequisi- 
tions  levied  by  the  naval  force  upon  a 
seaport  town  of  which  there  has  as 
yet  been  no  actual  example  in  practice. 
He  discusses  the  controversy  between 
the  French  and  the  British  governments 
over  the  action  of  Admiral  Aube.  and 
criticizes  the  British  naval  manoeuvres 
of  1888. 

**  "  Des  Requisitions  en  Matiere  de 
Droit  International  Public/'  Geoiiges 
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Quartering  of  Troops. 

§892.  The  quartering  of  troops  is  in  effect  a  reqttisition,  as  it 
involves  a  taking  of  lodging  and  food.  It  is  a  practice  followed  in 
nearly  all  cases  of  belligerent  occupation  and  by  some  states  in  their 
own  territory.  No  contention  has  apparently  been  made  for  a 
restraint  on  the  power  of  the  invader  in  this  respect." 

REIMBUkSBMBNT  BY  StATB   InVADBD. 

§893.  The  reimbtirsement  by  the  state  invaded  to  its  members 
for  damages  caused  by  act  of  the  invader^^  is  a  matter  solely  of 
municipal  law." 


Perrand,  1917,  Paris.  See  Review, 
1 1  Amer.  J.  Int.  Law,  734.  "  Contribu- 
tions and  Requisitions  in  War," 
Charles  N.  Gregory;  15  Col.  Law 
Rev.  207.  Hague  Conventions,  1899, 
II,  1907,  IV,  respecting  laws  and  cus- 
toms of  war  on  land,  Art.  52. 

"  Contributions  and  Requisitions 
levied  with  more  than  usual  severity 
in  war  1870-71;  Hall,  Int.  Law,  6  ed. 
( 1 909)  424.  Cases  of  abstaining  wholly 
or  in  the  main  from  contribution  and 
requisition:  English  on  entering  Prance 
in  1813.  United  States  of  America  in 
Mexico — Mexican  War.  Allied  Forces 
in  the  Crimea,  1854.  Hall,  Int.  Law, 
6  ed.  (1909)  423,  says,  however,  the 
cases  are  valueless  as  a  precedent,  as 
the  conduct  of  the  invader  was  decided 
by  matters  of  momentary  policy.  For 
an  example  of  some  of  the  orders  as  to 
contribution,  see  Hall,  Int.  Law,  6  ed. 
( 1 909)  422n*.  As  to  the  requisitions  by 
Germany  in  Prance  in  1870,  see  2 
Halleck,  Int.  L.,  4  ed.  (1908)  88n»; 
Woolsey,  Int.  L.,  6  ed.  (1897)  218, 
219n. 

"  The  case  of  quartering  of  troops  is 
not  specially  nientioned  in  the  Hague 
Conventions. 

"2  Westlake,  Int.  L.,  2  ed.  (1913) 
109,  110.  In  spite  of  the  learned 
author's  suggestion,   it  is  submitted 


that  the  attitude  of  the  government 
toward  the  wrongfulness  of  the  war  is 
totally  irrelevant;  as,  for  instance,  the 
action  of  the  French  legislature  in  1871 
in  appropriating  money  to  pay  damages 
caused  by  the  German  invasion. 

"  1871,  Germany  repaid  out  of  the 
war  indemnity  received  from  Prance, 
exactions  which  had  been  imposed  by 
her  during  the  war  in  the  territories 
which  France  ceded;  2  Westlake,  Int. 
L.,  2  ed.  (1913)  109.  See  award  of  the 
War  Losses  Compensation  Commission 
of  the  Cape  Colony;  2  Cobbett  Cases, 
(1913)  270.  United  States  of  America 
in  Civil  War  refused  to  pay  for  property 
destroyed  by  American  forces  in  Ala- 
bama. 1872 — Germans  declined  to 
compensate  Swcxlish  subjects  who  had 
suffered  by  the  shelling  of  Strassburg, 
but  paid  similar  losses  in  Alsace-Lor- 
raine; Walker,  Science,  Int.  L.,  (1893) 
372.  United  States  of  America,  Act  of 
Congress,  April  18,  1918,  provided  for 
compensation  to  inhabitants  of  France 
or  any  European  country  not  an  enemy 
or  ally  of  an  enemy,  for  damages  caused 
by  American  military  forces.  1871 — 
France  appropriated  money  to  pay 
damages  caused  by  the  German  inva- 
sion; 2  Westlake,  Int.  L.,  2  ed.  (1913) 
110. 


336 


PRIVATE   PROPERTY   ON   LAND   IN   WAR 


\ 


In  Jurisdiction  of  the  Enemy. 

Private  Neutral  Property  in  Enemy  Territory. 


(894 


§8M.  Private  neutral  property,  whether  movable  or  immovable, 
situate  in  the  territory  of  a  belligerent,  is  subject  to  all  the  fortunes 
of  war,  and  the  universal  opinion  and  practice  of  states  have  been  to 
the  effect  that  such  private  property  is  to  be  treated  in  the  same  way 
as  the  private  property  of  the  enemy  citizen.  This  arises  from  the 
fact  that  the  restrictions  upon  the  seizure  and  use  of  private  enemy 
property  are  gradually  reaching  the  point  of  exempting  such  property 
from  being  affected  by  the  military  operations  except  in  case  of 
necessity  and  no  more  can  be  claimed  for  neutral  property;  therefore, 
they  are  both  in  the  same  boat.  The  commander  in  the  course  of  a 
battle  caimot  be  expected  to  divert  his  gunfire  or  change  the  course 
of  charging  troops  because  a  certain  piece  of  property  within  range 
belongs  to  a  member  of  a  neutral. 

The  so-called  right  of  the  invader,  as  to  neutral  property  has  been 
distinguished  from  angary  because  the  occup3ring  power  is  to  be 
distinguished  from  the  complete  territorial  supremacy  of  the  state, 
and  since  the  right  of  angary  is  only  to  be  exercised  by  such  a  state, 
it  cannot  be  exercised  by  the  invading  state,  but  can  be  justified  on 
the  exploded  notion  that  occupation  is  a  conquest  and  gives  the 
invader  so-called  sovereign  rights  dxuing  occupation.*'  The  dis- 
tinction, however,  is  without  solid  basis  because  the  same  act  with 
respect  to  neutral  property  which  may  be  exercised  by  a  belligerent 
in  its  own  jiuisdiction  may  in  like  manner  be  exercised  by  the  bellig- 
erent in  the  jiuisdiction  of  the  enemy  and  the  same  principle  applies 
in  each  case.  The  fact  that  the  exercise  of  the  power  in  its  own 
jurisdiction  was  given  a  certain  name  does  not  furnish  any  basis  for 
a  distinction  between  the  two  acts." 


i«2  Westlake,  Int.  L.,  2  ed.  (1913) 
134;  Bynkershoek,  Law  of  War,  (1737) 
Du  Ponceau  Trans.  25,  26,  says  prop- 
erty of  neutral  in  enemy  territory  may 
be  taken  if  taken  by  enemy,  but  not 
property  of  neutral  in  belligerent  terri- 
tory where  owners  are  detained  as 
prisoners  of  war  in  enemy  territory. 

"  1870-71,  Germans  detained  and 
used  large  quantities  of  rolling  stock  of 
Swiss  and  Austrian  railroads  in  France 
and  refused  to  return  it;  2  Westlake, 
Int.  L.,  2  ed.  (1913)  132.  A  distinction 
has  been  drawn  as  to  neutral  property 


concerning  such  as  enters  and  leaves 
the  belligerent  jurisdiction  in  the  course 
of  ordinary  business,  as  the  rolling 
stock  of  a  railroad  company  which  is 
part  of  the  railroad  itself,  as  also  the 
case  of  a  ship  entering  a  port.  In  the 
case  of  a  railroad,  however,  it  may  be 
perfectly  correct  to  say,  from  the  point 
of  view  of  municipal  law,  that  as  the 
railroad  is  a  corporate  entity,  its  rolling 
stock  is  part  of  the  corporate  property, 
just  as  a  roadbed  and  stations,  yet 
when  outside  the  mimidpal  law  the 
invading    power    comes    upon    such 
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Summary. 


Where  the  neutral  has  enemy  character  by  residing  in  the  territory 
of  the  belligerent,  the  case  is  that  of  enemy  property  and  in  this  case 
a  distinction  will  be  drawn  between  the  neutral  domiciled  in  the  enemy 
country  and  one  merely  passing  through  dtuing  the  time  of  the  war. 
It  has  been  supposed  that  the  neutral  property  was  entrusted  to  the 
political  power  of  the  invaded  state  under  the  operation  of  the 
external  factors  determining  state  conduct.  When,  therefore,  the 
jurisdiction  of  the  invaded  state  is  overthrown  by  another  invading 
state  which  is  tmder  no  obligation  to  the  neutral  state  but  recognizes 
only  the  state  invaded,  the  neutral  state  must  abide  the  consequences 
of  failure  of  the  political  power  of  the  state  with  which  it  was  dealing. 
Since  its  own  interests  fall  under  the  supreme  power  of  the  invader, 
so  also  all  other  interests  depending  on  it  as  neutral  interests  must 
fall  with  it. 

Private  Property  in  Neutral  Territory. 

§895.  All  property  in  neutral  territory  is  protected  by  the  juris- 
diction of  the  neutral  as  long  as  that  state  maintains  its  neutrality 
and  keeps  out  of  war. 

Summary. 

§896.  Private  property  on  land  and  in  the  maritime  belt  will  be 
discussed  as  to — (A)  the  jurisdiction  in  which  the  property  is  found, 


property,  the  only  distinction  which 
can  be  drawn  is  that  between  movables 
and  immovables,  and  since  such  prop- 
erty is  movable,  there  seems  to  be  no 
reason  to  exempt  it  from  military 
operations.  1870 — Franco-German 

War.  Germans  sunk  some  private 
British  ships  in  the  Seine  at  Duclair 
in  order  to  prevent  French  gun  boats 
from  running  up  the  river  and  cutting 
off  communications  between  German 
troops  on  opposite  banks.  The  English 
Government  demanded  and  obtained 
compensation ;  2  Cobbett  Cases,  (1913) 
260.  Cited  as  an  instance  of  jus  angari 
by  Manning,  Int.  L.,  2  ed.  Amos.  (1875) 
144n.  It  is  not,  however,  because  it  is 
a  seizure  or  destruction  of  neutral 
property  in  the  territory  of  the  enemy. 


Justified  by  Germany  as  jus  angari. 
See  letter  in  3  PhiUimore,  Int.  L.,  3  ed. 
(1879-1888)  51.  The  case  is  appar- 
ently that  of  destruction  in  aid  of 
military  operations,  and  reference  to 
jus  angari  is  inexplicable.  1 866,  March 
31 — ^War  between  Spain  and  Chile. 
The  government  of  the  United  States 
of  America  declined  to  act  on  behalf  of 
American  citizens  (neutral)  resident  in 
Valparaiso  when  their  property  was 
damaged  by  a  bombardment  of  the 
city  by  the  Spanish  fleet;  2  Cobbett 
Cases,  (1913)  256.  1870— Franco- 
German  War. — Giles  v.  Republic  of 
France.  Claim  by  American  citizen 
for  reimbursement  for  damages  to 
property  in  Paris  by  Germans  was 
rejected;  2  C^obbett  Cases,  (1913)  258. 


338  PRIVATE   PROPERTY  ON  LAND  IN  WAR 

Summary.  |896 

whether  (a)  belligerent,  (b)  neutral,  (c)  enemy;  (B)  as  to  the  differ- 
ence between  movables  and  immovables;  (C)  vessels  in  the  maritime 
belt.i 

Private  property  in  the  jurisdiction  of  a  belligerent,  including 
vessels  in  the  maritime  belt,  may  belong  to — (A)  a  member  of  the 
state,  who  is  subj^  to  municipal  law  and  outside  the  scope  of  our 
discussion ;  (B)  a  member  of  the  enemy  state,  in  which  latter  case  the 
property  will  be  (a)  fotmd  in  the  jurisdiction  on  the  outbreak  of  war, 
or  (b)  come  in  during  the  war;  (C)  may  belong  to  a  member  of  a 
neutral  state.*  In  ancient  times,  private  enemy  property  was  rarely 
found  in  the  jurisdiction  of  a  belligerent  on  the  outbreak  of  war,  as 
there  was  little  commerce  and  members  of  one  state  did  not  often 
venture  into  the  jtuisdiction  of  another.  The  growth  of  commerce 
and  the  factors  we  have  alluded  to'  brought  about  a  distribution  of 
property  which  imposed  on  belligerents  the  necessity  of  increasing 
the  restraint  as  to  the  seizure  of  private  property  of  an  enemy  found 
in  the  jurisdiction  on  the  outbreak  of  war.  Many  treaties  were 
made  containing  clauses  protecting  property  under  these  circum- 
stances, either  providing  for  a  time  for  withdrawal,  or  that  the 
property  might  remain  dtuing  the  war  without  molestation.  The 
opinion  and  practice  in  modem  times  are  in  favor  of  protecting  such 
property.  It  is  also  important  to  the  credit  of  a  state  that  such 
seiztires  be  abstained  from  because  the  faith  and  security  of  inter- 
national dealings  are  thereby  promoted  and  commerce  increased. 
Property  in  modem  times  is  protected  tmder  various  treaties  and 
also  by  the  operation  of  the  factors  we  have  referred  to,  and  it  is 
not  always  easy  to  tell  which  has  the  greatest  effect.* 

Immovable  property  obviously  can  never  be  removed  from  the 
jurisdiction,  and  the  only  possible  action  is  to  sequester  the  income 
and  restore  the  property  itself,  as  well  as  the  income,  on  the  return  of 
peace  whenever  other  property  is  restored.*  In  the  case  of  movables, 
a  sale  could  be  made,  if  the  property  is  perishable,  and  in  the  case 
of  a  chose  in  action,  the  belligerent  may  collect  the  amount  due,  if 
the  action  only  of  the  mtmidpal  cotu't  is  necessary,  and  dispose  of 
the  proceeds,  just  as  in  the  case  of  other  property.  If  it  is  necessary 
to  proceed  in  the  court  of  another  country,  there  may  be  difficulty 
caused  by  the  failure  of  the  courts  of  that  country  to  recognize  the 
title  of  the  belligerent  state.  •  The  luiiform  practice  has  been  to 
refrain  from  seizing  any  public  debts  due  the  enemy  on  the  grotmd 

^  See  §875,  ante.  *  See  §802,  ante.  *  See  §878,  ante. 

*  See  §876,  ante.  *  See  §877,  ante.  *  See  §879,  ante. 
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that  public  good  faith  demands  that  such  amounts  be  paid,  no 
matter  to  whom  they  are  owing.' 

Vessels  in  the  maritime  belt  were  formerly  seized  without  com- 
pensation, but  the  factors  we  have  alluded  to  have  operated  to 
restrain  the  power  of  the  state,  and  in  modem  times  the  practice  is 
to  permit  them  to  depart  where  the  other  belligerent  allows  reci- 
procity of  treatment.* 

Private  enemy  property  coming  into  the  jurisdiction  during  the 
war  obviously  has  little  claim  for  exemption.*  It  may  come  in  under 
some  license  of  trade  or  it  may  come  in  involuntarily  or  volimtarily 
apart  &om  licenses.  In  the  case  of  an  involuntary  entry,  the  practice 
has  sometimes  been,  as  in  the  case  of  a  ship,  to  refrain  from  seizure.^® 
In  the  case  of  voltmtary  entry  without  license,  the  member  of  an 
enemy  state  cannot  complain  when  he  voltmtarily  puts  his  hand  in 
the  lion's  mouth,  of  the  consequences  which  may  ensue."  The  case 
may  arise  where  property  has  been  brought  in  by  the  enemy  on 
belligerent  occupation  and  left  behind  on  leaving.  Such  property 
may  obviously  be  seized  by  the  former  state  on  reasserting  its  juris- 
diction. This  case  has  rarely  arisen."  Private  neutral  property  in 
the  jurisdiction  during  the  war  is  subject  to  the  power  of  the  state, 
and  it  is  ordinarily  not  interfered  with  except  insofar  as  the  state 
may  require  that  property  for  use  in  carrying  on  the  war.*'  It 
often  happens  that  it  may  be  necessary  to  seize  neutral  property  for 
military  use  and  where  a  belligerent  does  so  and  pays  the  compensa- 
tion, there  is  no  room  to  distinguish  the  exercise  of  the  power  from 
that  of  eminent  domain.  The  writers,  however,  have  referred  to 
this  right  as  the  right  of  angary,  in  which  case  the  word  right  is  used 
in  the  sense  of  power.  There  seems  to  be  no  reason  to  invent  any 
such  phrase  to  describe  what  is  really  a  branch  of  the  power  of  eminent 
domain." 

Private  property  in  the  enemy  territory  cannot  be  affected  by 
the  belligerent  tmless  there  is  an  invasion,  which  will  be  a  case  of 
belligerent  occupation.  The  old  rule  of  invasion  was  to  make  war 
pay  for  war  and  the  invading  armies  levied  on  the  coimtry  and 
extracted  everything  in  the  way  of  money  and  valuables  and  pro- 
visions which  they  could  from  the  inhabitants,  irrespective  of  any 
private  titles.  The  factors  we  have  already  alluded  to,  particularly 
the  effect  of  plunder  on  the  morale  and  discipline  of  the  invading 
troops,  have  operated  to  restrain  the  exercise  of  the  power  of  the 

^  See  {880,  ante.      *  See  {882,  ante.      "See  {884,  ante.     ^'See  {886,  ante. 
*  See  {881,  ante.      ^^See  {883,  ante.      "See  {885,  ante. 
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invading  state  in  this  respect,  and  the  modem  custom  among  civilized 
states  is,  on  invasion,  to  respect  all  private  rights  of  property  and 
limit  the  exactions  on  the  territory  to  contributions  and  requisitions, 
which  are  levies  made  by  the  commanding  officers  for  money  or  goods, 
in  which  the  amount  to  be  handed  over  is  determined  and  responsi- 
bility assumed  for  the  exercise  of  the  power.  ^*  The  only  exception 
to  this  practice  is  in  the  case  of  an  invasion  by  barbaric  hordes,  who 
will  throw  aside  all  restraints  of  civilization  in  the  endeavor  to 
overcome  the  enemy.  There  is  a  slight  distinction  in  this  connec- 
tion arising  from  the  nature  of  the  property.  ^^  Immovables  cannot 
be  taken  away,  and  the  invading  state  can  only  sequester  the  income, 
and  therefore,  if  it  is  driven  out,  and  the  former  state  reasserts  itself, 
the  only  question  will  arise  where  there  has  been  a  transfer  of  the 
title  dtuing  the  belligerent  occupancy.  In  that  case,  the  former 
owner  will,  if  he  has  not  been  a  party  to  the  transfer,  set  up  that  the 
transfer  is  invalid  as  against  his  claim.  The  question  will  then  be 
one  for  the  mtmidpal  court  of  the  former  state  to  determine,  and  ir 
is  clear  that  if  the  former  owner  has  been  fraudulently  dispossessed 
of  his  title,  that  he  should  be  protected.^ 

Movables  and  choses  in  action  may  be  taken  away,  except  where 
it  is  necessary  for  the  invading  state  to  call  on  the  jurisdiction  of 
another  state  or  the  jurisdiction  of  the  state  dispossessed  in  the  part 
not  seized,  in  order  to  recover  on  the  chose.  In  those  cases  the  invad- 
ing state  may  have  some  difficulty.  If  the  debtor  is  within  the 
jurisdiction  it  may  compel  him  to  pay,  and  take  the  money  away 
with  it  upon  being  driven  out.  If  it  does  so,  there  seems  to  be  no 
reason  why  the  debtor  shouM  be  required  to  pay  over  again,  the  real 
party  at  fault  being  that  of  the  former  state  in  permitting  itself  to  be 
driven  out.' 

Submarine  cables  may  be  interfered  with  in  the  operation  of  war- 
fare and  as  they  are  useful  for  the  purpose  of  conve3ang  intelligence, 
may  be  of  great  importance  to  any  part  of  the  military  operations, 
and  the  destruction  or  seizure  of  cables,  therefore,  is  clearly  a  military 
necessity,  and  a  belligerent  will  rarely  waste  time  over  a  cable  except 
to  cut  it,  which  can  easily  be  repaired  when  peace  is  restored.  Cables, 
therefore,  do  not  ordinarily  suffer  much  in  war.' 

Requisitions  and  contributions  have  been  recently  defined,  and 
attempts  made  to  reduce  the  collection  of  property  and  money  there- 
under to  some  semblance  of  order  and  formality.^    The  question 

^  See  {891,  ante.  ^  See  {888,  ante.  *  See  {890,  ante. 

^«  See  {887,  ante.  >  See  {889,  ante.  « See  {891,  ante. 
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whether  the  state  invaded  will  reimburse  its  members  for  damages 
caused  by  act  of  the  invader,  is  a  matter  solely  of  municipal  law, 
and  cases  have  arisen  where  such  reimbursement  has  been  made.* 

Private  neutral  property  in  belligerent  territory  may  take  on 
enemy  character*  and  ordinarily  will  be  exposed  to  all  the  fortunes 
of  war  if  the  jtuisdiction  is  invaded  by  the  enemy.  Some  cases  have 
arisen  where  such  property  has  been  seized  or  destroyed,  and  some- 
times the  parties  will  reimburse  the  neutrals  unless  the  destruction 
is  tmavoidable  or  the  owner  has  an  enemy  character.^ 

Property  in  neutral  territory  is  protected  by  the  jurisdiction  of 
the  neutral  state  and  seems  to  be  entirely  exempt  from  any  act  of  a 
belligerent  except  on  invasion  of  neutral  territory.' 

*  See  {893,  ante.      •  See  { 1 078,  post.      ^  See  {894,  ante.      *  See  {895,  ante. 
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Preliminary. 

§920.  The  way  in  which  property  in  general  is  affected  in  war 
has  akeady  been  referred  to/  and  the  state  act  of  seizure  or  destruc- 
tion has  been  described.'  So  also  we  have  pointed  out  the  principles 
relating  to  property  on  land.'  We  now  come  to  the  peculiar  case  of 
property  on  the  high  sea.  This  chapter  is  to  be  read  with  an  under- 
standing of  the  principles  laid  down  in  the  chapter  on  property  in 
war,*  in  which  the  factors  were  referred  to  which  have  operated  to 
secure  the  immunity  of  private  property  from  seizure  or  destruction,^ 
and  the  various  kinds  and  character  of  property  pointed  out.*  The 
nature  of  the  jurisdiction  which  every  state  exercises  over  its  ships 
on  the  high  sea  has  already  been  discussed,^  and  we  have  noticed 
that  the  seizure  of  a  ship  fl3ang  the  flag  of  a  state  is  an  invasion  of 
the  state's  exclusive  jurisdiction,'  and  described  the  acts  of  inter- 
ference by  a  public  vessel.* 

Distinction  Between  Property  at  Sea  and  on  Land. 

§921.  There  are  certain  drctunstances  distinguishing  the  case  of 
property  at  sea  from  property  on  land,  and  which  should  be  briefly 
referred  to.***    These  circumstances  are  (A)  that  the  property  seized 

^  See  {801,  ante.  *  See  {292,  ante, 

s  See  {803,  ante.  •  See   {295,  ante.     In   {{747,   750, 

'  See  Chap.  16.  ante,  has  been  discussed  the  aq>ect  of 

« See  Chap.  14.  a  private  vessel  as  participating  in  the 

'  See  {802,  ante.  hostile  operations  of  the  belligerent. 

*  See  {804,  ante.  ^^  See  as  to  distinction  between,  ''The 

'  See  {284,  ante.  Thalia,"  2  Cobbett  Cases,  (1913)  132. 
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is  floating  on  the  open  sea.  (B)  The  necessity  of  separating  property 
subject  to  seizure  from  property  exempt,  which  is  generally  impossible 
at  sea,  and  therefore  obligates  the  captor  to  bring  the  property  in 
for  examination  and  adjudication.  (C)  The  difficulty  in  fact  of 
making  a  capttire  at  sea  which  imposes  a  necessity  of  the  observance 
of  certain  rules  and  regulations,  which  will  be  referred  to.  (D)  The 
peculiar  nature  of  vessels,  which,  in  the  ordinary  course  of  events, 
navigate  from  the  jurisdiction  of  one  state  to  the  jurisdiction  of 
another,  and  therefore  will  ordinarily  come  again  within  the  juris- 
diction of  the  state  from  which  they  are  captured.  (E)  The  circum- 
stance that  the  interests  of  non-combatants  on  board  vessels  seized 
or  destroyed  are  necessarily  involved.  On  land,  such  persons  may 
be  more  easily  removed  from  the  range  of  hostile  operations  and 
danger  of  damage.  At  sea,  they  are  absolutely  helpless  unless  taken 
care  of  by  the  capturing  ship. 

(P)  On  land,  property  necessarily  interferes,  more  or  less,  with 
military  operations — houses  will  be  in  the  way  of  artillery  fire; 
rivers  and  streams  and  morasses  will  interfere  with  the  operation  of 
troops.  A  farm  or  a  town  is  a  strategic  point  and  must  be  captured. 
The  consequence  is  that  the  facts  of  the  case,  as  we  might  say,  the 
lay  of  the  land,  imposes  on  the  commander  of  troops  on  land  the 
necessity  of  destroying  or  in  some  way  dealing  with  movable  and 
immovable  property  with  which  he  comes  into  contact  in  the  course 
of  the  campaign.  At  sea,  however,  the  case  is  different.  Wariships 
of  the  belligerent  powers  may  chase  each  other  across  the  face  of  the 
great  deep  without  interfering  to  an  appreciable  extent  with  any 
private  property  whatever.  Extensive  naval  battles  may  take 
place,  sufficient  to  finally  decide  the  result  of  the  war  without  one 
dollar's  worth  of  private  property  being  damaged  or  affected  in  any 
way.  It  is  only  necessary  for  the  non-combatants  or  neutrals  to 
get  out  of  the  way  when  they  see  a  sea  fight  looming  on  the  horizon. 
Consequently,  property  on  land  will  be  generally  subject  in  the 
conduct  of  the  hostilities  to  much  harsher  treatment  than  is  property 
at  sea. 

(G)  In  the  case  of  Operations  on  land  the  only  property  affected 
is  that  which  is  actually  within  the  area  of  hostilities,  and  the  owner 
of  which  may  therefore  be  in  a  measure  chargeable  with  certain 
negligence  in  not  taking  it  away  after  he  has  an  opportunity  to  do  so, 
unless  it  is  immovable  property.  At  sea,  however,  where  the  juris- 
diction of  no  state  obtains,  the  operations  extend  throughout  the 
^tire  world,  and  neutral  and  private  ships  will  b^  constantly  exposed 
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to  more  or  less  contact  with  these  hostile  operations  no  matter  what 
seas  they  sail  in. 

It  has  been  supposed  that  the  existing  practice  is  more  severe 
with  respect  to  property  at  sea  than  on  land."  There  is  some  doubt 
as  to  whether  this  is  so  although  the  rules  of  warfare  generally  laid 
down  seem,  on  cursory  examination,  to  sustain  the  distinction.  The 
property  of  a  neutral  is  never  affected  on  land  unless  within  the 
belligerent  jurisdiction,  or  the  jurisdiction  of  a  neutral  state  is 
invaded  as  an  act  of  war.  Property  of  a  neutral,  however,  at  sea 
is  outside  the  political  jtuisdiction  of  the  neutral  state  and  is  navi- 
gating the  high  seas  where  no  jurisdiction  obtains,  and  where  it  is 
in  a  peculiar  circtmistance  of  danger  from  the  exercise  of  the  juris- 
diction of  other  states. 

The  case  as  to  enemy  property  is  the  same  on  land  as  at  sea. 
On  land,  however,  the  belligerent  cannot  seiase  enemy  property  in  a 
neutral  jtuisdiction.  At  sea  he  can  because  he  is  able  to  interpose 
force  between  the  ports  of  the  neutral  and  the  enemy  and  seize  the 
property  in  a  place  where  the  jurisdiction  stands  on  a  plane  of  equality. 
Furthermore,  neutral  property  in  an  enemy  ship  at  sea  is  just  the 
same  as  neutral  property  within  belligerent  jurisdiction  on  land. 
Property  coming  within  the  scope  of  a  belligerent  occupation  may 
be  left  in  its  previous  ownership  because  it  has  already  by  occupation 
been  abstracted  from  the  resources  of  the  enemy,  whereas  property 
t^en  on  the  high  sea  may  be  going  to  swell  thae  resources  of  the 
enemy  and  must  be  interrupted  in  its  voyage." 


"Wilson,  Int.  L.,  (1910)  290-296: 
Woolsey,  Int.  L.,  6  ed.  (1897)  199. 

"  The  immunity  of  private  property 
at  sea  from  capture  has  been  discussed 
by  the  following  authors,  generally 
without  distinguishing  neutral  property 
from  enemy  property;  1  Cobbett,  3  ed. 
(1909)  135  et  seq.;  Hall,  Int.  Law,  6  ed. 
(1909)  413,  437-444;  2  Halleck,  Int.  L., 
4  ed.  (1908)  96  et  seq.;  Hershey,  Int. 
L.,  (1912)  441  and  n";  Lawrence,  Int. 
Law,  3  ed.  (1913)  494  et  seq.;  Walker, 
Science,  Int.  L.,  (1893)  291  et  seq.; 
Wheaton,  Elements,  Dana's  ed.  (1866) 
4S0  et  seq.;  Wilson,  Int.  L.,  (1910) 
290-296;  2  Westlake,  Int.  L.,  2  ed. 
(1913)  136  et  seq.,  147.  "Some  Plain 
Reasons  for  Immufiity  from  Capture  of 


Private  Property  at  Sea,"  (1910)  John 
Murray.  See  6  Amer.  J.  Int.  Law,  256. 
"Private  Property  on  the  High  Seas," 
Graham  Bower,  13  Amer.  J.  Int.  Law, 
60  et  seq.  "Would  Immunity  from 
Capture,  During  War,  of  Non-Offend- 
ing Private  Property  upon  the  High 
Seas  be  in  the  Interest  of  Civilization?" 
C.  H.  Stockton,  1  Amer.  J.  Int.  Law, 
930  et  seq.  "  Belligerent  Rights  on  the 
High  Seas,"  Twiss  (1884).  "The  Pro- 
tection of  Neutral  Rights  at  Sea," 
William  R.  Shepherd  (1915).  See 
16  Col.  Law  Rev.  85.  "Exemption  of 
Private  Property  at  Sea  from  Capture," 
Samuel  B.  Crandall;  5  Col.  Law  Rev. 
487  et  seq.  See  2  Halleck,  Int.  L.,  4  ed. 
(1908)  98nif  for  a  description  of  tb^ 
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Capture  and  Condemnation. 

Distinction  Between  Goods  and  Vessels. 


§922.  The  whole  subject  of  property  liable  to  capture  at  sea 
i&  involved  in  great  confusion  by  the  writers  because  of  failure  to 
distinguish  between  ships  and  goods,^'  which  distinction  must  be 
carefully  observed  before  we  can  hope  to  understand  the  subject." 
The  decisions  of  the  courts  are  often  misleading  and  must  be  read 
with  care.  Each  case  can  be  understood  only  with  reference  to  the 
general  principle  involved,  which  principle  is  seldom  referred  to  by 
the  court  but  tmconsciously  governs  the  decision. 

There  are  two  questions:  The  goods  themselves  apart  from  the 
vessel  in  which  they  are  carried,  and  the  goods  subject  to  capture 
because  of  the  vessel.  On  the  other  hand,  the  vessel  may  sometimes 
be  infected  by  the  goods  which  it  carries.  If  the  vessel  is  subject  to 
seizure,  the  question  is  whether  the  goods  are  separable,  and,  if 
they  are.  whether  separable  in  whole  or  in  part.  If  the  vessel  is 
exempt,  as  a  neutral  ship,  the  question  will  also  arise  as  to  the  separa* 
bility  of  the  goods  in  whole  or  in  part.  These  remarks  are  a  repe- 
tition of  what  has  gone  before,  excusable,  however,  from  the  necessity 
of  bearing  the  distinction  in  mind  and  the  general  failure  of  the  writers 
to  advert  to  them.  We  shall  first  discuss  the  method  of  seizing 
property  at  sea,  that  is,  capttu'e  and  condemnation.  We  start  with 
the  proposition  of  an  unlimited  power  in  the  state  to  seize,  and  inquire 
what  the  restraints  are. 


Capture  and  Candemnation  of  Private  Property  at  Sea. 


Preliminary. 


§923.  It  is  now  necessary  to  discuss  the  method  by  which  property 
at  sea  may  be  captured  and  condemned.  There  is  obviously  a 
differeftce  between  this  and  the  case  of  property  on  land.  In  the 
case  of  land  property,  as  we  have  seen,"  it  is  only  necessary  to  take 
manual  possession  of  the  property  when  that  can  be  done,  and  carry 


state  of  warfare  which  may  be  supposed 
to  exist  when  all  private  property  is 
exempt  from  capture,  but  the  War  of 
the  German  Aggression  (1914-18) 
shows  the  necessity  of  utilizing  the 
entire  resources  of  the  state,  and  the 
future  development  of  warfare  may 
result  in  the  entire  discontinuance  of 


commerce  on  the  high  seas. 

"  Woolsey,  Int.  L.,  6  ed.  (1897)  298 
et  seq.,  discusses  ships  and  goods  to- 
gether imder  heading  of  neutral  trade. 

^*2  Halleck,  Int.  L.,  4  ed.  (1908) 
114n:  Twiss,  War,  2  ed.  (1875)  148. 

**See  Chap.  16,  ante,  on  private 
property  on  land  in  war. 
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it  off.  Where  the  property  cannot  be  carried  off,  as  in  the  case  of 
immovables,  we  find  there  is  a  distinction  in  principle  arising  there- 
from.^ In  the  case  of  property  at  sea,  the  peculiar  circumstances  of 
the  case  require  a  difference  in  practice  and  make  it  imperative  for 
some  distinction  to  be  made  as  to  what  is  or  what  is  not  property 
to  be  captured.  This  distinction  is  one  of  fact  and  of  law,  and  the 
practice  has  been  to  have  it  adjudicated  by  prize  courts  which  act 
upon  the  property  and  vessel  after  they  have  been  seized  and  brought 
into  port.  There  are,  therefore,  two  questions  to  discuss:  the 
capture  of  the  vessel  and  then  its  condemnation. 

We  have  to  consider:  (A)  visit  and  search,  preliminary  acts  to 
determine  whether  the  ship  or  cargo  or  both  are  liable  to  capture, 
(B)  the  act  of  capttu^  and  bringing  the  ship  into  port,'  (C)  the 
adjudication  by  the  prize  court  and  distribution  or  restitution  of  the 
property. 

Visit  and  Search. 

§924.  The  nature  of  visit  and  search  as  an  active  interference  with 
ships  on  the  high  sea  has  already  been  referred  to,'  as  well  as  the 
diffictdty  arising  over  its  exercise  in  time  of  peace.*  Visit  and  search 
are  applicable  only  to  neutral  vessels  so  long  as  enemy  ships  may  be 
seized,  and  the  subject,  therefore,  logically  belongs  perhaps  to  the 
heading  of  neutral  vessels.  The  writers  generally  assert  that  visit 
and  search  in  time  of  war  is  a  belligerent  right,  which  statement  is 
attended  with  the  usual  ambiguity  involved  in  the  use  of  the  word 
"right."  '  Visit  and  search  is  an  exercise  of  state  power  and  the 
question  is  how  far  that  exercise  is  affected  by  the  international  factors 
of  conduct.  In  time  of  peace,  the  exercise  of  visit  and  search  is 
restrained,  as  we  have  already  indicated.*  In  time  of  war,  however, 
a  belligerent  may  seize  neutral  property  under  certain  circumstances 
and  it  is  obviously  necessary,  for  many  reasons,  to  ascertain^at  the 
earliest  moment  possible  whether  those  circumstances  exist. 

If  all  ships  were  captured  on  sight  and  brought  in  for  adjudication, 
much  innocent  property  would  be  needlessly  inconvenienced  and  the 

^  See  {{804,  845,  878  and  888,  ante.  et  seq.;  Manning,  Int.  L.,  2  ed.  Amos. 

*  This  is  the  case  of  interference  by  a  (1875)  433  et  seq.;  2  Oppenheim,  Int. 
public  ship  at  sea,  already  referred  to.  L.,  2  ed.  (1912)  533;  2  Wildman,  Int. 
See  §295.  ante.          *  L.,  (1850)  118.  119;   Wilson,  Int.  L., 

*  See  {295,  ante.  (1910)  397  et  seq. 

*  See  {296,  ante.  •  See  {296,  ante. 

*  2  Halleck,  Int.  L..  4  ed.  (1908)  271 
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Search  of  Ship  Under  Convoy. 


naval  forces  of  the  belligerent  dispersed  on  many  useless  errands. 
The  captor  is  liable  for  an  improper  capture,  consequiently  self-* 
protection  requires  that  he  shall  take  some  preliminary  steps  to 
ascertain  the  facts  of  the  case  before  incurring  any  responsibility. 
Visit  and  search,  therefore,  works  both  ways.  It  is  a  practice 
beneficial  to  all  parties  and  universally  agreed  upon  by  practice  and 
opinion.^  No  preliminary  examination  is  necessary  in  the  case 
of  an  enemy  vessel  unless  there  is  a  doubt  as  to  whether  the  ship  is 
neutral.  The  cargo  on  an  enemy  vessel  must  necessarily  be  captured 
with  the  ship  as  it  cannot  be  left  on  the  high  sea  and  the  ship  brought 
in.  Visit  and  search  are  not  appUcable  to  public  ships  which  are 
entitled  to  greater  respect  and  confidence  than  are  private  vessels. 
Resistance  to  search  by  a  neutral  vessel  is  an  interference  with  a 
practice  of  benefit  to  all  parties  and  therefore  entails  certain  penalties, 
which  will  subsequently  be  referred  to.*  The  formalities  of  search  are 
prescribed  in  numerous  treaties*  and  by  naval  orders  of  same  states.*® 

Search  of  Private  Vessels  Sailing  Under  Convoy. 

§925.  Since  public  vessels  are  exempt  from  visit  and  search,  it 
has  been  contended  that  a  private  ship  sailing  imder  convoy  of  a 
public  vessel  is  also  exempt  from  visit  and  search.*^  Several  cases 
may  arise:  (A)  neutral  public  ship  convoying  private  enemy  or 
neutral  vessel,  (B)  belligerent  public  ships  cotivopng  neutral  or 
belligerent  vessels."  In  the  case  of  a  belligerent  public  ship,  the 
convoy  will  afford  only  the  protection  which  it  is  able  to  sustain  by 


'  In  modem  times,  however,  visit  and 
search  is  less  practicable  on  account  of 
the  great  size  of  modem  steamships  and 
bulk  of  cargo,  not  only  making  exami- 
nation at  sea  more  difficult,  but  raising 
greater  difficulties  in  boarding  them  in 
rough  weather. 

'See  {962,  post,  on  resistance  to 
search. 

*  For  reference  to  treaties  relating  to 
visit  and  search,  see  Manning,  Int.  L., 
2  ed.  Amos.  (1875)  435-437;  2  Oppen- 
heim.  Int.  L.,  2  ed.  (1912)  537;  3 
Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
556;  2  Wildman,  Int.  L.,  (18S0)  130- 
138.  See  provisions  of  treaty  of  March 
26,    1871,   between  United  States  of 


America  and  Italy;  Wilson,  Int.  L., 
(1910)  399-400. 

*•  General  Order  492  Navy  Depart- 
ment of  the  United  States  of  America, 
June  20,  1898,  No.  13,  Wilson,  Int.  L., 
(1910)  400.  Japanese  Regulations  of 
1904  regulating  captures  at  sea;  Wil- 
son, Int.  L.,  (1910)  400-401. 

"  See  2  Halleck,  Int.  L.,  4  ed.  (1908) 
292-295;  Lawrence,  Int.  Law,  5  ed. 
^1913)  669  et  seq.;   Manning,  Int.  L., 

2  ed.  Amos.  (1875)  437  et  seq.;  2 
Oppenheim,  Int.  L.,  2  ed.  (1912)  535; 

3  Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
544;  Wilson.  Int.  L.,  (1910)  40;  WooU 
sey.  Int.  L.,  6  ed.  (1897)  361  et  seq. 

» Oppenheim,  Int.  L.,  2  ed.  (1912) 
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force,  and  since  the  public  ship  is  exposed  to  all  the  fortunes  of  war, 
private  ships,  neutral  or  enemy,  availing  themselves  of  such  pro- 
tection, cannot  complain  if  it  fails  them." 

The  case  of  a  convoy  by  a  neutral  public  ship  has  occasioned 
ntunerous  disputes.  The  question  arises  whether  furnishing  such  a 
convoy,  in  accordance  with  the  terms  of  a  treaty,  is  a  departure  from 
neutrality  tmder  the  principles  already  discussed."  But  in  the 
abseince  of  treaty,"  such  an  act  is  a  plain  departure  from  neutrality.'* 

Capture. 


Preliminary  and  Definition. 


§926.  A  caption  is  a  taking  possession  of  an  object  by  superior 
force  and  is  a  frequent  occurrence  among  men  and  animals.  We 
have  already  discussed  the  difference  between  international  capture 


Vol.  2,  424,  535,  distinguishes  neutral 
ship  under  convoy  of  enemy  man-of- 
war  and  neutral  ship  under  convoy  of 
its  own  men-of-war. 

^  1810 — Denmark  and  Great  Britain 
being  at  war,  Denmark  captured  cer- 
tain United  States  ships  (neutral]  and 
condemned  their  cargoes  because  they 
had  joined  with  a  British  convoy.  The 
United  States  argued  that  they  had  so 
joined  to  avoid  decisions  of  French 
Prize  Courts.  Denmark  contended 
that  they  had  joined  so  as  to  be  free  of 
search  by  the  Danes.  Ships  were  cap- 
tured on  return  voyage.  Denmark  in 
1830  paid  an  indemnity.  For  a  discus- 
sion, see  2  Oppenheim,  Int.  L.,  2  ed. 
(1912)  542;  Manning,  Int.  L.,  2  ed. 
Amos.  (1875)  453,  454;  Wheaton,  Ele- 
ments, Dana's  ed.  (1866)  699  et  seq.; 
Woo'sey,  Int.  L..  6  ed.  (1897)  364. 
Denmark  obviously  could  not  seize  the 
ships  while  in  convoy  because  of  th9 
superior  naval  force  of  Great  Britain, 
but  undertook  to  seize  them  after  leav- 
ing the  convoy,  as  a  penalty  for  having 
availed  themselves  of  that  protection. 
Since  they  were  exempt  at  the  time  of 
capture,  the  act  was  unjustifiable  unless 


the  ships  should  be  considered  to  have 
forfeited  their  neutrality  by  joining  in 
the  convoy,  in  which  case  we  would 
have  a  further  question  of  continuous 
voyage.    See  f  986,  post. 

"  See  §672,  ante. 

*^  In  many  treaties  it  was  provided 
during  the  16th  and  17th  centuries  that 
ships  under  convoy  shotdd  be  exempt 
from  search.  Manning,  Int.  L.,  2  ed. 
Amos.  (1875)  438,  439.  Great  Britain, 
however,  did  not  join  in  such  treaties, 
thereby  reserving  for  herself  a  complete 
liberty  of  action.  Several  cases  arose 
in  the  latter  part  of  the  18th  century, 
and  as  a  result,  treaties  were  entered 
into  by  Great  Britain  which  specifically 
provided  for  the  search  of  ships  under 
convoy.  Treaties  of  1800,  1801,  for 
provisions  of  which,  see  Manning,  Int. 
L.,  2  ed.  Amos.  (1875)  450;  3  PhilU- 
more.  Int.  L.,  3  ed.  (1879-1888)  552. 
See  provisions  of  the  Declaration  of 
London  of  February  26,  1909,  Chap.  7, 
as  to  convoy. 

"  1798— Fleet  of  Swedish  merchant- 
men under  convoy  captured  by  British 
cruiser  for  resisting  search,  condemned 
by  British  Prize  Court  which  upheld 
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and  mtmidpal  capture^  and  capture  on  land  and  on  sea.'  We  now 
propose  to  discuss  the  specific  act  of  capture  at  sea.  Some  writers 
consider  a  capture  as  embracing  all  the  steps  of  sei^g  a  ship,  and 
bringing  it  in  for  adjudication  and  condemnation.'  The  meaning  of 
the  word  is  confined  in  this  discussion  to  the  taking  possession  of  the 
ship. 

The  ship  cannot  be  seized  in  the  same  way  that  we  can  take 
possession  of  a  house  or  even  of  a  railroad  car.  The  vessel  seized  is 
under  command  of  her  captor  and  the  master  must  direct  the«move- 
ments  of  the  vessel  in  accordance  with  the  orders  of  the  captor,  and 
that  is  practically  all  there  is  to  the  transaction.  Since,  however, 
storms  may  arise  and  ships  be  separated,  it  is  generally  advisable 
to  put  a  prize  crew  on  the  capttu^  ship  in  order  that  it  may  be 
navigated  as  is  desired  by  the  captor  even  if  the  ships  are  separated 
by  stress  of  weather.  In  the  case  of  a  ship  without  armament  seized 
by  a  war  vessel,  there  is  no  alternative  but  to  surrender,  which  is 
signified  by  stopping  the  ship  and  obeying  the  orders  of  the  com- 
mander of  the  capttiring  vessel.  Resistance  under  such  circumstances 
would  result  in  the  ship  being  destroyed  and  sent  to  the  bottom.** 

Effect  of  Capture. 

§927.  The  effect  of  capture  is  to  be  considered:  (A)  as  against 
other  vessels  of  the  capturing  state,  (B)  as  against  neutrals,  (C)  as 
against  the  enemy.  There  is  a  difference  of  opinion  as  to  whether 
the  capture  changes  the  title  and  how  far  the  capture  must  be  pro- 
ceeded with  in  order  to  have  that  effect.'  This  question  is  discussed 
at  length  under  the  head  of  recapture.*    The  effect  as  against  other 


the  right.  See  "  The  Maria,*'  1  C.  Rob. 
(1799)  340;  Manning,  Int.  L.,  2  ed. 
Amos.  (1875)  439,  440;  Woolsey,  Int. 
L.,  6  ed.  (1897)  361.  180O— Danish 
frigates  convoying  merchantmen  re- 
sisted right  of  search  and  fired  on 
British  man-of-war;  2  Halleck,  Int. 
L.,  4  ed.  (1908)  293n;  Manning,  Int. 
L.,  2  ed.  Amos.  (1875)  441;  Woolsey, 
Int.  L.,  6  ed.  (1897)  361,  362. 

^  See  f  803,  ante. 

<See  f921,ante. 

•Wildman,  Int.  L.,  (1850)  Vol.  2. 
118,  says,  "The  right  of  capture  may 
be  considered  in  respect  of:  First,  the 
right  of  search.    Secondly,  the  right  of 


detaining  vessels  and  bringing  them  in 
for  adjudication.  Thirdly,  the  right 
of  freight.  Fourthly,  the  right  of 
neutrals  to  costs  and  damages  in  case 
of  detention  without  probable  cause, 
and  to  compensation  for  any  illegal 
violence,  or  other  wrongful  act,  on  the 
part  of  the  captors. ' '  See  2  Oppenheim , 
Int.  L.,  2  ed.  (1912)  546. 

^  As  to  what  constitutes  a  capture,  see 
Hall,  Int.  Law,  6  ed.  (1909)  448.  449; 
Twiss,  War,  2  ed.  (1875)  332  et  seq. 

» Bynkershoek,  Law  of  War,  (1737) 
Du  Ponceau  Trans.  CC.  IV.  V;  Hall. 
Int.  Law,  6ed.  (1909)  448-452. 

•  See  $937,  post. 
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ships  of  the  same  state  is  entirely  a  question  of  municipal  law  in 
determining  their  share  in  the  prize  money.  The  effect  of  capture 
depends  sometimes  on  what  in  fact  the  capture  was  that  was  made; 
in  other  words,  certain  facts  having  a  certain  effect,  the  question  will 
arise  whether  other  facts  have  that  effect.  We  have  two  questions — 
one  as  to  the  facts,  the  other  as  to  their  effect. 

Ransom. 

§928.  When  the  ship  is  captured  on  the  high  sea,  it  may  be 
inconvenient  for  the  captors  to  furnish  a  crew  to  bring  the  ship  into 
port  or  to  supervise  its  navigation.'  In  such  case,  the  custom  was 
adopted  of  arranging  immediately  for  the  release  of  the  vessel.  The 
captain  of  the  captured  ship  engaged  to  pay  a  certain  sum  and  the 
captors  were  to  ftimish  the  necessary  papers  to  enable  the  master 
to  pursue  the  voyage  without  molestation  from  other  vessels  of  the 
same  state.  The  parties  in  fact  agreed  that  the  ship  was  properly 
captured,  had  been  condemned  by  a  prize  court,  and  that  so  much 
money  was  due  the  captors.  There  were  two  papers  involved;  the 
receipt  for  the  ransom  given  by  the  captor,  the  engagement  to  pay 
the  money  by  the  captured  ship  and  the  safe  conduct  furnished  by 
the  capttmng  ship.  All  these  might  be  incorporated  in  the  same 
document  in  the  form  of  a  bilateral  contract  but  were  evidently  not. 
The  doctunent  given  to  the  capturing  party  appears  to  have  been 
called  the  ransom  bill.  The  practice  is  liable  to  abuse  and  has  been 
generally  prohibited  or  restricted  in  modem  times  by  the  mtmicipal 
law  of  most  independent  states.*  A  few  definitions  are  quoted  in 
the  note.* 


'  For  a  discussion  of  ransom,  see  2 
Halleck,  Int.  L.,  4  ed.  (1908)  365-369; 
Lawrence,  Int.  Law,  5  ed.  (1913)  463- 
464;  2  Westlake,  Int.  L.,  2  ed.  (1913) 
181;  2  Wildman,  Int.  L.,  (1850)  270- 
275;  Woolsey,  Int.  L..  6  ed.  (1897)  245 
et  seq.  "Ransom  bills  on  capture  of 
enemy  vessel,"  W.  Senior;  34  L.  Q. 
Rev.  49-62.  See  5761,  ante,  on  ransom 
of  prisoners. 

.  •  2  Halleck,  Int.  L.,  4  ed.  (1908)  366; 
Hershey,  Int.  L.,  (1912)  368n«;  3 
Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
177,  178;  Twiss,  War,  2  ed.  (1875)  361 
et  seq.;  Woolsey,  Int.  L.,  6  ed.  (1897) 
246. 


*"  Ransom  is  a  repurchase  by  the 
original  owner  of  the  property  acquired 
by  the  seizure  of  a  prize,"  Hall,  Int. 
Law,  6  ed.  (1909)  455.  "The  term 
ransom  is  now  usually  applied  to  prop- 
erty taken  from  an  enemy  in  war,  and 
surrendered  or  restored  to  the  owner  on 
payment  of,  or  agreement  to  pay,  a 
specified  sum  of  money,  which  is  called 
ransom  money.  This  term  was  form- 
erly applied  to  the  redemption  of  prop- 
erty captured  on  land,  as  well  as  on  the 
high  seas,  but,  by  general  use,  it  is  now 
understood  to  apply  to  the  agreement 
made  between  the  commander  of  a  cap- 
tured vessel  or  cargo,  and  the  captor,  by 
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The  Captors. 

The  Captors. 


§929.  The  capture  may  be  made  by  (A)  a  "public  vessel  of  a 
belligerent;  (B)  a  privateer;  (C)  a  private  vessel.  The  captiu-e  by 
a  private  vessel  is  the  tmlawful  act  of  an  individual  and  subjects 
him  to  the  municipal  law.*®  A  capture  by  a  privateer  is  on  the 
same  footing  as  that  by  a  public  vessel,  so  long  as  privateering  is 
permitted."  A  capture  by  a  public  vessel  is  a  state  act  in  the  exercise 
of  international  violence  and  is  the  case  we  are  discussing.*'  In 
order,  however,  to  prevent  abuse  by  unscrupulous  commanders  and 
because  of  the  circumstance  that  the  capture  is  made  at  sea  where 
little  supervision  can  be  exercised,  the  factors  of  international  conduct 
operating  in  protection  of  neutral  property  and  commerce,  have 
obligated  many  belligerents  to  impose  on  the  commander  of  the  ship 
making  the  capture  a  personal  liability  for  the  abuse  of  the  authority 
vested  in  him."  There  are  several  questions  of  mtmicipal  law: 
(A)  liability  of  captor;  (B)  share  in  the  prize;  (C)  title  to  freight, 
discussion  of  which  will  be  omitted." 


which  the  latter  pennits  the  former  to 
depart  with  his  vessel,  and  gives  him  a 
safe  conduct,  in  consideration  of  a  sum 
of  money  which  the  former,  in  his  own 
name,  and  in  the  name  of  the  owners  of 
the  vessel  and  cargo,  promises  to  pay  at 
a  future  time  named.  This  contract  is 
usually  made  in  writing,  in  duplicate, 
one  copy  of  which  is  kept  by  the  captor, 
which  is  properly  called  the  ransom 
bill,  and  the  other  by  the  captured 
vessel,  which  is  its  safe-conduct;"  2 
Halleck,  Int.  L.,  4  ed.  (1908)  365. 
Twiss,  War,  2  ed.  (1875)  375.  says 
ransom  is  a  repurchase  of  the  actual 
right  of  the  captor  at  that  time,  what- 
ever it  may  be,  or  more  properly  a 
relinquishment  of  all  title  which  the 
captor  may  acquire  by  adjudication  of 
a  prize  court  in  which  respect  there  is 
no  distinction  between  ransom  of  enemy 
or  neutral  property.  "Ransoms  are 
contracts  entered  into  at  sea,  whereby 
a  captain  engages  for  the  release  and 
safe-conduct  of  the  captured  vessel  in 
consideration  of  a  sum  of  money,  which 
the  master  of  the  captured  veasel,  on 


behalf  of  himself,  and  the  owners  of  his 
ship  and  cargo,  engages  to  pay  and  for 
the  payment  of  which  he  delivers  a 
hostage  as  security.  The  contract  is 
drawn  up  in  two  parts,  of  which  the 
captor  has  one,  which  is  called  the 
'ransom  bill;*  the  master  of  the  cap- 
tured vessel  has  the  other,  which  oper- 
ates as  safe  conduct;"  2  Wildman,  Int. 
L.,  (1850)  270. 

^°See  {618,  ante,  on  individuals  in 
war. 

"  See  §748,  ante,  on  privateers. 

"  See  5^03,  ante,  on  distinction  be- 
tween international  and  municipal 
violence. 

"  For  discussion  of  capture,  2 
Halleck,  Int.  L.,  4  ed.  (1908)  389  et  seq. 

'<  Bynkershoek,  Law  of  War,  (1737) 
Du  Ponceau  Trans.,  155,  discusses  casp 
of  capture  by  non-commissioned  ship 
made  when  such  ship  is  resisting  hos- 
tilities in  the  case  of  an  attack  by  the 
enemy,  and  discusses  the  question  of 
who  is  entitled  to  the  prize,  the  captor 
the  ship-owner  or  the  crew. 
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Prize  Courts.  §  f  9S0,  931 

Coademnatioa  of  Private  Property. 


Preliminary. 


§930.  We  have  already  referred  to  the  distinction  between 
change  of  title  in  the  case  of  property  captured  on  land  and  that 
captured  at  sea.^'  There  is  a  distinction  in  this  connection  between 
enemy  and  neutral  property.  The  mere  capture  vests  enemy 
property  in  the  belligerent  and  nothing  else  is  necessary.  There  are 
no  international  factors  of  conduct  restraining  the  state  power  in 
this  respect  except  to  the  extent  that  private  enemy  property  at  sea 
becomes  exempt  from  capture.  Neutral  property  at  sea,  as  we  shall 
point  out,  is  only  subject  to  seizure  in  certain  cases^  and  therefore 
the  act  of  capture  does  not  change  the  title  in  the  absence  of  any 
of  these  circumstances.  The  state  is,  therefore,  botmd  by  the 
international  factors  of  conduct  to  bring  neutral  property  in  for 
condemnation  by  a  prize  court.  Since  no  condemnation  is  necessary 
as  to  enemy  property,  an  enemy  has  no  standing  in  a  prize  court.' 

Each  independent  state  generally  requires  the  commanders  of  its 
vessels  to  bring  all  property  in  for  adjudication,'  enemy  and  neutral. 
The  exact  origin  of  this  custom  as  to  enemy  property  is  not  clear,  but 
it  is  obviously  necessary  in  order  to  properly  determine  and  dis- 
tribute the  value  of  the  prizes.  It  will  be  necessary  to  say  a  few 
words  about  prize  courts,  only,  however,  in  brief  outline,  as  a  detailed 
discussion  would  require  a  volume  in  itself. 

Prize  Courts. 


Definition  of. 


§931.  A  prize  court  is  a  court  having  jurisdiction  to  adjudicate 
cases  of  capture  at  sea  and  determine  whether  the  capture  was 
lawful,  and,  if  so,  condemn  the  property  and  distribute  the  proceeds, 
and  if  the  capture  was  unlawful  or  to  the  extent  that  it  was  unlawful, 
decree  restitution  to  the  proper  owners.*  We  must  distinguish 
courts  of  instance,  admiralty,  and  courts  of  prize.  A  court  of  admi- 
ralty is  a  court  having  jurisdiction  over  the  waters  where  the  tide  ebbs 

"  See  $807,  ante,  on  change  of  title.  *  See  as  to  prize  courts,  2  Halleck, 

»  See  §955,  post.  Int.  L.,  4  ed.  (1908)  423  et  seq.;  Wil- 

«  Twiss,  War,  2  ed.  (1875)  331.  son.  Int.  L.,  (1910)  478  et  seq. 
»  Twiss.  War,  2  ed.  (1875)  331. 
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and  flows.*  The  jurisdiction  of  the  court  of  admiralty  or  rather 
admiralty  jurisdiction  is  exercised  by  the  court  of  instance,  which 
is  a  cotirt  having  cognizance  of  civil  cases  relating  to  the  high  seas, 
and  a  court  of  prize  is  the  court  having  jtuisdiction  over  captures 
in  war.*  The  jurisdiction  of  a  court  of  prize  may,  however,  be 
enlarged  or  diminished  by  municipal  lawJ 

Reason  for  Necessity  of  Adjudication  op  Captures  at  Sba. 

§932.  The  origin  of  prize  courts  is  in  some  doubt.  ^  There  are 
several  circumstances  connected  with  the  history  of  capture,  any  one 
of  which  may  have  occasioned  the  institution  of  this  court,  which 
are  as  follows:  (A)  Special  reprisals  rendered  necessary  the  deter- 
mining of  whether  the  party  to  whom  the  reprisals  had  been  granted 
had  acted  in  conformity  thereto,  and  whether  he  had  taken  more 
than  enough  to  satisfy  his  claim.  A  court  was  necessary,  therefore, 
to  determine  these  points  and  dispose  of  the  residue.*  (B)  When 
special  reprisals  were  discontinued  and  capture  allowed  as  a  state 
act  under  authority  of  the  state,  a  court  was  necessary  to  determine 
whether  in  any  particular  case  the  capture  was  made  as  a  state 
act,  and  if  it  was  not,  the  reputation  and  honor  of  the  bapturing 
state  required  that  the  party  thus  making  the  unlawftd  capture  be 
dealt  with  according  to  law.  (C)  When  the  practice  was  adopted 
of  giving  the  captors  a  share  in  the  prize,  there  arose  a  necessity  of 
determining  who  made  the  capture,  what  the  value  of  the  property 
was,  and  to  whom  the  share  was  to  be  paid.^* 


*  In  the  United  States  of  America, 
however,  the  admiralty  jurisdiction 
extends  beyond  these  limits  to  include 
navigable  public  rivers. 

•The  "Recovery"  6  C.  Rob.  341. 
1807.  Neutral  ship  taken  as  a  prize 
and  restored,  notwithstanding  claim 
that  the  neutral  was  engaged  in  trade 
in  breach  of  the  British  navigation  laws. 
The  court  of  prize  has  no  jurisdiction  to 
inflict  penalties  of  the  revenue  law  on  a 
foreign  ship  and  cargo  brought  before 
it  on  seizure  of  war.  As  to  foreigners, 
the  court  sits  to  administer  the  law  of 
nations  exclusively. 

'  Twiss,  War,  2  ed.  (1875)  336. 

'For  a  discussion  of  the  origin  of 


prize  courts,  see  2  Oppenheim,  Int.  L., 
2  ed.  (1912)  238,  239;  3  Phillimore,  Int. 
L.,  3  ed.  (1879-1888)  32,  33;  Twiss, 
War,  2  ed.  (1875)  142,  330;  2  Westlake, 
Int.  L.,  2  ed.  (1913)  138.  The  "Fox," 
Edwards,  311  (1811);  2  Cobbett  Cases, 
(1913)  188. 

•Twiss,  War,  2  ed.  (1875)  329,  330 
et  seq. 

^^  It  has  been  suggested  that  the  ad- 
judication by  a  prize  court,  although 
now  for  the  benefit  of  neutrals,  origi- 
nated in  the  necessity  of  anadjudication 
to  determine  the  distribution  of  prize 
money;  Hall,  Int.  Law,  6  ed.  (1909) 
452.« 
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(D)  Since  the  property  capttired  at  sea  consisted  of  vessels  which 
were  circulating  between  the  jurisdictions  of  the  various  states,  and 
often  of  goods  which  would  be  transferred  in  the  same  manner,  there 
arose  a  necessity  of  determining  when  the  title  to  the  goods  was 
changed  so  as  to  prevent  the  former  owner  from  reasserting  his  title 
when  the  goods  or  vessel  came  again  within  the  jurisdiction  of  his 
own  state.  While  this  might  seem  to  work  an  injustice  to  private 
property,  it  was  necessary  to  promote  the  circulation  of  property 
in  commerce,  and  in  the  end,  undoubtedly  worked  more  to  the  benefit 
of  trade  and  the  growth  of  commerce  than  would  a  rule  which  pro- 
vided no  tribunal  to  finally  determine  the  question  of  title,  and  left 
those  questions  open  to  be  constantly  asserted  and  reasserted  as  the 
property  subsequently  passed  from  one  jurisdiction  to  another. 

Institution  op  Prize  Courts. 

§933.  The  setting  up  or  institution  of  a  prize  court  is  a  state 
act,  a  part  really  of  the  act  of  capture  and  condemnation  of  property 
at  sea,  and  therefore  a  belligerent  act  part  of  the  prosecution  of 
the  war."  The  constitution  of  prize  courts  is  sometimes  regulated 
by  treaty  provisions,"  but  is  a  matter  entirely  of  municipal  law." 


"  A  neutral,  therefore,  may  not  set 
up  a  prize  court  without  departing  from 
the  attitude  of  neutrality,  and  it  can- 
not permit  a  belligerent  to  set  up  a  prize 
court  within  its  jurisdiction  without  in 
the  same  manner  assisting  that  bellig- 
erent and  violating  its  own  neutrality. 
See  §§681,  691,  ante. 

"  Many  treaties  contain  provisions 
as  to  prize  courts;  Manning,  Int.  L.,  2 
ed.  Amos.  (1875)  473  et  seq.;  2  Oppen- 
heim.  Int.  L.,  2  ed.  (1912)  239. 

"Great  Britain. — For  text  of  Eng- 
lish statutes  relating  to  prizes,  see  3 
Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
903-920.  For  history  of  British  Prize 
Courts,  see  Manning,  Int.  L.,  2  ed. 
Amos.  (1875)  472,  473;  2  Oppenheim, 
Int.  L.,  2  ed.  (1912)  239;  2  Westlake, 
Int.  L.,  2  ed.  (1913)  139  et  seq.; 
Wheaton,  Elements,  Dana's  ed.  (1866) 
467.  "Das  Englische  Prisenrecht  in 
Seiner  Neuesten  Gestalt,"  (1915)  Char- 
les H.  Huberich;  see  9  Amer.  J.  Int. 
Law,  1028.  "Prize  Cases  in  English 
Courts  arising  out  of  Present  War/' 


Russell  T.  Mount;  15  Col.  Law  Rev, 
316  et  seq.,  516  et  seq.  Germany. — 
Prize  Code  of  the  German  Empire  as 
enforced  July  1,  1915;  translated  by 
C.  H.  Huberich  and  R.  King  (1915). 
See  9  Amer.  J.  Int.  Law  1028.  "The 
Development  of  German  Prize  Law," 
by  C.  H.  Huberich  and  R.  King,  18 
Col.  Law  Rev.  503.  "Deutsche  Pris- 
engerichtsbarkeit,"  (1911)  J.  O.  B. 
Mohr.  See  8  Amer.  J.  Int.  Law,  804. 
United  States  of  America. — Articles  of 
Confederation  of  1777. — Article  IX. 
"The  United  States  in  Congress 
assembled,  shall  have  the  sole  and  ex- 
clusive right  and  power  of  establishing 
rules  for  deciding  in  all  cases,  what 
captures  on  land  or  water  shall  be  legal, 
and  in  what  manner  prizes  taken  by 
land  or  naval  forces  in  the  service  of 
the  United  States  shall  be  divided  or 
appropriated;  appointing  courts  for 
the  trial  of  piracies  and  felonies  com- 
mitted on  the  high  seas  and  establish- 
ing courts  for  receiving  and  determining 
finally  appeals  in  all  cases  of  captures, 
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An  attempt  has  been  recently  made  to  provide  for  an  Internationa 
prize  court/*  so  far  without  practical  results. 


Jurisdiction  of  Prize  Courts. 

§934.  The  jurisdiction  of  a  prize  court  depends  on  a  capttu^ 
having  in  fact  been  made,  and  on  the  property  captured  having  been 
by  that  act  brought  within  the  jurisdiction  of  the  state.  It  would 
obviously  be  futile  for  a  municipal  court  to  make  a  decree  as  to 
property  not  within  the  state,  which  might  never  be  within  the  state, 
and  which  decree  the  court  cotild  never  carry  out.  A  prize  court 
will,  however,  condemn  a  prize  lying  in  the  port  of  an  ally  in  the 
war,  as  the  case  is  practically  the  same  as  if  the  ship  were  in  the  port 
of  the  belligerent.  Sometimes  a  vessel  lying  in  the  port  of  a  neutral 
is  condemned,  but  in  that  case  the  court  might  have  some  difficulty 
in  carrying  out  the  decree.  The  jurisdiction  of  the  court  is  f  i  rem 
and  extends  against  any  person  into  whose  hands  the  prize  or  its 
proceeds  can  be  traced. 


provided  that  no  member  of  Congress 
shall  be  appointed  a  judge  of  any  of  the 
said  courts."  Federal  Constitution  of 
1787.— Article  III.  Sec.  1.  "The  judi- 
cial power  of  the  United  States  shall  be 
vested  in  one  supreme  court  and  in  such 
inferior  courts  as  the  Congress  may, 
from  time  to  time,  ordain  and  estab- 
lish." Prize  courts  exercise  functions 
under  statutes  passed  in  pursuance  of 
constitution.  Error  of  Taney,  C.  J.  in 
Jecker  et  al.  v.  Montgomery  13  How. 
498,  (1851)  at  516,  in  saying  under  con- 
stitution is  inexplicable.  No  court  can 
be  set  up  in  occupied  territory  by 
executive  order  of  the  President. 
"Ameri  Kanische  Prisengerichtsbar- 
keit,"  George  C.  Butler,  Jr.  (1913). 
See  14  Col.  Law  Rev.  275;  Wheaton, 
Elements,  I>ana's  ed.  (1866)  25,  466. 
"The  Law  of  Prize  as  Affected  by  De- 
cisions upon  Captures  Made  During  the 
Late  War  between  Spain  and  the 
United  SUtes,"  Everett  P.  Wheeler; 
1  Col.  Law  Rev.  141  et  seq. 

"The  Hague  Convention  (XH)  of 
1907  relative  to  the  Creation  of  an 
International  Prize  Court.  For  discus- 
sion, see  "Das  Internationale  Prisen- 


recht,"  (1912)  J.  Schweitzer.  See  8 
Amer.  J.  Int.  Law,  804;  Lawrence,  Int. 
Law,  5  ed.  (1913)  486  et  seq.;  2  Oppen- 
heim.  Int.  L.,  2  ed.  (1912)  559-579; 
2  Westlake.  Int.  L.,  2  ed.  (1913)  317 
et  seq.  "The  Proposed  International 
Prize  Court  and  some  of  its  Difficul- 
ties," Charles  Noble  Gregory,  2  Amer. 
J.  Int.  Law,  458  et  seq.  "The  Pro- 
posed  International  Prize  Court," 
Henry  B.  Brown,  2  Amer.  J.  Int.  Law, 
476  et  seq.  "Constitutionality  of  the 
Proposed  International  Prize  Court — 
Considered  from  the  Standpoint  of  the 
United  States,"  Thomas  Raebum 
White,  2  Amer.  J.  Int.  Law,  490  et  seq. 
"An  Anglo-American  Prize  Tribunal," 
Simeon  E.  Baldwin,  9  Amer.  J.  Int. 
Law,  297  et  seq.  "The  International 
Court  of  Prize,"  James  Brown  Scott, 
5  Amer.  J.  Int.  Law,  302  et  seq.  See 
Resolutions  of  the  Institute  of  Inter- 
national Law,  at  meeting  of  1877, 
Carnegie  Ed.,  17.  See  Resolutions  of 
the  Institute  of  International  Law,  at 
meeting  of  1882,  1883,  Carnegie  Ed., 
45,57.  See  Resolutions  of  the  Institute 
of  International  Law,  at  meeting  of 
1887,  Carnegie  Ed.,  71. 
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Recapture.  §§935,  936,  9i1 

Thb  Efpbct  op  thb  Dbcrbb  op  thb  Prizb  Court  in  Divbsting 

TiTLB. 

{935.  The  decree  of  the  prize  court,  when  it  has  jtirisdiction,  will 
divest  the  title  of  the  former  owner,  no  matter  who  he  is.'  The 
property  has  been  captured  tmder  state  authority  of  a  belligerent, 
passed  into  the  political  and  exclusive  jurisdiction  of  the  capturing 
state,  and  the  title  of  the  property  becomes  subject  to  the  municipal 
law  of  that  state.*  The  tribunals  of  prize  are  set  up  by  the  belligerents 
for  the  purpose  of  judicial  inquiry  as  we  have  already  indicated,  but 
in  all  cases  the  tmiversal  custom  is  to  the  effect  that  the  decree  of  a 
prize  court  of  one  country  is  respected  in  all  others. 

Rbmbdy  for  Unlawful  Condemnations  by  Prizb  Courts. 

§036.  The  decree  of  the  prize  court  as  to  the  condemnation  of  the 
property  is  final  and  binding  upon  all  parties  in  all  parts  of  the  world. 
It  may  so  happen,  however,  that  a  prize  court  will  render  an  tmjust 
or  tmlawful  decision,  and  when  it  does  so,  the  interests  of  members 
of  other  states  are  damaged  and  a  case  arises  to  which  some  redress 
is  appropriate,  which  can  only  be  by  international  action  of  the  state 
whose  members  are  concerned.  In  such  cases  the  governments 
concerned  sometimes  will  appropriate  money  or  make  settlement 
with  respect  to  such  seizures.^ 

Recapture. 

Prbuminary. 


§937.  The  property  capttued  may  be  retaken  from  the  capturing 
state,  and  the  question  then  arises  as  to  whether  the  property  is  to 
be  considered  as  belonging  to  the  former  owner  or  whether  it  is  to  be 
regarded  as  a  fresh  capture  and  disposed  of  without  reference  to 
his  title.  We  shall  consider  (A)  recapttire  as  between  bdligerents; 
(B)  recapture  of  neutral  property;  (C)  recapture  by  a  neutral; 
(D)  recapture  from  pirates;   (F)  freight  on  recapture. 

'"The  Countess  of  Lauderdale/'  4  demnity  to  the  Prussian  Government 

C.  Rob.  285  (1802);  "The  Samuel/'  4  for  unjust  decisions  of  British  prize 

C.  Rob.  284,  n.  (1802);  "The  Constant  courts.     1795— Treaty  between  Great 

Mary/'  4  C.  Rob.  285,  n.  Britain  and  United  States  of  America 

*  See  {932,  ante,  on  reason  for  adjudi-  provided  for  a  mixed  commission  by 
cation  by  prize  court.  Art.  7,  to  decide  American  claims  aris- 

*  1752 — Great  Britain  paid  an  in-  ing  from  captures  by  British  cruisers 
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§938 


Recapture. 

Recapture  as  Between  Belligerents. 


§938.  We  shall  consider,  first,  the  recapture  as  between  bellig- 
erents of  the  property  of  a  member  of  one  of  them  when  no  neutral 
title  tmder  decree  of  a  competent  prize  court  has  intervened  between 
the  capture  and  recapture.  It  is  obvious  that,  in  this  case,  the  recap- 
turing state  may  dispose  of  the  property  as  it  sees  fit  and  that  the 
international  factors  of  conduct  are  of  small  effect,  the  case  being 
practically  the  same  as  that  of  a  fresh  capture.  There  is  a  con- 
siderable difference  in  practice  refiected  by  the  varying  opinions 
of  the  writers.'  Some  take  the  position  that  the  title  of  the  former 
owner  is  divested  when  the  ship  has  been  in  the*possession  of  the 
enemy  for  a  certain  period  of  time,  generally  twenty-four  hours. 
Others  contend  that  the  title  is  not  divested  tmtil  the  ship  has  been 
carried  within  the  power  of  the  captor,  as  by  being  brought  into  one 
of  his  ports,  and  still  others  say  that  it  must  be  condemned  by  a 
decree  of  a  competent  prize  court.  The  subject  has  been  extensively 
discussed  by  the  writers  but  is  really  of  subordinate  importance  in 
international  law.*  So  long  as  private  enemy  property  on  the  high 
sea  is  subject  to  seizure,  that  property  is  lost  to  the  state  or  a  member 
of  the  state  from  which  the  recapture  was  made,  no  matter  who  was 
the  owner  or  what  change  in  title  takes  place  between  the  capture 
and  the  recapture.  The  question  as  to  the  title  is  only  material  as 
municipal  law  of  the  recapturing  state.  The  materiality  in  municipal 
law  as  to  the  capture  lies  in  the  question  of  salvage.  If  the  captured 
property  is  enemy  property,  the  captors  are  entitled  to  the  prize 
under  the  prize  regulations.  If  the  property  is  that  of  a  member 
of  the  state,  they  are  only  entitled  to  a  salvage  which  varies  in 
amount  in  different  states  and  tmder  different  circumstances.^ 


Indemnity  paid  by  Danish  Government 
on  same  principle.  1831,  July  4 — 
Treaty  between  United  States  of 
America  and  France  provided  for  the 
payment  by  Prance  of  an  indemnity 
for  claims  against  her  by  citizens  of  the 
United  States  of  America  for  unlawful 
seizures.  Manning,  Int.  L.,  2  ed.  Amos. 
(1875)  477,  478;  Wheaton,  Elements, 
Dana's  ed.  (1866)  120. 

» Bynkershoek,  Law  of  War,  (1737) 
Du  Ponceau  Trans,  c.  IV.;  Grotius, 
Belli,  ac.  Pacis  (1625),  Whewell's  Tr^ns. 
III.  c*  IX.;  Lawrence,  Int.  Law,  5  ed. 
(1913)  465  et  seq.;  Manning,  Int.  L.,  2 
e4*  Amon.  (1875)  184  et  seq.;    Twiss, 


War,  2  ed.  (1875)  342  et  seq.;  Vattel, 
(1758)  Chitty's  Trans.  Book  III.  §196; 
2  Westlake,  Int.  L.,  2  ed.  (1913)  178  et 
seq.;  Wheaton,  Elements,  Dana's  ed. 
(1866)  466;  2  Wildman,  Int.  L.,  (1850) 
34,  276;  Zouche,  L.  of  Nations  (1650), 
Carnegie  ed..  Part  II.  VIII.  1-3. 

*  Mamiing,  Int.  L.,  2  ed.  Amos. 
192. 

'  Many  treaties  have  been  made  pro- 
viding for  reciprocity  of  treatment  in 
recapture,  and  a  prize  court  wiU  gen- 
erally apply  the  provisions  of  the 
treaty,  if  any.  For  reference  to  some  of 
the  treaties,  see  Manning,  Int.  L.,  2  ed, 
Amos.  (1875)  19)  et  8^; 
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Recapture.  |i939,  940,  94i 

Recapture  When  Neutral  Title  Has  Intervened. 

§939.  When,  however,  a  neutral  title  has  intervened  under  decree 
of  a  competent  prize  court,  the  international  factors  of  conduct 
operate  to  protect  the  neutral  because  of  the  usual  respect  which  is 
paid  to  the  decrees  of  prize  courts,  and  the  property  must  be  con- 
sidered and  dealt  with  accordingly  and  the  former  owner  has  no 
claim.* 

Recapture  op  Neutral  Property. 

§940.  When  a  belligerent  recaptures  neutral  property,  the  title 
of  the  former  owner  is  to  be  restored  but  without  salvage,  as  no 
meritorious  service  was  rendered,  since  the  prize  court  of  the  bellig- 
erent would  be  presumed  to  restore  the  property  anyhow,  and  there- 
fore as  the  neutral  would  recover  the  property  there  was  no  advantage 
to  him  in  having  it  recaptured.*  This  rule  has  been  subject  to 
relaxation  in  wars  where  the  prize  courts  of  one  belligerent  do  not 
decree  in  accordance  with  the  usual  prize  law  and  the  property  of 
the  neutral  would  be  in  danger  of  being  condemned  under  the  imjust 
decrees  of  such  courts.^®  Where,  however,  the  neutral  property  is 
liable  to  be  condemned  as  being  contraband  of  war  or  because  of 
having  run  a  blockade,  it  seems  that  a  meritorious,  service  has  been 
rendered  if  such  property  has  been  recaptured.  No  case,  however, 
has  been  found,  and  the  point  does  not  seem  to  have  been  noticed 
by  the  writers. 

Recapture  by  a  Neutral. 

§941.  A  recapture  by  a  neutral  power  is  invalid  because  the  act 
is  hostile  and  no  claim  for  salvage  can  be  allowed,  although  degree 
of  service  rendered  is  the  same  as  if  capture  made  by  the  belligerent 
power.  That  is  to  say,  if  any  belligerent  captures  property  of  another 
and  a  neutral  state  takes  from  the  captor,  then  the  neutral  state  has 
participated  in  the  hostilities,  which  it  cannot  do  without  forfeiting 
neutrality.  The  municipal  court  of  the  belligerent  will  accordingly 
treat  the  capture  as  an  individual  act  of  the  captor,  unwarranted  by 
international  law,  and  not  divesting  the  title  of  the  first  captor. 

•"The    Falcon,"    6    C.    Rob.    194,  p  st    liminii    in    cases    affecting    the 

(1805.)  property  of  neutrals.    "The  Huntress." 

•  Woolsey,  Int.  L.,  6  ed.  (1897)  251.  6  C.  Rob.  104  (1805). 

says  a  nation  may  make  such  laws  as  ^^"The  San.som,"   6  C.    Rob.    410 

it  pleases  with  respect  to  the  recapture  (1807);    "The  Eleanore  Catharina,"  4 

of  the  goods  of  one  of  its  subjects  by  C.    Rob.    156    (1802);     "The    Three 

another  but  is  bound  to  follow  the  jus  Friends/'  4  C.  Rob.  268  (1801). 


PRIVATE    PROPERTY   ON   SEA   IN   WAR 


361 


§t942-944 


Private  Enemy  Property. 


The  municipal  court  of  the  neutral  in  order  to  maintain  the  neutrality 
of  its  own  state  must,  in  like  manner,  treat  the  recapture  as  an 
unauthorized  individual  act,  restore  the  title  to  the  first  captor  and 
refuse  salvage  to  the  recaptors. 

Recapture  from  Pirates. 

§942.  A  pirate  has  no  international  status,"  cannot  engage  in 
international  violence,  and  therefore  cannot  acquire  any  title  to 
property  by  capture  juri  belli.  Therefore,  no  act  by  such  a  body 
can  divest  the  title  of  any  owner  and  on  recovery  from  a  pirate,  the 
title  of  the  former  owner  revives." 

Freight  on  Recapture. 

§943.  Where  a  belligerent  ship  has  been  captured  by  the  enemy, 
recaptured  and  brought  back  to  port,  the  question  will  arise  as  to 
whether  the  ship  is  to  be  allowed  freight  in  full  or  pro  rata,  depending 
on  the  circumstances  of  the  case  and  the  provisions  of  the  charter 
party." 

Private  Enemy  Property  on  the  High  Sea. 


Preliminary  and  General  Rule. 


§944.  Private  enemy  property  at  sea  may  be  seized  in  the  exercise 
of  the  inherent  power  of  the  belligerent  state,  and  the  question  is 
how  far  the  international  factors  of  conduct  operate  to  restrain 
the  exercise  of  that  power."  Such  property  has  been  exempt  from 
seizure  in  war  by  many  treaties**  and,  in  some  instances,  apart  from 
treaty,  the  belligerent  powers  have  expressly  refrained  from  such 
seiztire;  and  attempts  have  been  made,  apart  from  any  treaty,  to 
secure  immunity  of  all  private  enemy  property  from  seizure.*  The 
practice  of  seizure,  however,  seems  to  be  more  prevalent  than  that 
of  abstaining.*    We  shall  consider  the  subject  under  the  following 


"  See  §286  et  seq.,  ante,  on  piracy. 

«Ayala.  Law  of  War,  (1582)  Car- 
n^e  ed.,  I.  V.  38:  Grotius,  Belli,  ac. 
Pads  (1625),  Whewell's  Trans.  III.  IX. 
XVI.;  Zouche,  L.  of  Nations  (1650), 
Carnegie  ed..  Part  11.  VIII    15. 

""The  Hiram,"  3  C.  Rob.  180 
(1800);  "The  Race-Horse,"  3  C.  Rob. 
101  (1800);  "Martha,"  3  C.  Rob.  106, 
106n  (1800);  "The  Dorothy  Foster," 
6  C.  Rob.  88  (1805). 


"  See  discussion,  §92 In'*,  ante. 
"  2  Oppenheim,  Int.  L.,  2  ed.  (1912) 
221,  222. 

*  The  United  States  of  America  re- 
fused to  accede  to  the  Declaration  of 
Paris  of  1856,  because  it  did  not  pro- 
vide for  exemption  of  private  enemy 
property  from  seizure. 

*  "Status of  Enemy  Merchant  Ships," 
James  Brown  Scott,  2  Amer.  J.  Int. 
Law,  259  et  seq. 
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{1945,946 


headings:  (A)  vessels;  (B)  goods  on  enemy  vessels;  (C)  goods  on 
neutral  vessels.  As  to  (A),  there  are  certain  exemptions,  and  enemy 
goods  on  neutral  vessels  stand  on  a  different  footing  because  of  the 
presence  of  the  neutral  jurisdiction.* 

Private  Enemy  Vessels. 


Preliminary. 


(945.  Since  private  enemy  vessels  are  generally  subject  to 
seizure,^  the  only  question  is  whether  there  are  any  exceptions.  In 
recent  times,  however,  the  arguments  against  the  seizure  of  such 
vessels  have  lost  weight.  In  the  latest  naval  operations,  nearly 
every  vessel  which  is  seaworthy  is  useful  in  carrying  on  the  operations 
against  the  enemy.  All  private  enemy  ships,  therefore,  have  a 
more  or  less  potential  value  to  the  enemy  in  the  prosecution  of  the 
war,  and  it  is  almost  too  much  to  expect  a  belligerent  to  refrain  from 
seizing  and,  if  necessary,  destroying  such  vessels  when  by  so  doing 
he  will  be  delivering  such  telling  blows  at  the  naval  strength  of  his 
opponents.  Accordingly,  as  may  be  expected,  the  tendency  in 
modem  times  seems  to  be  in  favor  of  such  seizures.' 

Rbsistancb  to  Sbarch  and  Capture. 

(946.  Resistance  to  search  and  capture  does  not  involve  any 
further  liability  of  a  private  enemy  vessel  with  respect  to  seizure — 
because  it  is  liable  to  seizure  anyhow — ^but  it  does  with  liability  of 
being  destroyed  during  the  resistance.*  Resistance,  however,  does 
not  entail  liability  of  being  treated  as  a  war  criminal  if  captured,  as 
would  the  similar  case  of  an  individual  resisting  armed  forces  on 
land.' 


*  See  {285,  ante,  on  jurisdiction  over 
ships  on  the  high  sea.  As  to  private 
ship  engaging  in  hostilities,  see  |750, 
ante. 

*  Lawrence,  Int.  Law,  5  ed.  (1913) 
668. 

*  We  have  already  discussed  private 
enemy  vessels  in  the  maritime  belt  at 
the  outbreak  of  war,  and  pointed  out 
that  they  are  generally  allowed  time  to 
dq>art.  For  the  same  reason,  enemy 
ships  on  their  voyage  at  the  outbreak  of 
war  to  the  port  of  a  belligerent  from  a 


neutral  or  hostile  port  or  whidi  have 
commenced  loading  prior  to  the  time  of 
the  outbreak  of  war  are  occasioiially 
exempt  from  capture;  Hall,  Int.  Law, 
6  ed.  (1909)447.  So  also  neutral  goods 
shipped  on  an  enemy  vessel;  "The 
Marianna,"  1  C.  Rob.  24  (1805). 

*  For  destruction  of  private  property 
at  sea,  see  §989  et  seq. 

'  The  reason  for  this  distinction 
probably  lies  in  the  necessarily  greater 
freedom  allowed  merchant  ships  on  the 
high  sea  as  a  protection  against  pirates, 
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1(947,948 


Private  Enemy  Vessels. 

Private  Enemy  Vessels  Bzempt 


Prbliminary. 


(947.  Certeiin  classes  of  private  enemy  vessels  have»  from  time 
to  time,  been  exempt  from  seizure  on  grounds  of  (A)  innocent  use; 
(B)  humanity;  (C)  irrelevancy  to  the  main  object  of  overcoming 
the  enemy.  Boats  included  in  this  dass  are,  in  modem  warfare, 
more  in  danger  of  destruction  from  enemy  mines  or  casual  gunfire 
than  of  being  captured.  We  shall  discuss  (A)  fishing  boats,  (B) 
scientific  and  philanthropic  expeditions. 

Pishing  Boats  and  Boats  Engaged  in  iPsTTT  Local  Navigation. 

§948.  Pishing  boats  are  of  two  classes,  for  the  purposes  of  this 
discussion — ^those  engaged  in  deep  sea  fishing  and  those  engaged  in 
coast  fishing.  As  to  the  first,  there  seems  to  have  been  no  contention 
over  exemption  from  seizure,  and  such  boats  are  universally  seized 
when  belonging  to  the  enemy.'  In  the  case,  however,  of  local  coast 
fisheries,  a  distinction  in  practice  has  sometimes  been  drawn,  although 
coast  fishing  is  tmdefined  and  may  include  fishing  on  a  coast  other 
than  that  of  the  fishermen's  own  country.*  The  phrase  "petty  local 
navigation"  is  also  tmdefined.  The  real  principle  is  this:  it  is 
entirely  unnecessary  in  belligerent  operations  to  destroy  ships  of  this 
kind,  as  there  is  nothing  gained  by  it,  and  the  attack  upon  them 
only  diverts  the  warships  from  more  serious  tasks.^®    While  the 


and  to  the  drciimstance  that  prior  to 
the  invention  of  the  modem  war  vessel, 
private  and  public  ships  on  the  high  sea 
were  more  nearly  equal.  Now  a  mer- 
chant ship  has  as  much  chance  against 
a  war  vessel  as  a  civilian  has  against  a 
squad  of  armed  soldiers.  See  §744, 
ante,  on  levies  en  masse, 

***  ...  Never  been  contended,  ex- 
cept by  the  French  at  the  beginning  of 
the  last  century,  that  vessels  engaged  in 
deep  sea  fishing  are  exempt  from  cap- 
ture;" Hall,  Int.  Law,  6  ed.  (1909)  447. 

*  For  discussion,  see  Lawrence,  Int. 
Law,  5  ed.  (1913)  454;  2  Westlake,  Int. 
L.,  2  ed.  (1913)  155. 

10  (a)  During  Anglo-French  Wars  of 
middle  ages,  they  were  not  seized,    (b) 


French  ordonance  of  1583-84  allowed 
Admiral  of  France  to  grant  fishing 
licenses  to  subjects  of  enemy  on  condi- 
tion of  reciprocity,  (c)  The  ordonances 
of  1681-1692  subjected  fishing  boats  to 
capture,  (d)  They  were  seized  by 
Great  Britain  and  France  during  hos- 
tilities until  the  War  of  American  Inde- 
pendence, (e)  From  that  time  and  dur* 
ing  Napoleonic  wars,  both  parties 
refrained  from  seizing,  except  (f)  Great 
Britain  in  1800  captured  French  fishing 
vessels  on  the  ground  that  they  were 
used  for  warlike  purposes,  (g)  No 
seizures  were  made  by  United  States  of 
America  in  Mexican  and  Spanish  wars; 
France  in  Crimean,  Austrian  and  Ger- 
man wars  prohibited  capture  for  other 
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§949 


practice  is  not  uniform,  it  has  been  pointed  out  that  the  immunity 
depends  on  innocuous  use,  and  it  is  forfeited  if  such  boats  engage  in 
belligerent  operations.  Sometimes  the  immunity  is  provided  for 
by  treaty.*^ 

Scientific  and  Philanthropic  Expeditions. 

§949.  Vessels  engaged  in  scientific  and  philanthropic  expeditions 
have  frequently  been  exempt.**  The  opinion  has  been  expressed  that 
such  vessels  are  not  to  be  seized*'  but  the  practice  is  not  uniform  and 
no  definite  rule  can  be  laid  down.  A  few  cases  are  referred  to  in  the 
note." 


than  military  and  naval  reasons;  Hall, 
Int.  Law,  6ed.  ( 1 909)  44^447 ;  Manning 
Int.  L.,  2  ed.  Amos.  (1875)  206.  "The 
Young  Jacob  and  Johanna,"  I  C.  Rob. 
20  (1798) — small  Dutch  fishing  vessel 
caught  on  a  return  from  the  Dogger 
banks  to  Holland;  claimed  by  a  neutral 
as  his  property.  Such  vessels  were 
exempt  in  former  wars  as  a  matter  of 
comity,  but  not  allowed  in  the  present 
war  against  Holland.  Ship  condemned. 
By  order  in  Council  of  May  23,  1806. 
fishing  vessels  under  Prussian  and  other 
colors,  with  crews  and  cargo  and  stores 
engaged  in  fishing,  not  to  be  molested. 
See  5  C.  Rob.  Appendix.  Woolsey,  Int. 
L.,  6  ed.  (1897)  314n^,  cites  Calvo  as 
saying  that  the  United  States  of  Amer- 
ica, in  the  war  with  Mexico,  allowed  the 
enemy's  fishermen  to  continue  their 
industry  unmolested,  but  that  Great 
Britain  in  the  Crimean  War  did  not 
show  the  same  •  indulgence  towards 
French  fishermen.  "The  Paquette- 
Habana"  and  "The  Lola,"  175  U.  S. 
677  (1899);  1  Cobbett  Cases,  3  ed. 
(1909)  1;  2  Cobbett  Cases,  (1913)  169; 
Spanish  fishing  smacks  seized  bv  United 
States  cruisers  during  the  Spanish- 
American  War  were  held  not  subject  to 
condemnation  as  being  peaceful  coast 
fishing  vessels  catching  fresh  fish.  See 
189  U.  S.  453. 

"  1521 — During    the    war    between 
Francis  I.  and  the  Emperor  Charles  V., 


ambassadors  from  the  two  sovereigiu 
met  at  Ca'ais,  then  English,  and  agreed 
that  the  .subjects  of  both  belligerents 
should,  without  molestation  from  either 
party,  engage  in  the  herring  fishery  then 
about  to  commence;  2  Halleck,  Int.  L., 
4  ed.  (1908)  124;  Manning,  Int.  L.,  2 
ed.  Ames.  (1875)  206.  1785— Treaty 
I'letween  the  United  States  of  America 
and  Prussia  provded  that  fishermen 
non-combatants  should  not  be  molested 
by  either  side;  2  Halleck,  Int.  L.,  4  ed. 
(1908)  124. 

'•  See  §840,  ante,  on  public  property 
on  the  high  sea  exempt  in  war. 

"Lawrence.  Int.  Law,  5  ed.  (1913) 
452.  Italian  Naval  Prize  Regulations 
of  July  15.  1915.  See  10  American  J. 
Int.  L.,  Supp.  117,  118. 

"  "  1776— The  French  explorer  Bou- 
gainville, who  started  from  St.  Malo 
with  the  vessels  "La  Boudeuse"  and 
"L'fitoile"  on  a  voyage  round  the 
world,  was  furnished  by  the  British 
Government  with  safe  conducts.  1776 
— Captain  Cook's  vessels  "  Resolution  " 
and  "Discovery,"  sailing  from  Plym- 
outh for  the  purpose  of  exploring  the 
Pacific  Ocean,  were  declared  exempt 
from  attack  and  seizure  on  the  part 
of  French  cruisers  by  the  French  Gov- 
ernment. Count  Laperouse,  who 
started  on  a  voyage  of  exploration  in 
1785  with  the  vessels  "Astrolabe"  and 
"Boussole"    was    secured    immunity 
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Private  Enemy  Goods. 

Private  Enemy  Goods. 


Preliminary. 


§950.  Private  enemy  goods  may  be  foimd :  (A)  on  a  public  enemy 
vessel;  (B)  on  a  private  enemy  vessel;  (C)  in  a  neutral  ship.  We 
shall  discuss  these  in  the  order  named. 

Private  Enemy  Goods  in  Public  and  Private  Enemy  Ships. 

§951.  (A)  Since  public  enemy  ships  are  subject  to  capture  or 
destruction  on  sight,  there  is  little  hope  for  the  safety  of  any  private 
enemy  goods  on  board.  The  question  appears  never  even  to  have 
been  raised.  Private  enemy  goods  in  private  enemy  ships  were 
formerly  always  seized,  and  very  little  restraint  in  this  practice  has 
as  yet  appeared,**  although  the  contention  has  been  advanced  that 
such  goods  shall  be  exempt  from  seiztue  in  ftutherance  of  the  general 
principle  of  the  exemption  of  all  private  property  at  sea.*    There 


from  attack  and  seizure.  S)  also  the 
Austrian  cruiser  **Novara"  (1859)  and 
the  Swedish  cruiser  '*Vega"  (1878). 
No  immunity,  however,  was  granted  to 
vessels  charged  with  religious  or  philan- 
thropic missions.  1871.  the  "Palme," 
a  vessel  belonging  to  the  Missionary 
Society  of  Basle,  wa^  captured  by  a 
French  man-of-war,  and  condemned  by 
the  Prize  Court  of  Bordeaux.  The 
owners  appealed  and  the  French  Conseil 
d'Etat  set  the  vessel  free,  not  because 
the  capture  was  not  justified  but 
because  equity  demanded  that  the  fact 
that  Swiss  subjects  owning  sea-going 
vessels  were  obliged  to  have  them  sail- 
ing under  the  flag  of  another  state, 
should  be  taken  into  consideration;"  2 
Oppenheim,  Int.  L.,  2  ed.  M912)  232, 
233;  Hall,  Int.  Law,  6  ed.  (1909)  419; 
2  Halleck,  Int.  L.,  4  ed.  (1908)  123; 
2  Westlake,  Int.  L.,  2  ed.  (1913)  160. 
See  case  of  Commander  F  inders  en- 
gaged in  Australian  exp' oration  during 
the  Napoleonic  Wars,  who  was  cap- 
tured by  France  in  1803;  Lawrence, 
Int.  Law.  5  ed.  (1913)  453. 

*•  As  to  postal  correspondence,  see 
§987,  post.    One  case  occurred  of  books 


and  works  of  art.  "On  the  same  prin- 
ciple the  Vice-Admiralty  Court  of  Hali- 
fax restored  to  the  Academy  of  Arts  in 
Philadelphia  a  case  of  Italian  paintings 
and  prints,  captured  on  their  passage  to 
the  United  States  by  a  British  ship  of 
war  in  1812,  'in  conformity  to  the  law 
of  nations,  as  practised  by  all  civilized 
countries,  and  because  the  arts  and 
sciences  are  admitted  to  form  an  excep- 
tion to  the  severe  rights  of  warfare' 
(the  '  Marquis  de  Somerueles,*  Stewart, 
Vice  Ad.  R.  of  Nova  Scotia,  482).  A 
case  of  books  taken  on  board  a  prize 
vessel  was  restored  by  the  United 
States  to  a  literary  institution  of  the 
hostile  state,  on  the  ground  that  it  was 
not  the  subject  of  a  conmiercial  adven- 
ture (the  'Ameia,'  4  Phil.  412).  Lord 
Howe  considered  that  the  custom  of 
nations  at  war  with  each  other  did  not 
justify  an  officer  in  wantonly  throwing 
a  casket  of  public  money  into  the  sea 
(Lord  Howe's  Life,  p.  479) ;"  2  Halleck. 
Int.  L.,  4ed.  (1908)  123n«. 

*  For  discussion,  see  Lawrence,  Int. 
Law,  5  ed.  (1913)  460;  2  Westlake,  Int. 
L.,  2  ed.  (1913)  145,  146;  2  Wildman, 
Int.  L.,   (1850)    135  et  seq.     1461-62 
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has,  however,  been  a  modification  of  this  practice  with  respect  to 
private  property  in  ships  which  are  within  marginal  waters  on  the 
outbreak  of  war.' 

Private  Enemy  Property  in  Neutral  Ships. 


Prbuminary. 


(952.  Private  enemy  property  may  be  fotmd:  (A)  in  public 
neutral  ships;  (B)  in  private  neutral  ships.  The  question  here  is 
how  far  the  jurisdiction  of  the  neutral  protects  the  goods,*  which 
will  only  arise  so  long  as  private  enemy  property  is  subject  to  seizure 
on  the  high  sea.^ 

Private  Enemy  Property  in  Public  Neutral  Ships. 

§953.  Cases  will  rarely  arise  where  private  enemy  property  is 
found  in  public  neutral  ships.*  When  privateers  were  in  use,  they 
frequently,  carried  private  merchandise.  The  discipline  of  modem 
navies  as  well  as  the  practical  inconvenience  and  great  cost  of  carry- 
ing private  property  of  any  kind  in  a  public  ship  of  war,  make  the 
question  practically  of  no  importance.  Since  neutral  public  ships  are 
exempt  from  visit  and  search  and  capture,*  it  follows  that  the  only 
remedy  of  a  belligerent  where  it  is  suspected  that  public  neutral 
ships  are  carrying  private  enemy  property,  is  by  setting  in  motion 
the  international  factors  of  conduct.^  If  a  neutral  permits  its 
public  vessels  to  carry  private  enemy  property,  there  is  a  departure 
from  neutrality,  and  although  in  some  cases  the  transaction  may  be 
innocent,  it  will  be  difficult  in  fact  to  draw  the  line.' 

Private  Enemy  Property  in  Private  Neutral  Ships. 

§954.  Private  enemy  property  carried  in  private  neutral  ships 
was  formerly  universally  seized.    In  the  seventeenth  century,  a 


Stat.  20  Henry  VI.  Ch.  I,  provides  that 
King's  subjects  taking  goods  laden  in 
enemy  ships  shall  have  them  as  their 
own.  Goods  on  board  enemy  vessels 
protected  from  confiscation  at  the 
beginning  of  war  by  Hague  Convention 
of  1907,  VI.  See  Lawrence,  Int.  Law, 
5  ed.  (1913)  463. 

*See  |881,  ante. 

*  The  Dedaiation  of  London  (1909) 
provided  that  the  neutral  flag  covers 
enemies'  goods  with  the  exception  of 


contraband  of  war.    See  Lawrence,  Int. 
Law,  5  ed.  (1913)  665. 
«  2  Halleck,  Int.  L.,  4  ed.  (1908)  308. 

*  See  §843,  ante,  on  public  neutral 
property  in  war. 

*See  §925,  ante,  on  ships  sailing 
under  convoy. 

'  See  §105,  ante,  for  definition  of,  and 
Chapter  10  on  redress  for,  damage  to  a 
state  interest. 

•  Woolsey,  Int.  L.,  6  ed.  (1897)  374. 
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movement  was  begun  by  neutrals  to  exempt  such  property;*  and  the 
maxim  "Free  ships  make  free  goods"^^  was  advanced  in  support  of 
the  position.  The  demands  of  neutral  commerce  have  made  them- 
selves felt,  and  the  modem  tendency  is  strongly  in  favor  of  the 
exemption  altogether.^^  Many  treaties  have  been  mad^  containing 
stipulations  against  such  seizures,  and  belligerents  have  in  many 
instances  in  practice  abstained  from  interfering  with  such  property. 
The  practice  is  not  uniform"  and  has  been  the  occasion  of  much 
controversy.  There  is  no  doubt,  however,  that  the  modem  tendency 
is  strongly  in  favor  of  the  exemption  except  when  the  goods  are 
noxious. 

Neutral  Property  on  flie  High  Sea. 


Preliminary. 


§955.  We  start  with  the  tmderlying  principle  that  neutral  property 
is  not  subject  to  seizure  in  time  of  war  and  inquire  as  to  the  circum- 
stances tmder  which  that  property  may  be  seized;  that  is  to  say, 
seizure  is  the  exception,  exemption  the  rule.  The  great  number  of 
exceptions  have  almost  obliterated  the  rule  and  the  writers  do  not 
always  apprehend  that  this  is  the  case.  It  is  important,  however,  to 
remeqiber  that  we  proceed  by  way  of  ascertaining  the  exceptions  to 
the  rule  of  exemption. 


*The  Dutch  in  the  17th  century 
made  efforts  to  establish  a  rule  that  free 
ships  make  free  goods,  to  which  a 
number  of  powers  assented  and  which 
was  introduced  in  a  number  of  treaties. 
This  principle  was  adopted  by  the 
armed  neutrality  of  the  Baltic  powers 
in  1780  and  1800.  Crimean  War  of 
1854  necesatated  a  compromise  be- 
tween France  and  Great  Britain  who 
were  allies.  Terms  arranged  were — ^the 
assent  of  England  to  the  principles — 
free  ships  made  fr«e  goods,  subject  to 
the  corollary— enemy  ships  make  enemy 
goods.  This  compromise  was  adopted 
by  the  declaration  of  Paris,  2Westlake, 
Int.  L.,  2  ed.  (1913)  143,  144. 

"  See  J957,  post. 

^  For  discussion,  see  Bynkershoek, 
Law  of  War,  (1737)  Du  Ponceau  Trans, 
c.  XIV.;  Manning,  Int.  L.,  2  ed.  Amos. 


(1875)  268-352;  3  Phillimore,  Int.  L., 
3  ed.  (1879-1888)  302-369;  Zouche,  L. 
of  Nations  (1650),  Carnegie  ed.,  Part 
II.  VIII.  6.  HaU,  Int.  Law,  6  ed.  (1909) 
444,  says:  "  Neutral  vessels  are  by  an 
artificial  doctrine  regarded  as  having 
power  to  protect  property  on  board." 
They  are  in  fact  protected  by  the  juris- 
diction of  the  neutral  and  the  demands 
of  commerce.  To  say  they  are  regarded 
by  a  doctrine  as  protected  is  to  view  the 
subject  from  a  distance  which  com- 
pletely distorts  therealaspectofthecase. 
"  1294— War  with  Spain.  England 
forbade  the  Portuguese  to  carry  Span- 
ish caiigoes.  1338 — ^Edward  III.  re- 
quested the  King  of  Castile  to  prohibit 
commerce  between  his  subjects  and  the 
Flemings,  with  whom  England  was  at 
war.  Beginning  1303 — England  by  a 
number   of   treaties   stipulated   that 
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§956.  The  writers  constantly  speak  of  restrain' s  on  neutral  trade 
with  the  enemy.^'  The  word  "restraint,"  however,  does  not  clearly 
describe  the  sitiiation.  The  belligerent  intercepts  neutral  trade 
with  the  enemy,  interposes  his  force  in  a  ])lac3  wh.re  he  may  do  so, 
to  wit,  the  high  sea,  without  invading  the  territorial  jurisdiction  of 
any  other  state,  and  seizes  specific  property  on  its  way  to  or  from  the 
enemy.  A  general  prohibition  of  neutral  trade  with  the  enemy  is 
therefore  of  no  effect.  The  neutral  property  must,  in  fact,  be  cap- 
tured on  the  high  sea.  The  question,  therefore,  is  a  specific  one, 
when  may  neutral  property  be  captured  on  the  high  sea?  This 
preliminary  observation  is  necessary  because  so  large  a  part  of  tfie 
discussion  relates  to  neutral  property,  and  it  is  desirable  to  under- 
stand, in  the  first  place,  just  how  neutral  property  is  affected.  The 
true  object  of  sea  warfare  is  to  overcome  the  forces  of  the  enemy 
on  the  high  sea  and  attack  his  land  territory  by  naval  forces.  Also 
the  object  is  to  prevent  any  increase  in  the  resources  of  the  enemy 
which  may  increase  his  strength  of  resistance  or  augment  his  force. 


neither  party  was  to  comfort  the 
enemies  of  the  other  or  suffer  them  to 
receive  aid  from  either  country.  French 
instructions  to  naval  commanders  of 
July  25,  1870,  Art.  10,  provided  "for 
the  application  of  the  principles  that 
the  neutral  flag  covers  enemy  goods  and 
that  neutral  goods  are  free  under  enemy 
flag;  contraband  of  war  excepted.  The 
nationality  of  houses  of  business  must 
be  determined  according  to  the  places 
where  thev  are  established." 

*'  Down  to  the  time  of  Grotius  many 
belligerent  states  forbade  all  trade  be- 
tween neutral  and  enemy  and  the  ques- 
tion of  the  power  to  do  so  was  never 
discussed.  It  is  now  settled  that 
neutral  trade  may  not  be  prohibited 
except  where  it  assists  either  belligerent. 
Two  instances  in  practice.  1689 — 
Treaty  of  Whitehall  between  Great 
Britain  and  States  General  stipulated 
that  members  of  any  other  state  dealing 
with  France  should  be  seized  as  lawful 
prize.  1793 — For  the  various  orders  in 
the  wars  of  the  French  Revolution,  see 


Manning,  Int.  L.,  2  ed.  Amos.  (1875)- 
255-257.  Vattel,  (1758)  Chitty's  Trans. 
Book  III.  §112,  says  neutral  trade  with 
enemy's  country  having  no  relation  to 
the  war  shouM  be  uninterrupted  by  the 
belligerents  Woolsey,  Int.  L.,  6  ed. 
(1897)  310,  says  the  restrictions  on 
neutral  trade  relate  for  the  most  part 
to  (1)  The  conveyance  of  hostile  goods 
in  neutral  ships,  and  of  neutral  goods  in 
hostile  ships,  or  to  the  relation  between 
goods  and  vessels  having  different 
nationalities;  (2)  The  conveyance  of 
certain  kinds  of  articles,  having  a 
special  relation  to  war;  (3)  The  con- 
veyance to  certain  places  specially 
affected  by  the  operations  of  war,  and 
sometimes  (4)  A  trade  closed  before  a 
war  but  open  during  its  continuance. 
See  ibid.  304  et  seq.  Zouche,  L.  of 
Nations  (1650),  Carnegie  ed..  Part  II. 
VIII.  7,  says  property  of  friends  may  be 
intercepted  on  its  way  to  enemies, 
citing  position  taken  by  England  (1597) 
in  war  with  Spain  with  respect  to 
neutral  Polish  property. 
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This  is  done  by  interposing  the  forces  of  the  belligerent  and  capturing 
the  sea  borne  trade  of  the  enemy.  The  seizure  of  enemy  vessels, 
public  and  private,  is  part  of  the  first  object — to  subdue  him  by 
over-powering  force.  The  seizure  of  neutral  property  accomplishes 
the  second  object,  and  only  so  far  as  the  property  captured  may 
augment  his  resources.  It  is  considered  that  the  harm  done  to  a 
belligerent  by  noxious  trade  is  so  great  as  to  outweigh  the  loss 
inflicted  upon  a  neutral  by  interruption  of  his  trade.  The  neutral 
state  must  be  made  responsible  for  the  acts  of  its  members  or  the 
belligerent  himself  entrusted  with  the  necessary  power.  The  latter 
remedy  is  easier  than  the  first,  from  which  circumstance  the  practice 
arose." 

Free  Ships  Make  Free  Goods — Enemy  Ships  Make  Enemy  Goods. 

§957.  The  phrases  "free  ships  make  free  goods,  and  enemy  ships 
make  enemy  goods'*  are  in  constant  use  by  statesmen  and  writers. 
Each  taken  by  itself  has  a  clear  meaning,  but  in  many  instances 
i:  hs  been  supposed  that  they  eve  opposite  to  one  another  and  the 
concession  of  one  involves  the  other  as  a  necessary  consequence. 
There  is  no  merit  in  such  a  notion  and  these  phrases,  when  joined 
together,  constitute  a  mere  meaningless  jingle  which  serves  to  obscure 
rather  than  enlighten." 

Neutral  Ships. 


Preliminary  and  General  Rule. 


§958.  Since  a  neutral  ship  is  subject  to  the  jurisdiction  of  the 
neutral  state  of  which  it  is  a  member,*  and  not  to  the  jurisdiction 
of  any  other  state,  it  follows  that  a  belligerent  may  not  captiu*e  or 
destroy  such  a  ship  without  violating  the  jurisdiction  of  the  neutral 
state,  and  this  principle  obtains  in  time  of  war  as  well  as  in  time  of 
peace.*  We  start,  therefore,  with  the  principle  of  the  exemption  of  a 
neutral  ship  in  time  of  war,  a  principle  which  appears  to  be  as  old 
as  neutrality  itself.    The  neutral  ship  was  probably  the  first  instance 

"Hall,  Int.  Law,  6  ed.  (1909)  75.  302  et  seq.;   Walker,  Science,  Int.  L., 

"See  discussion,  2  Halleck,  Int.  L.,  (1893)  293  et  seq.;  Wheaton,  Elements, 

4  ed.  (1908)  315;   Lawrence,  Int.  Law,  Dana's  ed.  (1866)  573. 

5  ed.  (1913)  659;    Manning,  Int.  L.,  >  See  §843,  ante. 

2  ed.  Amos.    (1875)   268  et  seq.;    3  '  See  §292  et  seq.,  ante.    Twiss,  War, 

Phillimore,  Int.  L.,  3  ed.  (1879-1888)      2    ed.     (1875)     505,    506,    however, 
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of  property  exempt  from  capture  or  destruction  in  war.  The  neutral 
ship,  however,  forfeits  the  exemption  in  several  wa3rs,  which  will  be 
considered  together  as  exceptions  to  the  general  rule.  The  writers 
generally  fail  to  bring  out  this  point,  but  leave  the  impression  that 
the  growth  of  the  exemption  of  private  property  extends  equally  to 
neutral  ships  and  goods,  indeed  to  all  property  at  sea.  In  fact, 
however,  the  growth  of  the  exemption  is  only  by  bringing  all  property 
to  the  status  of  the  neutral  as  such.'  We  have  (A)  public  neutral 
ships,  which  have  already  been  discussed  ;f  (B)  private  neutral  ships, 
to  which  our  attention  will  now  be  directed. 


Ptivate  Neutral  Sh^Mi— Forfeiture  of  Exemption. 


PRBLIiaNART. 


S950.  A  private  neutral  ship  may  forfeit  its  exemption  in  several 
ways.  Some  of  the  writers  use  the  phrase  that  "a  ship  forfeits  its 
neutrality."  This  is  believed  to  be  inaccurate.  The  ship  is  a  neutral 
ship  subject  to  the  jurisdiction  of  a  neutral  state  and  must  remain  as 
such,  a  neutral,  until  the  state  of  which  it  is  a  member  takes  part  in 


advances  the  idea  that  there  is  no 
violation  of  jurisdiction  when  a  bellig- 
erent cruiser  captures  a  neutral  mer- 
chantman; that  the  jurisdiction  of  a 
state  is  confined  to  its  territorial  limits, 
and  any  exercise  beyond  it  is  under  the 
Comity  of  Nations;  that*  all  armed 
public  ships  are  authorized  by  inter- 
national law  to  exercise  all  the  so-called 
rights  of  war,  among  which  is  the  seizure 
of  the  enemy's  property  wherever  it 
may  be  found  not  under  the  protection 
of  another  state.  Capture  of  a  neutral 
vessel  on  the  high  sea  is  not  the  capture 
of  a  neutral  but  of  the  vessel  of  one 
who,  quitting  his  neutrality,  arrays 
himself  on  the  side  of  the  enemy. 
Upon  this  it  is  to  be  observed  that  if 
the  explanation  we  have  already  offered 
is  correct,  the  neutral  has  clear  jurisdic- 
tion  over  its  ships  on  the  high  sea.  See 
{285,  ante.  The  statement  that  bellig- 
erent cruisers  are  authorized  by  inter- 
national law  to  seize,  etc.,  simply  begs 
the  question,  which  is  to  what  extent 


and  how  they  are  authorized.  It  is  true 
that  the  capture  is  justified  because  of 
the  neutral  assisting  the  enemy,  but 
that  drcumstance  furnishes  the  justi- 
fication for  the  invasion  by  the  bellig- 
erent of  the  jurisdiction  of  the  neutral. 
It  is  better  to  clearly  apprehend  that 
there  is  in  fact  such  an  invasion  of 
jurisdiction,  and  understand  the  reason 
for  permitting  it,  rather  than  to  over- 
look the  facts  and  falsely  assume  that 
there  is  no  invasion  of  jurisdiction. 

'  In  the  following  cases,  the  neutral 
vessel  was  freed  and  paid  freight,  and 
cargo  or  part  of  cargo  condemned: 
"The  Antonia  Johanna,"  1  Wheat.  159 
(1816)  part  cargo  condemned;  question 
as  to  freight.  Neutral  ship  restored; 
cargo  condemned.  "The  Magnus,"  1 
C.  Rob.  31  (1798)  neutral  ship  and 
caigo  from  enemy  port  to  enemy  poit 
restored:  "The  Maxgaretha  Magade- 
lena,  2  C.  Rob.  138  (1799);  "The 
Providentia,"  2  C  Rob.  142  (1799). 

« See  {843,  ante. 
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Forfeiture  of  Exemption. 

the  war.  The  neutrality  is  impressed  on  the  ship  by  the  superior 
political  power  of  tlie  state/**  The  ship  does  not,  therefore,  abandon 
its  neutrality  or  lose  its  neutral  character.  It  simply  is  a  neutral 
ship  committing  an  act  which  involves  a  penalty.  Exemption  may 
be  forfeited  by  (A)  conduct  of  the  ship;  (B)  because  of  goods  on 
board,  to  whidi  otar  attention  will  be  directed  in  the  order  named.* 


Conduct  of  Vessel. 


Preliminary. 


§960.  A  neutral  ship  may  conduct  herself  in  a  manner  which 
interferes  with  or  assists  the  hostilities  and  consequently  may  forfeit 
her  exemption  as  a  heutral.  The  cases  which  may  occur  are  indicated 
in  the  note.*  Running  blockade  and  violating  the  rule  of  1756  are 
separately  discussed  and  the  other  headings  immediately  follow. 

Neutral  Vessel  Within  Area  op  Hostilities. 

§96L  Where  a  neutral  vessel  comes  on  the  high  seas  withip  the 
region  of  a  particular  combat,  it  may  be  controlled  by  the  belligerent 
in  the  interest  of  hostile  operations,  and,  when  necessity  is  sufficient, 
may  be  destroyed.  Such  a  vessel  may  be  destroyed  by  shell  fire 
during  an  engagement  at  sea  or  in  marginal  waters  when  it  is  impru- 
dent enough  to  venture  within  range.  In  such  a  case  the  belligerents 
do  not  seem  to  be  responsible  in  any  way.  The  same  principle  applies 
to  vessels  in  marginal  waters  of  a  country  subject  to  belligerent 
occupation. 


Resistance  op  Neutral  Ship  to  Search  and  Capture. 

• 

§962.  Where  a  neutral  ship  resists  search  or  capture,  it  becomes 
liable  to  be  condemned.^  If  the  ship  and  cargo  are  innocent,  there 
is  no  occasion  to  resist.    Resistance  accordingly  raises  a  presumption 

^See  1 1085,  post,  on  character  of         Violating  Rule  of  1756 §976 

vessels.  In  area  of  hostilities {961 

*  As  to  neutral  property  in  the  War  of  Resistance  to  search  and  capture  (962 

theGerman  Aggression  (1914-18),  see:         Fraudulent  conduct (963 

American    Journal    Int.    L.,    Special         Unneutral  service {964 

Supplement,  Vols.  9,  55-172,  and  10,  Engaging  in  enemy  trade {965 

58-150.  ^  2  Oppenheim,  Int.  L.,  2  ed.  (1912) 

•  Conduct  of  a  ship.  540;  '2  Wildman,  Int.  L.,  (1850)  119, 
Running  Blockade. ..- {994      146. 
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seizing  such  goods  whenever  possible.  It  is  too  much  to  expect  any 
state  having  the  sea  power  necessary  to  effect  such  seizures  to  refrain 
therefrom  upon  any  groxmds  of  convenience  or  ethics.  The  question 
now  is  whether  the  neutral  vessel  is  also  to  be  condemned.  The 
former  practice  was  to  involve  the  ship  in  the  transaction  and  con- 
demn it  also.  The  gradual  increase  in  the  strength  of  the  position 
of  the  neutral  led  to  an  amelioration  of  the  practice,  and  from  the 
middle  of  the  seventeenth  century  down  to  1914,  a  general  practice 
developed  of  exempting  neutral  ships  in  such  cases  tmless  the  ship 
was  infected  with  the  goods  or  involved  in  some  way  in  the  trans- 
action. A  neutral  ship  engaged  exclusively  in  the  commerce  of  the 
enemy  is  subject  to  be  condemned.  The  exemption  only  applies 
to  ships  engaged  in  regular  trade  and  during  a  particular  voyage 
having  the  noxious  goods  on  board.  The  principal  instances  are: 
(A)  carrying  contraband;**  (B)  running  blockade;"  (C)  violating 
the  rule  of  1756;*  (D)  carrying  enemy  goods,  which  last  case  will 
next  be  discussed. 


Neutral  Ship  Carrying  Enemy  Goods. 

§967.  Neutral  ships  with  enemy  goods  were  considered  liable  to 
capture  on  the  analogy  of  the  Roman  law  which  involved  the  vehicle 
of  the  prohibited  commodities  in  the  confiscation  of  the  goods  them- 
selves. By  general  modem  practice,  enemy  goods  on  neutral  ships 
are  to  be  seized  and  ship  may  be  compelled  to  carry  the  cargo  to  a 
place  of  safety.  Upon  refusal  she  may  be  sunk,  generally  saving  the 
lives  on  board.  There  has  been,  however,  a  difference  of  opinion 
and  practice.' 

Neutral  Ship  Freight. 

§968.  When  the  neutral  ship  is  not  involved  in  the  condemnation 
it  is  usual  to  allow  freight,  since  the  condemnation  operates  on 


'*Por  discussion,  see  {977  et  seq., 
post. 

"For  discussion,  see  {994  et  seq., 
post. 

'  For  discussion,  see  {976  post. 

'  France  by  ordinance  of  1 543  adopted 
rule  that  neutral  ship  carrying  enemy 
goods  is  a  good  prize;  Bynkershoek, 
Law  of  War,  (1737)  Du  Ponceau  Trans. 
106;  2  Westlake,  Int.  L.,  2  ed.  (1913) 
141.  1592 — ^ParUament  of  Paris  de- 
cided    against     such     condemnation. 


France  repealed  ordinance  of  1543  by 
ordinance  of  1687,  followed  by  those  of 
1744  and  1748;  2  Westlake,  Int.  L.,  2 
ed.  (1913)  141.  For  history  of  Con- 
solat  del  Mere,  and  reference  to  text, 
see  2  Westlake,  Int.  L.,  2  ed.  (1913) 
137n*.  1744 — ^French  Ordinance. 
Neutral  ship  carrying  enemy  goods 
exempt.  1 704 — Spanish  Ordinance, 
ibid.  See  Lawrence,  Int.  Law,  5  ed. 
(1913)  662;  Zouche,  L.  of  Nations 
(1650),  Carnegie  ed.,  Part  II.  VIII.  5. 
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the  cargo  only  and  no  penalty  attaches  to  the  ship  for  carrying  the 
goods.* 

Neutral  Goods  on  Vessels  on  the  High  Sea, 


Prbuminart. 


§969.  Neutral  goods  may  be  found  on  enemy  ships  or  on  neutral 
ships  which  cases  will  be  separately  discussed,  and  when  on  a  neutral 
ship  may  or  may  not  be  involved  in  the  conduct  of  the  ship. 

Neutral  Goods  in  Enemy  Ships. 


Preliminary. 


§970,  Neutral  goods  may  be  found  in  a  public  or  private  ship 
of  an  enemy,  which  cases  will  be  separately  referred  to. 

Private  Neutral  Goods  in  Public  Enemy  Vessel. 

§971.  A  case  will  rarely  occur  where  neutral  goods  are  found  in 
public  enemy  vessels.  The  opinion  has  been  expressed  that  they 
are  subject  to  seizture  and  in  one  case  it  was  so  decided,  where  they 
were  put  on  board  by  the  neutral  with  knowledge  of  the  facts.*  The 
public  vessel  is  so  clearly  an  agent  of  war  that  the  neutral  must  be 
pres}mied  to  have  taken  all  risks  of  the  situation  by  shipping  his 
goods  on  it. 

Neutral  Property  on  Private  Enemy  Ships. 

§972.  The  opinion  and  practice  as  to  seizure  of  neutral  goods  in 
private  enemy  vessels  has  not  been  tmiform.'  The  early  practice 
was  to  exempt  them.  In  the  sixteenth  century  they  were  treated 
with  greater  severity,  since  which  the  principle  of  exemption  has 
been  gaining  ground  so  that  the  modem  practice  and  opinion  is  in 


» Bynkershoek,  Law  of  War,  (1737) 
Du  Ponceau  Trans.  80,  81 ;  2  Wildman, 
Int.  L.,  (1850)  15^163;  Woolsey,  Int. 
L.,  6  ed.  (1897)  302,  303. 

*  "The  Fanny,"  1  Dods.  443  (1814) 
See  Woolsey,  Int.  L.,  6  ed.  (1897)  318. 

*  Barly  opinion  and  practice  was  that 
neutral  property  was  safe  in  enemy 
ship8;   Twiss,  War,  2  ed.  (1875)  148; 


Woolsey,  Int.  L.,  6  ed.  (1897)  315. 
Grotius,  Belli,  ac.  Pacis  (1625),  Whe- 
well's  Trans.  III.  VI.  VI.,  says  goods 
found  in  enemy  ship  are  presumably 
enemy,  but  proof  to  the  conttary  may 
be  received,  which  position  was  taken 
by  Holland  in  1338.  See  Zouche,  L.  of 
Nations  (1650),  Carnegie  ed.,  Part  II 
VIII.  5. 
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favor  of  exemption  unless  the  goods  are  contraband  or  otherwise 
noxious.*  Even  when  the  principle  of  their  exemption  was  gaining 
headway,  such  goods  often  failed  to  attain  exemption  because  the 
maxim — enemy  ships  make  enemy  goods,  was  supposed  to  accompany 
and  be  a  corollary  of  the  maxim  that  free  ships  make  free  goods. 
Many  treaties  were  drawn  up  containing  the  latter  clause,  and  the 
former  followed  almost  as  a  matter  of  course  without  any  attention 
being  directed  to  it. 


Neutral  Goods  in  Defensively  Armed  Belligerent 

Merchantmen. 

§973.     If  neutral  property  on  an  enemy  ship  is  not  liable  to  be 
seized,  the  question  which  arises  is  whether  there  is  any  distinction 


*"It  seems  to  have  been  thought 
that  the  neutral  who  entrusted  his 
goods  to  the  ships  of  an  enemy  gave  aid 
and  comfort  to  the  latter,  by  the  freight 
which  he  enabled  him  to  earn,  by  the 
useful  commodities  which  he  caused  to 
be  imported  into  his  country,  and  per- 
haps not  least  by  the  assistance  which 
the  merchants  who  accompanied  their 
goods  were  likely  to  give  in  the  defence 
of  the  ship  in  times  when  everyone  had 
to  be  more  or  less  of  a  fighting  man;" 
2  Westlakc,  Int.  L.,  2  ed.  (1913)  141. 
France  by  ordinance  of  1533  adopted 
the  rule  that  neutral  goods  in  enemy 
ships  were  a  good  prize.  Senate  of 
Holland  in  1438  decided  that  neutral 
property  on  ships  of  Lubek  and  other 
towns  of  the  Baltic  and  Elbe  with 
whom  Hollanders  were  at  war,  was  not 
a  good  prize;  Bynkershoek,  Law  of 
War,  (1737)  Du  Ponceau  Trans.  100  et 
seq.;  2  Westlake,  Int.  L.,  2  ed.  (1913) 
141,142.  Freedom  of  neutral  goods  in 
enemy  ships  not  conceded  by  England 
in  middle  ages  although  principle 
adopted  by  Consolat  del  Mere;  2 
Westlake,  Int.  L.,  2  ed.  (1913)  140. 
Great  Britain  has  concluded  some 
treaties  providing  against  freedom  of 
neutral  goods  in  enemy  ships;  2  West- 
lake,  Int.  L.,  2  ed.  (1913)  140.     Such 


goods  are  to  be  returned  to  owners  with- 
out allowance  for  delay  or  deterioration 
as  such  loss  is  an  accident  to  which 
neutrals  expose  themselves  by  shipping 
the  goods  in  enemy  ships;  Vattel, 
(1758)  Chitty's  Trans.  Book  III.  §116. 
By  Cons:lat  del  Mere,  an  enemy  ship 
carrying  friends'  property  to  the  places 
where  he  was  fitted  out,  may  be  taken, 
and  the  owners  of  the  goods  must  pay 
the  freight  which  would  have  been 
earned  by  the  property  being  carried  to 
its  destination.  The  merchants  may 
demand  the  ship  for  a  suitable  price. 
For  sketch  of  the  views  of  the  writers 
and  list  of  treaties  and  precedents 
showing  the  diversity  of  practice,  see 
Manning,  Int.  L.,  2  ed.  Amos.  (1875) 
268-351;  Bynkershoek,  Law  of  War, 
(1737)  Du  Ponceau  Trans.  102,  104. 
For  text  of  the  concurrent  declaration 
of  Great  Britain  and  France  dated 
March  28  and  29,  1854,  relative  to 
course  to  be  followed  in  the  war  then 
ensuing  with  respect  to  seizure  of 
neutral  property  at  sea,  see  Woolsey, 
Int.  L.,  6  ed.  (1897)  313n.  By  the 
Declaration  of  London  of  1909,  neutral 
goods  with  the  exception  of  contraband 
of  war  are  not  liable  to  capture  under 
the  enemy  flag;  Lawrence,  Int.  Law, 
5  ed.  (1913)  665. 
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In  Neutral  Ships. 


td  be  drawn  where  the  goods  axe  shipped  on  a  defensively  armed 
merchantman.  It  seems,  on  reason,  that  there  is  no  distinction.  A 
merchantman  may  be  defensively  armed  without  forfeiting  her  status 
as  a  private  vessel  and  may  resist  attack  from  enemy  vessels.  The 
presence  of  the  neutral  goods  on  board  would  not,  except  in  extraor- 
dinary cases,  have  any  effect  on  her  capacity  to  resist  attack  on  her 
conduct  as  a  merchantman.  Why  should  the  neutral  be  penalized, 
particularly  if  he  is  in  ignorance  of  the  arming  of  the  vessel?  The 
opinion  has  been  expressed  that  the  goods  should  not  be  seized.^ 

Neutral  Goods  in  Public  Neutral  Vessels. 

§974.  Neutral  goods  in  public  neutral  vessels  are  obviously  in 
the  safest  place  in  which  they  can  be  on  the  high  sea,  so  far  as  capture 
from  a  belligerent  is  concerned;  and  no  belligerent  would  be  in  a 
position  to  complain  of  any  such  goods  being  carried  on  a  public 
neutral  vessel  tmless  the  goods  were  of  such  a  character  as  would 
assist  the  enemy  and  were  carried  to  one  of  his  ports.  In  such  a 
case  the  only  remedy  of  the  belligerent  is  by  setting  in  motion  the 
international  factors  of  conduct,  as  in  the  case  where  a  neutral  state 
departs  from  its  neutrality.^" 


Neutral  Property  in  Private  Neutral  Ships. 

§975.  Neutral  property  on  neutral  sh'ps  is  exempt  from  seizure 
because  covered  by  the  flag  of  the  vessel  in  which  it  is  shipped 
unless  it  comes  within  the  heading  of  contraband  or  tmless.  the 
neutral  ship  has  been  infected  by  tmneutral  service.  This  is  the 
strongest  case  for  the  exemption  of  neutral  property  except  where 
it  is  in  a  neutral  public  ship.     The  immtmity  of  neutral  property 


'2  Wildman,  Int.  L.,  (1850)  127. 
"The  Nereide,"  9  Cranch  388  (1815). 
A  Spanish  subject  in  1813  shipped  his 
own  goods  in  an  armed  British  vessel 
to  London.  The  vessel  was  captured 
en  route  by  an  American  privateer  and 
brought  into  a  United  States  port  for 
condemnation,  where  the  goods  were 
claimed  by  the  Spaniard.  The  ship  was 
condemned.  The  court  held  that  the 
evidence  showed  (1)  that  the  claimant 
was  a  Spanish  subject,  (2)  that  the 
goods  did  not  lose  their  quality  of 
neutrality    because    shipped    in    an 


armed  enemy  vessel,  nor  by  reason  of 
the  fact  that  such  ship  made  resistance 
to  the  capture;  (3)  that  the  provision 
of  the  treaty  between  Spain  and  ilic 
United  States  stipulating  that  neutral 
bottoms  shall  make  neutral  goods,  does 
not  by  inference  impose  the  rule  that 
enemy  bottoms  shall  make  enemy 
goods,  and  that  therefore  the  terms  of 
the  Spanish  treaty  did  not  prevent  the 
restoration  of  the  cargo  to  the  Spanish 
subject.  The  opinion  by  Marshall, 
C.  J.,  Story,  J.,  (Hssenting. 
^«  Sec  J668,  ante. 
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diminishes  as  we  proceed  from  the  neutral  ship  to  the  enemy  ship.* 
Where  the  property  of  a  member  of  a  neutral  state  is  on  board  the 
private  ship  of  another  neutral  state,  and  the  ship  is  seized  .by  one 
of  the  belligerents,  the  neutral  owner  of  the  cargo  must  pursue  his 
remedy  in  the  prize  court  of  the  seizing  belligerent,  and  his  state 
has  no  remedy  against  the  other  neutral  state  because  of  the  seiztire.* 


Rule  op  1756. 

§976.  The  so-called  rule  of  1756*®  is  to  the  effect  that  a  neutral 
may  not,  without  being  liable  to  seizure,  engage  in  a  belligerent 
trade  from  which  he  was  excluded  in  time  of  peace."    If  the  beHig- 


•Hall,  Int.  Law,  6  ed.  (1909)  437- 
444;  Hershey,  Int.  L..  (1912)  441; 
Manning,  Int.  L.,  2  ed.  Amos.  (1875) 
270  et  seq. 

•In  the  case,  however,  of  "The 
Kinders  Kinder,"  2  C.  Rob.  88  (1799), 
some  Algerian  merchants  had  shipped 
property  in  a  Danish  vessel  which  was 
seized  by  a  British  warship,  and  after 
the  seizure  was  made,  the  Dey  of 
Algiers  compelled  the  Danish  consul  to 
immediately  recompense  him  for  the 
value  of  the  Algerian  property  on  the 
ship,  on  the  ground  that  the  Danish 
Government  must  recompense  him  for 
the  seizure.  When  the  ship  was  in  the 
British  prize  court,  claim  was  made  for 
the  Danish  Government  to  be  substi- 
tuted for  the  Algerian  merchants  with 
respect  to  the  property  claimed  for  the 
ship,  which  was  admitted  by  the  court 
on  the  ground  that  although  the  pro- 
ceeding was  irregular,  yet  the  dealings 
with  the  Barbary  States  were  of  a  dif- 
ferent nature  from  those  with  other 
states  of  Europe,  and  the  Danish 
Government  was  not  to  be  put  in  a 
worse  position  because  of  compliance 
with  demands  of  states  ignorant  of 
international  law.  In  "The  Fortune," 
2  C.  Rob.  92  (1800),  a  similar  claim 
was  made  by  the  American  Govern- 
ment because  of  Algerian  goods  in  an 
American  ship  which  had  been  seized 
by  a  British  war  vessel  and  compensa- 


tion paid  the  Dey  by  the  American 
consul  on  demand.  In  this  case,  how- 
ever, the  Court  rejected  the  claim  of  the 
American  Government  on  the  ground 
that  the  ship  was  not  in  fact  an  Ameri- 
can ship  but  was  falsely  designated  as 
such. 

*®  See  {330,  ante,  on  coastwise  trade 
in  maritime  belt. 

»»"The  rule  of  1756  prohibits  a 
neutral  from  engaging,  in  time  of  war, 
in  a  trade  in  which  he  was  prevented 
from  engaging  in  time  of  peace,  because 
the  trade  was,  by  law,  exclusively 
reserved  for  the  vessels  of  the  hostile 
state."  Marshall.  C.  J.,  in  "  The  Com- 
mercen,"  1  Wheat.  382  (1816)  at  396. 
The  trade  is  open  to  the  neutral  only 
under  pressure  of  the  arms  of  the 
enemy,  and  the  neutral  who  assists 
relieves  that  pressure  and,  to  that 
extent,  deprives  the  enemy  of  the 
advantages  his  success  in  arms  has 
given  him.  If  the  trade  be  not  open 
by  law,  the  neutral  identifies  himself 
with  the  enemy  by  engaging  therein. 
First  practical  enforcement  of  rule  of 
1756  which  attracted  general  notice 
was  in  the  war  of  1756.  (Seven  Years 
War  terminated  by  the  Peace  of  Paris 
of  1763.)  France  had  a  large  colonial 
trade  which  in  time  of  peace  was  con- 
fined to  her  own  shipping  and  was 
entirely  cut  off  by  the  maritime  suprem- 
acy of  Great  Britain.    She  therefore 
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erent  is  able  to  rely  on  neutral  shipping,  in  such  case  there  will  be  a 
distinct  addition  to  his  resources  by  the  assistance  of  the  neutral. 
This  rule  has  been  little  heard  of  in  the  last  hundred  years  as  there 
has  been  no  case  for  its  application,  the  trading  restrictions  common 
in  the  eighteenth  century  having  been  generally  abandoned.^'  Any 
state  with  a  large  coasting  trade  from  which  foreign  shipping  is 
excluded  may  be  faced  with  an  application  of  the  rule  if  engaged 
in  a  war  with  a  powerful  maritime  state.  A  few  decisions  of  prize 
courts  are  referred  to  in  the  note." 


allowed  the  Dutch,  then  neutral,  to 
enter  the  trade.  The  Dutch  ships  were 
seized  by  British  cruisers  and  con- 
demned by  British  prize  courts  as 
having  enemy  character  because  in- 
corporated into  the  French  navigation. 
The  rule  was  not  applied  by  Great 
Britain  during  the  American  War  of 
Independence  bcause  Prance  declared 
that  she  meant  as  a  permanent  regula- 
tion to  permit  neutral  ships  to  trade 
with  her  colonies  in  the  West  Indies. 
The  principle  was  set  up  again  in  the 
French  Revolution;  Manning,  Int.  L., 
2  ed.  Amos.  (1875)  260-267;  3  Philli- 
more.  Int.  L.,  3  ed.  (1879-1888)  371  et 
fieq.  1674 — Dutch  being  belligerents 
and  English  neutral,  Dutch  contended 
that  the  treaty  between  the  two  coun- 
tries providing  that  the  ship  covered* 
the  caigo,  did  not  authorize  the  English 
to  carry  on  a  trade  between  one  enemy's 
port  and  another.  The  Dutch  with- 
drew contention,  England  contending 
that  treaty  allowed  the  conduct.  Other 
treaties  were  concluded,  some  per- 
mitting, others  disallowing,  such  traffic; 
Manning,  Int.  L.,  2  ed.  Amos.  (1875) 
264. 

"  Pour  cases  arise  under  the  applica- 
tion of  this  rule:  (1)  ''Carrying  on  by 
the  neutral  of  the  trade  between  the 
belligerent  mother  coimtry  and  the 
colonies.  (2)  The  carrying  on  the 
coasting  trade  of  the  belligerent,  such 
trade  being  confined  in  time  of  peace 
to  the  belligerent  subjects.  (3)  The 
carrying  on  the  trade  by  a  neutral  from 


a  port  in  his  own  country  to  a  port  of 
the  colony  of  the  belligerent.  (4)  The 
carrying  on  by  a  neutral  of  a  trade 
between  the  ports  of  the  belligerent 
but  with  a  cargo  from  the.  neutral's  own 
country;"  3  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  371,  he  says  1  and  2  are 
proper  application  of  rule  of  1756,  but 
that  2  and  3  have  been  powerfully 
attacked  by  United  States  of  America 
as  corruptions  of  sound  principles  of 
international  law.  As  to  objection  of 
United  States  to  rule  3  and  4,  excep- 
tions to  the  rule  of  1756,  see  3  Philli- 
more, Int.  L.,  3  ed.  (1879-1888)  382. 
See  2  Halleck,  Int.  L.,  4  ed.  (1908)  333- 
341,  who  distinguishes  a  rule  of  1793 
not  mentioned  by  the  other  writers, 
cited,  and  which  he  does  not  clearly 
define. 

^  The  practice  seems  to  have  been 
where  a  neutral  ship  was  taken  in  viola- 
tion of  the  rule  of  1756,  to  restore  the 
ship  and  condemn  the  cargo  where  the 
owners  were  different  and  in  the  ab- 
sence of  circumstances  .involving  the 
ship.  Sir  Wm.  Scott  in  "The  Min- 
erva," 3  C!  Rob.  229  (1801)  at  232; 
accordingly  ship  restored  in  this  case. 
"The  Anna  Dorothea,"  3  C.  Rob.  223 
note  (1801);  in  "Joimgge  Thomas," 
3  C.  Rob.  233  note  (1801),  however, 
the  Lords  ordered  ship  condemned,  on 
ground  of  illegality  of  the  trade.  "  The 
Juliana."  4  C.  Rob.  328  (1803);  ship 
restored,  the  court  finding  that  the 
trade  with  the  French  colony  was  not 
confined  in  time  of  peace;    captor's 
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Preliminary. 


§977.  Contraband  consists  of  goods  seizable  becatise  of  their 
nature  apart  from  any  consideration  of  ownership  or  the  vessel  in 
which  they  are  carried,  and  the  subject  therefore  is  best  discussed 
separately.  So  long  as  private  enemy  goods  in  enemy  ships  are 
subject  to  seizure,  the  exemption  will  only  relate  to  neutral  goods 
which  may  be  either  in  private,  enemy,  or  neutral  ships.  The  exemp- 
tion of  private  enemy  goods  will  necessitate  the  extension  o/  the  doc- 
trine of  contraband  to  them.  We  shall  first  discuss  the  definition 
of  contraband  and  consider  the  following  topics:"  (A)  history  and 
definition;  (B)  penalty  for  carrying  contraband;  (C)  absolute  and 
conditional  contraband;  (D)  produce  of  the  exporting  company; 
(E)  preemption  of  contraband. 


History  and  Definition  of  Contraband. 

§978.     It  is  obvious  that  a  maritime  state  may  obtain  through 
it:;  sea-borne  conmierce  many  commodities  useful  in  the  prosecution 


expenses  paid.  "The  Emanuel,"  1  C. 
Rob.  296  (1799);  "The  Rebecca,"  2 
C.Rob.  101  (1799);  "The  Immanuel,'* 
2  C.  Rob.  186  (1799);  although  goods 
and  vessel  in  same  ownership,  ship  not 
infected  but  freight  denied.  "Rose," 
2  C.  Rob.  206  (1799);  voyage  from  one 
enemy  to  the  colony  of  another  enemy 
allowed  in  the  war.  "The  Specula- 
tion," 2  C.  Rob.  293  (1799);  neutral 
ship  taken  in  France.  Coasting  trade: 
justifiable  seizure  but  title  of  captors 
forfeited  by  subsequent  piisconduct. 
Restitution :  captors  expenses  forfeited. 
"The  Rendsborg,"  4  C.  Rob.  121 
( 1 80 1 ) ;  Danish  ship  engaged  in  Dutch 
colony  trade:  cargo  condemned.  "The 
Johanna  Tholen,"  6  C.  Rob.  72  (1805); 
neutral  vessel  engaged  in  coasting  trade 
of  the  enemy  with  false  papers:  con- 
demned. Cargo  condemned  in  these 
cases  in  neutral  bottom  shipped  from 
colony  to  mother  country.  "The 
Nancy,"  3  C.  Rob.   82   (1800);    part 


cargo  condemned;  ship  restored. 
"Anne,"  3  C.  Rob.  91  (note)  (1801); 
cargo  condemned.  "The  Phoenix,"  3 
C.  Rob.  186  (1800);  ship  and  cargo 
condemned;  neutral  ownership  doubt- 
ful. Voyage  from  French  colony  with 
false  destination;  actually  going  to 
France  or  Spain. 

"  For  a  general  discussion  of  contra- 
band, see  2  Halleck,  Int.  L.,  4  ed.  (1908) 
243  et  seq.;  Lawrence,  Int.  Law,  5  ed. 
(1913)  697  et  seq.;  2  Oppenheim,  Int. 
L..  2ed.  (1912)479etseq.;  2Westlake, 
Int.  L.,2ed.  (1913)277etseq.;  Wilson, 
Int.  L.,  (1910)  418  et  seq.;  Woolsey, 
Int.  L.,  6  ed.  (1897)  318  et  seq.  See 
Resolutions  of  the  Institute  of  Inter- 
national Law,  at  meeting  of  1896, 
Carnegie  Ed.,  1 29.  "  The  Law  of  Con- 
traband  of  War,"  (1915)  H.  Reason 
Pyke.  See  10  Amer.  J.  Int.  Law,  943. 
"Contraband,  Right  of  Search,  and 
Continuous  Voyage,"  James  W.  Gar- 
ner; 9  Amer.  J.  Int.  Law,  372  et  leq. 
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of  the  war  and  that  the  effort  of  a  belligerent  to  overcome  the  enemy 
will  include  the  interdiction  of  such  commerce,  if  possible."  It  is 
too  much  to  expect  that  any  belligerent  will  forego  such  act  of 
weakening  the  enemy,  and  accordingly  the  international  factors  of 
conduct  have  not  operated  to  restrain  the  power  of  a  belligerent 
state  to  seize  in  such  case.^  The  contention  that  the  property  is 
neutral  or  private  property  of  the  enemy  exempt  from  seizure,  gives 
way  before  the  necessities  of  war.  Possibly,  out  of  consideration 
for  neutral  trade,  it  has  been  customary  for  belligerents  to  annoimce 
what  articles  are  to  be  seized  and  consequently  they  are  said  to  be 
contraband,  that  is,  contrary  to  the  edict.  A  few  definitions  are 
collected  in  the  note.' 


'*The  seizure  of  contraband  goods 
was  adopted  in  order  that  the  fear  of 
loss  might  operate  as  a  check  on  the 
desire  for  gain  and  deter  merchants  of 
neutral  countries  from  supplying  the 
commodities;  Vattel,  (1758)  Chitty's 
Tnuis.  Book  III.  (113. 

*  As  to  origin  and  history  of  contra- 
band, see  Twiss,  War,  2  ed.,  (1875)  234 
et  seq.;  Zouche,  L.  of  Nations  (1650), 
Carnegie  ed.,  Part  II.  VIII.  8  et  seq. 

* "  By  this  term  (contraband)  we  now 
understand  a  class  of  articles  of  com- 
merce which  neutrals  are  prohibited 
from  furnishing  to  either  one  of  the 
belligerents,  for  the  reason  that,  by  so 
doing,  injury  is  done  to  the  other 
belligerent;"  2  Halleck,  Int.  L.,  4  ed. 
(1908)  243,  244.  Manning,  Int.  L.,  2 
ed.  Amos.  (1875),  387,  points  out  two 
different  meanings  of  contraband — (a) 
all  articles  the  carriage  or  sale  of  which 
by  a  state  or  private  persons  is  for  any 
reason  forbidden  by  the  law  of  nations; 
(b)  articles  the  carriage  of  which  in- 
volves confiscation  on  the  part  of  a 
belligerent  captor.  "Contraband  is  a 
term  of  positive  law,  and  in  its  primary 
sense  denotes  something  prohibited  by 
ban  or  edict;"  Twiss,  War,  2.  ed., 
(1875)  233,  234.  "Commodities  par- 
ticularly useful  in  war,  and  the  import 
of  which  to  an  enemy  is  prohibited,  are 
called    contraband    goods;"     Vattel, 


(1758)  Chitty's  Trans.  Book  III.  §112. 
"Contraband  goods  arc,  it  is  on  all 
hands  admitted,  goods  which,  whilst 
they  are  in  course  of  transport  to  his 
enemy,  a  belligerent  may  in  self-defence 
fairly  claim  to  seize  and  confiscate  by 
way  of  preventing  a  direct  addition  to 
the  combatant  force  of  the  foe.  And 
goods  so  seized  must,  it  is  generally 
allowed,  be,  if  not  clear  war  material, 
at  least  articles  susceptible  of  direct  use 
in  the  furtherance  of  belligerent  opera- 
tions;" Walker,  Science,  Int.  L.,  (1893) 
506,  507.  "Contraband  of  war  are 
those  articles  which  belligerents  pro- 
hibit neutrals  from  carrying  to  their 
enemies,  not  in  connection  with  block- 
ade but  because  they  are  regarded  as 
being  objectionable  in  themselves, 
either  generally  or  in  the  particular 
circumstances  of  war;"  2  Westlake, 
Int.  L.,  2  ed.  (1913)  277.  "Contraband 
is  the  term  applied  to  those  articles 
which,  from  their  usefulness  in  war,  a 
neutral  cannot  transport  without  risk 
of  seizure;"  Wilson  &  Tucker,  Int.  L., 
(1901)  303.  "Contraband  of  war  per- 
haps denoted  at  first  that  of  which  a 
belligerent  publicly  prohibited  the 
exportation  into  his  enemy's  country, 
and  now  those  kinds  of  goods  which  by 
the  law  of  nations  a  neutral  cannot  send 
into  either  of  the  countries  at  war  with- 
out wrong  to  the  other,  or  which  by 
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There  is,  however,  no  agreement  as  to  what  constitutes  contra- 
band.' Many  treaties  have  been  made  in  the  endeavor*  to  determine 
the  point  and  the  writers  have  discussed  it  at  great  length.*  Each 
belligerent  will,  in  fact,  determine  in  every  war  what  is  contraband,* 
except  so  far  as  it  chooses  to  abide  by  any  treaty  which  it  has  entered 
into  on  the  subject. 


Penalty  por  Carrying  Contraband. 

§979.  The  question  is  whether  the  ship  carrying  the  contraband 
is  affected.  The  former  rule  was  to  condemn  the  vessel  with  the 
goods.'  This  practice,  however,  has  been  changed,  particularly 
because  of  the  growth  of  commerce  and  the  modem  rule  generally 
is  to  free  the  ship  with  loss  of  freight  and  expenses,  unless  the  same 
persons  are  owners  of  both  ship  and  cargo  or  there  are  special  dr- 


conventionai  law  the  states  making  a 
treaty  agree  to  put  under  this  rubric;'* 
Woolsey,  Int.  L.,  6  ed.  (1897)  319. 
"Contraband  of  war  may  be  said  to 
consist  of  those  articles  which  are  of  use 
for  war,  and  which,  when  bound  for  a 
belligerent  d^tination,  are  liable  to 
capture  and  confiscation;'*  Wilson,  Int. 
L.,  (1910)  418. 

'  As  to  contraband  in  the  War  of  the 
German  Aggression  (1914-18),  see 
Amer.  J.  Int.  Law,  supplement  to  Vol. 
9.  9-54,  ibid.  10.  14-57. 

*  2  HaUeck,  Int.  L.,  4  ed.  (1908)  254, 
255;  Manning,  Int.  L.,  2  ed.  Amos. 
(1875)  365  et  seq.;  3  Phillimore,  Int 
L.,  3  ed.  (1879-1888)  466  et  seq.; 
Twiss,  War,  2  ed.  (1875)  234. 

•  Bynkershoek,  Law  of  War,  (1737) 
Du  Ponceau  Trans.  74  et  seq.;  2 
Halleck,  Int.  L.,  4  ed.  (1908)  243  et  seq.; 
Manning,  Int.  L.,  2  ed.  Amos.  (1875) 
352  et  seq.;  2  Oppenheim,  Int.  L.,  2  ed. 
(1912)  479  et  seq.;  3  Phillimore,  Int. 
L.,  3  ed.  (1879-1888)  403  et  seq.; 
Twiss,  War,  2  ed.  (1875)  233  et  seq.; 
Vattel,  (1758)  Chitty's  Trans.  Book 
III.  Ill 2;  Woolsey,  Int.  L.,  6  ed. 
(1897)  318  et  seq.;  2  Wildman,  Int.  L.. 
( 1 850)  2 1 0-244.  "  Essence  of  Contra-, 
band,**  T.  Baty;  64  Univ.  of  Pa,  Law 


Rev.  335.  For  classification  of  contra- 
band and  list  of,  see  Wilson,  Int.  L., 
(1910)  420  et  seq.  Enemy  dispatches 
sometimes  considered  as  contraband;  2 
Westlake,  Int.  L.,  2  ed.  (1913)  304. 
See  provisions  of  the  Dedaiation  of 
London,  of  February  26, 1909,  Chap.  II. 
Ship  of  war,  private  property  of  a 
neutral  merchant  destined  to  enemy's 
port  for  sale  may  be  captured  on  high 
sea  as  contraband  of  war;  Twiss,  War, 
2  ed.  (1875)  464.  Manning,  Int.  L.,  2 
ed.  Amos.  (1875)  390,  refers  to  what 
Hefter  calls  analogous  cases  of  contra- 
band, as  dispatches  of  certain  kinds, 
military  persons,  officers  of  state',  etc. 

*  Twiss,  War,  2  ed.  (1875)  274,  points 
out  that  the  articles  deemed  contraband 
will  change  by  the  circumstances  of 
each  war. 

^As  to  penalty,  see  Bynkershoek, 
Law  of  War,  (1737)  Du  Pdnceau  Trans. 
80,  81;  2  Halleck,  Int.  L.,  4  ed.  (1908) 
245;  Manning,  Int.  L.,  2  ed.  Amos. 
(1875)  381,  382;  2  Oppenheim,  Int.  L., 
2  ed.  (1912)  506;  Wilson,  Int.  L., 
(1910)  432  et  seq.;  Woolsey,  Int.  L.,  6 
ed.  ( 1 897)  33 1  et  seq.  See  provisions  of 
Declaration  of  London  of  February  26, 
1909.  Articles  37  to  44. 
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cumstanoes  connected  with  the  conduct  of'  the  vessel.*  Innocent 
articles  on  board  will  be  restored  unless  infected  with  the  contra- 
band as  where  they  belong  to  the  same  owner.* 

Absolute  and  Conditional  Contraband. 

§980.  Absolute  and  conditional  contraband  are  as  vague  and 
shadowy  as  is  the  attempted  definitions  of  what  is  contraband. 
Absolute  contraband  seems  to  consist  of  the  articles  clearly  useful 
in  a  war,  and  which  are  generally  agreed  upon  as  being  unlawful 
for  a  neutral  to  ship.  Conditional  contraband  or  occasional  contra- 
band*® as  defined  by  one  writer,  seems  to  consist  of  those  goods  which 
are  not  always,  but  tmder  certain  circumstances,  contraband." 
Sometimes  these  circumstances  referred  to  are  those  of  a  particular 
shipment  to  a  particular  port,  where  the  question  is  that  of  destina- 
tion to  the  enemy  for  use  in  belligerent  operations.  This  distinction 
has  been  drawn  in  certain  recent  treaties,  but  is  not  susceptible  of 
any  exact  statement  and  difficult  of  application  in  practice. 

Produce  op  the  Neutral  Exporting  Company. 

§981.  Where  the  article  consists  of  the  produce  of  the  exporting 
neutral  country,  it  is,  by  some  states,  not  subject  to  confiscation, 
but  may  be  the  subject  of  preemption,  the  less  severe  treatment 
being  in  deference  of  the  claim  of  the  neutral  to  export  the  com- 
modities of  his  own  cotmtry." 


*  In  the  following  cases  the  neutral 
ship  was  condemned  for  carrying  con- 
traband: "TheFloreatCommerduni," 
3  C.  Rob.  178  (1800);  "The Franklin," 

3  C.  Rob.  217  (1801);  "The  Edward," 

4  C.  Rob.  68  (1801);  "The  Neutral- 
itet."  3  C.  Rob.  295  (1801);  "The 
Ranger,".  6  C.  Rob.  125  (1805).  In  the 
following  cases  the  ship  was  freed  and 
cargo  condemned:  "The  Ringende 
Jacob,"  1  C.  Rob.  89  (1798);  "The 
Jonge  Margaretha,"  1  C.  Rob.  189 
(1799);  "The  Oster  Risoer,"  4  C.  Rob. 
199(1801).  In  the  Russo-JapaneseWar, 
1 904,  Russia  declared  that  neutral  ships 
captured  while  engaged  in  flagrant  act  of 
contraband,  according  to  circumstances, 
should  be  seized  or  even  confiscated;  2 
Halleck,  Int.  L.,  4  ed.  (1908)  246n<. 

*  Bynkershoek,  Law  of  War,  (1737) 


Du  Ponceau  Trans.  93;  Zouche,  L.  of 
Nations  (1650),  Carnegie  ed.,  Part  II. 
VIII.  13. 

"  Woolsey,  Int.  L.,  6  ed.  (1897)  325. 

^^  Absolute  contraband  is  liable  to 
capture  if  it  is  shown  to  be  destined  to 
the  territory  belonging  to  or  occupied 
by  the  enemy  or  the  armed  forces  of 
the  enemy,  Art.  30-38,  Declaration  of 
London  of  1909.  "The  term  'condi- 
tional contraband'  is  intended  to  de- 
note such  articles  as  are  anticipiius 
usus,  and  accordingly  are  not  always, 
but  under  certain  conditions,  unlawful 
merchandise  for  a  neutral  to  carry  to  an 
enemy,"  Twiss,  War,  2  ed.  (1875)  274. 

""The  Apollo,"  4  C.  Rob.  158 
(1802);  restored;  captors  allowed 
expenses,  "The  Christina  Maria,"  4 
C.  Rob.  166  (1802). 
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§982.  By  preemption  of  contraband  is  meant  the  practice  of 
paying  for  contraband  goods  instead  of  confiscating  them,  which 
accomplishes  as  well  the  object  of  preventing  them  from  reaching 
the  enemy  and  is,  at  the  same  time,  less  disadvantageous  to  the  owner 
of  the  contraband  goods.*'  It  is  stated  that  the  practice  of  seizing 
and  paying  for  goods  was  more  extensive  in  the  seventeenth  century 
and  was  frequently  regulated  by  treaties.  It  is  not  clear  just  how 
great  this  extension  was  and  whether  the  seizure  in  time  of  peace 
was  on  the  high  sea  or  only  in  the  maritime  belt.  In  time  of  war 
the  property  is  captured  at  sea  and  brought  into  the  jurisdiction. 
The  preemption  then  takes  place  and,  as  it  is  in  lieu  of  condemnation 
and  occiu-s  within  the  jurisdiction,  it  is  nothing  more  or  less  than  a 
branch  of  the  power  of  eminent  domain.  In  modem  times,  the 
exercise  of  the  power  of  preemption  appears  to  be  confined  to  goods 
the  contraband  character  of  which  is  doubtful." 

Voyage. 


Preliminary. 


§984.  Since  neutral  property  at  sea  is  seized  by  a  belligerent 
because  of  assistance  to  the  enemy,  it  follows  that  the  voyage  is  a 
question  often  of  vital  importance.  Every  merchant  ship,  almost 
without  exception,  sails  on  a  certain  voyage  which  may,  or  may  not, 
be  disclosed  in  her  papers  on  board,  which  papers  should  also  show 
the  consignee  of  the  goods,  if  any.*'  If  a  ship  is  sailing  from  one 
neutral  port  to  another  far  removed  from  the  confines  of  either 
belligerent,  there  is  little  groimd  in  fact  to  suspect  any  assistance  to 


'^  ".  .  .  Preemption,  or  the  right  of 
a  government  to  purchase  for  its  own 
use  the  property  of  the  subjects  of 
another  power,  instead  of  allowing  such 
property  to  reach  its  original  destina- 
tion," Manning,  Int.  L.,  2  ed.  Amos. 
(1875)  393.  "Under -the  doctrine  of 
preemption,  goods  of  the  nature  of 
conditional  contraband  have  sometimes 
Ix^n  intercepted  by  a  belligerent  when 
tx)und  for  an  enemy  destination  and 
paid  for  with  a  fair  profit,"  Wilson, 
Int.  L.,  (1910)  437. 

^*  For  a  discussion,  see  Manning,  Int. 


L.,  2  ed.  Amos.  (1875)  393  et  seq.;  3 
Phillimore.  Int.  L.,  3  ed.  (1879-1888) 
449-451;  Wilson,  Int.  L.,  (1910)  437. 
"The  Sarah  Christina,"  1  C.  Rob.  237 
(1799). 

**  "The  ship's  papers  are  conclusive 
proof  both  as  to  the  voyage  on  which 
the  vessel  is  engaged  and  as  to  the  port 
of  discharge  of  the  goods,  unless  she  is 
found  clearly  out  of  the  course  indi- 
cated by  her  papers,  and  unable  to 
give  adequate  reasons  to  justify  such 
deviation."  Declaration  of  London  of 
1909.    Article  35. 
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the  enemy.  Whereas,  if  a  vessel  is  sailing  toward  an  enemy  port, 
there  is  ground  to  suppose  some  reason  for  capture.  The  question, 
therefore,  of  voyage  is  of  importance  as  a  fact  in  determining  whether 
the  ship  is  liable  to  capture.  It  is  necessary  to  discuss  (A)  return 
voyage;   (B)  continuous  voyage. 

Return  Voyage. 

§985.  In  the  case  where  a  ship  engages  in  a  voyage  which  exposes 
it  to  capture  and  succeeds  in  eluding  the  belligerent  warships  and 
safely  accomplishing  the  voyage,  the  question  of  how  far  she  is 
liable  to  be  seized  on  her  rettun  voyage  frequently  arises,  that  is, 
how  long  after  the  accomplishment  of  the  illegal  act  does  the  liability 
to  the  penatty  remain.  The  former  practice  was  to  seize  on  return 
voyage  where  a  ship  sailed  on  the  outward  voyage  with  contraband 
goods.  The  modem  rule  is  that  the  vessel  is  not  liable  to  capture 
on  such  return  voyage  unless  she  has  sailed  on  the  outward  voyage 
with  false  papers. ^  Where  a  ship  has  succeeded  in  running  a  blockade, 
she  is  liable  to  be  taken  at  any  time  on  the  return  voyage,  and  when 
she  successfully  leaves  the  port,  may  be  taken  any  time  during  that 
voyage.*  There  is,  however,  a  difference  of  opinion,  as  some  writers 
think  that  the  ship  can  only  be  taken  in  every  such  case  at  the 
entrance  to  the  blockaded  port.' 


Continuous  Voyage. 

§986.    Where  a  ship  is  exposed  to  danger  of  capture  because  of  the 
particular  voyage,  she  may  endeavor  to  avoid  the  exposure  and 


*  Not  liable  to  capture  on  return 
voyage  for  having  carried  contraband 
on  outward  voyage;  "  The  Margaretha 
Magdalena,"  2  C.  Rob.  138  (1799) 
Dictum  at  140.  "The  Nancy,"  3  C. 
Rob.  122  (1800)  ship  and  cargo  con- 
demned. "The  Richmond,"  5  C.  Rob. 
325  (1804).  "The  Alwina,"  British 
Prize  Court  T.  L.  R.  32,  494;  lOAmer. 
J.  Int.  Law,  646;  a  neutral  vessel  with 
false  papers  had  been  engaged  in  carry- 
ing contraband  intended  to  be  delivered 
to  enemy  agents  or  enemy  vessels  of 
war,  but  that  intention  had  been  frus- 
trated or  abandoned  and  the  goods 
were  sold  and  delivered  to  other  buyers; 
held,  the  vessel,  if  captured  and  seized 


as  prize  on  the  return  voyage,  is 
not  liable  to  confiscation.  1879 — War 
between  Peru  and  Chili.  The  Crerman 
war  vessel,  "Luxor,"  having  carried 
contraband  from  Montevideo  to 
Valparaiso,  was  seized  in  the  harbor  of 
Callao  in  Peru,  condemned  by  the 
Peruvian  prize  courts,  and  released  on 
representations  from  Germany;  2 
Oppenhdm,  Int.  L.,  2  ed.  (1912)  507. 

•  Bynkershoek,  Law  of  War,  (1737) 
Du  Ponceau  Trans.  31.  "  The  Welvart 
Van  Pillaw,"  2  C.  Rob.  128  (1795). 
"General  Hamilton,"  6  C.  Rob.  61 
(1805). 

*  See  j998,  post.,  on  penalty  for 
running  blockade. 
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accomplish  the  same  ends  by  an  indirect  voyage,  of  which  several 
instances  will  occur:*  (A)  When  the  voyage  from  one  port  to  another 
incurs  a  liability  to  seizure,  but  the  voyage  may  be  made  .&x>in 
another  port  to  the  same  destination  with  impunity,  the  consignors 
will  endeavor  to  avoid  the  penalty  by  shipping  from  the  first  port 
to  the  other  and  then  to  the  destination.    The  belligerent  prize 
courts  will  generally  condemn  if.  in  fact,  there  is  a  continuity  of 
voyage  from  the  first  destination  to  the  other,  feven  though  the  goods 
^have  been  lifted  with  the  ostensible  purpose  of  breaking  the  voyage.' 
(B)  Where  the  property  is  liable  to  capture  during  the  whole  of  a 
certain  voyage,  the  owner  may  endeavor  to  shorten  the  exposed  part 
by  shipping  to  another  than  the  real  point  of  destination  and  then 
reshipping  to  the  latter.      Where  the  reshipment  is  overland  or  by 
another  ship,  the  transaction  is  more  accurately  described  as  con- 
tinuous transportation.     It  is  apparent  in  fact  that  there  was  one 
voyage  intended  and  the  circumstances  that  it  was  broken  into  two 
legs  will  not  remove  the  liability  as  to  any  part  of  the  whole.     The 
two  cases  which  arise  are  (a)  contraband,  (b)  running  blockade, 
(a)  The  seizure  of  contraband  proceeds,  as  we  have  indicated,  upon 


*  The  rule  of  continuous  voyage  has 
been  applied  chiefly  in  four  cases:  (1) 
Where  subjects  of  a  belligerent  trade 
with  the  enemy;  (2)  Where  subjects  of 
a  neutral  carry  on  coastwise  or  colonial 
trade  of  a  belligerent,  contrary  to  the 
rule  of  1756;  (3)  Where  a  neutral 
carries  contraband  to  a  belligerent 
port;  (4)  Where  a  neutral  intends  to 
ultimately  break  a  blockade;  L.  H. 
Woolsey,  4  Amer.  J.  Int.  Law,  823. 

•  The  doctrine  of  continuous  voyage 
was  first  applied  by  Lord  Stowell  during 
the  English  and  French  War  of  the 
Revolution  to  prevent  evasions  of  the 
rule  of  1756.  In  order  to  evade  this 
rule,  neutrals  imported  first  into  some 
port  with  which  trade  \\'ith  the  colony 
or  mother  country  was  permissible,  and 
then  re-exported  to  a  port  of  real  des- 
tination. The  English  court  said  that 
there  was  a  continuous  voyage  from 
one  p«^rt  to  the  other  notwithstanding 
the  intervening  call  at  the  next  port; 
"The  Ebenezer,"  6  C.  Rob.  250  (1806); 


"The  Schoone  Sophie,"  6  C.  Rob.  25 In 
(1805).  "The  Maria,"  5  C.  Rob.  365 
( 1 805 ) .  See  discussion.  *  *  The  Doctrine 
of  Continuous  Voyage  as  Applied  to 
Contraband."  18  Col.  Law  Rev.  n.  590. 
"Early  Cases  on  the  Doctrine  of  Con- 
tinuous Voyages,"  Lester  H.  Woolsey, 
4  Amer.  J.  Int.  Law,  823  et  seq.  "  The 
Doctrine  of  Continuous  Voyages," 
Charles  Burke  Elliott,  1  Amer.  J.  Int. 
Law,  61  et  seq.  "The  Doctrine  of 
Continuous  Voyages  in  the  18th 
Century,"  Harmodio  Arias.  9  Amer 
J.  Int.  Law,  583  et  seq.  "The  'Con- 
tinuous Voyage*  Doctrine  during  the 
Civil  War  and  Now,"  Simeon  E.  Bald- 
win, 9  Amer.  J.  Int.  Law,  793  et  seq. 
"  The  Doctrine  of  Continuous  Voyage," 
Charles  N.  Gregory,  24  Har.  Law  Rev 
167  et  seq.;  2  Cobbett  Cases,  (1913) 
466  et  seq.;  2  Halleck,  Int.  L.,  4  ed. 
(1908)  341-344;  Walker,  Science,  Int. 
L.,  (1893)  512  et  seq.;  Woolsey,  Int. 
L..  6  ed.  (1897)  355  et  seq.;  Wilson, 
Int.  L.,  (1910)  459  et  seq. 
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the  f)rinciple  of  preventing  the  enemy  from  augmenting  his  resources.* 
Therefore,  if  the  goods  are  going  to  a  neutral  port  far  remote  from 
the  enemy  territory  or  scene  of  hostilities,  there  is  no  groimd  to 
seize. '  The  nearer  the  shipment  proceeds  to  the  enemy,  the  greater 
the  liability  to  capture.  There  has  been  some  objection  ma4e  to 
the  application  of  the  doctrine  of  continuous  voyage  to  a  shipment 
to  a  neutral  port  with  the  object  of  an  ultimate  destination  to  an 
enemy  port,  particularly  where  the  transportation  is  by  land.^ 

(b)  There  are  states  which  capture  a  vessel  for  attempting  to  run 
a  blockade  as  soon  as  she  starts  on  her  voyage  to  the  blockaded  port 
with  that  intention.  In  these  cases  the  owner  will  sometimes  ship 
the  goods  to  another  than  the  enemy  port,  and  then  reship  in  the 
attempt  to  reduce  the  exposed  portion.  The  application  of  the 
doctrine  in  these  cases  prevents  the  evasion  by  the  neutral.  Strong 
objection  has  also  been  made  by  the  writers  to  this  practice,*  and 
there  are  some  states  which  take  the  groimd  that  the  ship  must  be  cap- 
tured, if  at  all,  when  entering  or  attempting  to  enter  a  blockaded 
port.*^ 

It  may  also  occur  that  a  shipment  will  be  upon  a  voyage  which 
is  safe  from  capture,  but  if  the  voyage  is  broken  up,  will  be  liable  to 
capture  if  the  first  leg  is  considered  separately.  Therefore  the 
doctrine  is  applied  here  to  make  the  whole  voyage  free  from  liability 
to  seizure.* 


•  See  §978,  ante. 

^  For  a  discussion  of  the  doctrine  of 
continuous  voyage  as  applied  to  contra- 
band, see  Hall,  Int.  Law,  7  ed.  (1917) 
720  and  notes.  "The  decision  of  the 
Russian  Prize  Court  during  the  Russo- 
Japanese  War,  1904,  in  the  case  of  the 
S.  S.  '  Allanton,'  seems  contrary  to  any 
view  hitherto  put  forward.  The  vessel 
was  on  a  voyage  from  Japan  to  the 
neutral  port  of  Shanghai  with  a  cargo 
of  coal,  which  Russia  had  declared  to  be 
absolute  contraband.  It  is  impossible 
to  see  how  the  doctrine  of  *  continuity 
of  voyage  *  could  apply  to  such  a  case, 
as  the  vessel  was  not  out  of  its  course. 
(See  the  case  discussed  in  Smith  and 
Sibley,  Int.  Law.  p.  243.)  An  Italian 
Prize  Court  in  the  war  with  Abyssinia 
(1896)  upheld  the  seizure  of  the 
'  Doelwijk,*  a  Dutch  vessel  bound  for  a 


French  port,  but  carrying  a  cargo  of 
arms  and  ammunition  ultimately  des- 
tined for  Abyssinia;"  2  Halleck,  Int. 
L.,  4ed.  (1908)  344n». 

*  The  doctrine  of  continuous  voyage 
as  applied  to  blockade;  see  Hall,  Int. 
Law,  7 ed.  (1917)780.  "Whatevermay 
be  the  ulterior  destination  of  a  vessel  of 
of  her  cargo,  she  cannot  be  captured  for 
breach  of  blockade,  if,  at  the  moment, 
she  is  on  her  way  to  a  non-blockaded 
port."  Article  19,  Declaration  of 
London  of  1909. 

•^See  §998,  post,  on  penalty  for 
running  blockade. 

•  L.  H.  Woolsey,  4  Amer.  J.  Int.  Law, 
840,  says  that  the  rule  was  applied  in 
the  case  of  "  The  Immanuel,"  2  C.  Rob. 
186,  to  restore  cargo  of  a  neutral,  which 
captor  claimed  was  to  be  condemned  as 
trading    between    enemy    ports,    but 
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The  doctrine  of  continuous  voyage  is  that  if  it  appears  in  fact 
that  the  vo3rage  on  which  a  ship  is  taken,  is  part  of  a  larger  voyage, 
the  case  must  be  considered  as  if  the  ship  were  taken  on  the  larger 
voyage  and  the  smaller  segment  disregarded.  The  principle  was 
first  applied  when  the  ship  was  taken  on  the  last  leg  of  the  voyage, 
which  therefore  was  said  to  be  a  continuation  of  the  first  or  larger 
voyage,  but  in  the  latter  application  the  ships  were  taken  on  the 
first  leg,  which  could  not  accurately  be  described  as  a  continuation 
of  something  in  the  future.  Part  of  the  criticism  leveled  against 
this  latter  application  no  doubt  proceeded  from  misapprehension 
caused  by  the  use  of  the  word  "continuous"  thereby  giving  rise  to 
the  supposition  that  a  ship  must  be  seized  on  the  last  leg  of  the 
voyage.  The  application  of  the  doctrine  of  continuous  voyage  has 
given  rise  to  considerable  discussion  and  there  is  a  difference  in 
opinion  among  the  writers  and  in  practice  so  that  we  cannot  make 
any  definite  statement  as  to  the  law.'' 


Postal  Correspondence. 

§987.  A  contention^®  has  been  made  for  the  inviolability  of  postal 
correspondence  on  the  grotmd  that  no  military  use  is  served  by 
seizing  it,  and  that  innocent  persons  are  often  greatly  inconvenienced, 
and  the  course  of  communication  between  various  cotmtries  inter- 
fered with,  which  latter  has  a  serious  effect  upon  the  flow  of  inter- 
national commerce."  Where,  however,  a  belligerent  uses  postal  corre- 
spondence as  a  cover  for  noxious  goods,  the  reason  for  the  exemption 
fails." 


which  had  come  from  Hambtirg,  a 
neutral  port,  to  an  enemy  port,  where 
it  had  touched  only,  and  therefore  the 
voyage  was  not,  in  fact,  between  enemy 
ports,  being  a  continuation  of  the  orig- 
inal voyage  from  a  neutral  port  to  a 
colony  of  France. 

***  See  references  in  n.  5,  ante. 

"Hague  Convention  (1907)  No.  11, 
Art.  1-2.  Some  states  have  made 
treaties  providing  for  exemption  of 
postal  correspondence  but  in  no  case 
has  that  absolute  immunity  been  con- 
ceded; Lawrence,  Int.  Law,  5  ed. 
(1913)  459  et  seq.;  Manning,  Int.  L., 
2  ed.  Amos.  (1875)  391. 

"  See  discussion,  Hershey,  Int.  L., 


(1912)  423n^*;  Lawrence,  Int.  Law,  5 
ed.  (1913)  460;  Manning,  Int.  L.,  2  ed. 
Amos.  (1875)  391;  2  Westlake,  Int.  L., 
2ed.  (1913)  184  et  seq. 

""The  Tubanita."  "The  Geteria," 
"The  Hollandia"  (Cargo  X)  T.  L.  R. 
32,  529  (1916);  10  Amer.  J.  Int.  Law, 
654.  It  was  held  in  these  cases  that 
rubber  was  not  exempt  as  postal  cor- 
respondence tmder  Article  1  of  the 
Hague  Convention.  That  to  attempt 
to  send  a  parcel  of  rubber  as  regular 
postal  correspondence  under  the  con- 
vention was  dishonest,  and  that  the 
property  was  subject  to  condemnation 
as  contraband. 
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§1988-990  Destruction  of  Property. 

Personal  Effects  of  Captain  and  Crew. 

§988.  The  personal  effects  of  the  captain  and  the  crew  of  a 
captured  ship  are  generally  not  condemned  as  a  prize.  This  rule 
seems  to  be  adopted  out  of  consideration  for  the  mariners  of  the  ship.^' 

Destruction  of  Property  at  Sea. 


Preliminary. 


§989.  Private  property  is  sometimes  destroyed  at  sea  without 
being  taken  in  for  condemnation,  and  while  such  destruction  is 
within  the  tmdoubted  power  of  the  belligerent  state,  the  question 
is  how  far  the  exercise  of  that  power  is  restrained  by  the  international 
factors  of  conduct."  Two  instances  may  occur:  (A)  destruction  as 
incident  to  naval  operations;  (B)  destruction  merely  as  an  act  of 
violence  against  the  property. 

Destruction  in  Naval  Operations. 

§990.  Property  may  be  destroyed  during  naval  operations,  which 
seems  to  be  inevitable.**  No  naval  commander  can  be  expected 
to  relax  his  efforts  to  defeat  the  enemy  fleet  because  of  private 
property,  neutral  or  enemy,  within  the  area  of  the  engagement,  and 
no  contention  for  any  such  restriction  has  been  made.  Cases  of 
this  kind  will  be  rare,  for  private  vessels  will,  out  of  ordinary  prudence, 
avoid,  as  far  as  possible,  being  involved  in  a  situation  of  this  kind. 
The  principal  question  in  this  connection  has  risen  over  floating 
mines  which  may  destroy  private  vessels  as  well  as  public  ships. 
An  effort  has  accordingly  been  made  to  restrict  belligerent  operations 
to  mines  which  will  be  harmless  a  few  hours  after  being  set  afloat. 
Notwithstanding  this  expression  of  opinion  based  on  humanitarian 
and  commercial  grounds,  recent  belligerents  have  used  mines  which 
remain  a  deadly  menace  to  navigation  for  a  long  period  of  time. 
The  self-interest  of  some  of  the  belligerents  and  their  desire  to  over- 
come the  enemy  in  this  case  is  stronger  than  any  other  factor.* 

"2  Westlake,  Int.  L.,  2  ed.  (1913)  "The  Destruction  of  Neutral  Property 

154.    See  11046,  post,  on  captain  and  on  Enemy  Vessels,"  Quincy  Wright, 

crew  of  merchantman.  '  1 1  Amer.  J.  Int.  Law,  358  et  seq. 

^*  For  a  discussion,  see  Lawrence,  Int.  **  See    1752,    ante,    on    submarine 

Law,  5  ed.  (1913)  482  et  seq.;  2  West-  forces  in  conduct  of  hostilities. 

lake,  Int.  L.,  2  ©d.  (1913)  309  et  seq.;  *  1904 — Russo-Japanese   War. — The 

Wilson,   Int.   L.,   (1910)   412  et  seq.  Japanese   turned   loose   mines    which 
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Destruction  as  an  Act  of  Violence  Directed  Merely  Against  the 

Property. 


Preliminary. 


§991.  Private  property  which  has  been  captured  will  sometimes 
be  destroyed  instead  of  being  taken  in  for  condemnation,  and  in 
other  cases  will  be  destroyed  on  sight  without  capture,  and  the 
subject  will  be  discussed  under  these  headings.*  It  will  be  noted 
that  in  this  case,  there  is  no  destruction  as  incident  to  naval  operations. 

Destruction  in  Lieu  of  Condemnation. 

§992.  Cases  will  occur  where  it  is  practically  impossible  to  take 
the  property  in  for  condemnation,  as  where  the  capturing  ship 
cannot  spare  a  prize  crew,  the  captured  vessel  is  unseawortl^y, 
there  is  an  infectious  disease  on  board,  or  there  is  imminent  danger 
of  recapture  from  the  enemy  cruisers  in  the  neighborhood.  Or 
where  condemnation  is  impossible  in  fact  because  the  capturing  state 
has  no  accessible  ports  to  which  the  ship  can  be  taken.'  Destruction 
has  been  practiced  freely  in  all  of  these  cases  and  there  seems  to  be 
no  international  factor  operating  to  prevent  it,  the  only  question 
being  whether  these  circumstances,  or  one  of  them,  are  actually 
present  and  whether  the  captor  destroys  in  good  faith  or  takes  advan- 
tage of  the  situation  to  engage  in  wanton  destruction.  Since  there 
is  no  opportunity  for  a  judicial  review,  there  is  danger  of  property 
not  subject  to  capture  being  destroyed,  which,  while  indefensible 


exploded,  in  some  cases,  after  the  war 
had  closed.  For  a  case  of  destruction 
because  of  failure  to  obey  orders  of 
capturing  vessel:  Chino- Japanese  War 
(1894),  "Kowshing,"  British  transport 
vessel  engaged  in  carrying  Chinese 
troops, sunk  by  Japanese  cruiser,  2  Cob- 
bett  Cases,  (1913)285.  War  of  the  Ger- 
man Aggression,  1914-18. — The  Ger- 
mans systematically  strewed  the  North 
Sea  with  floating  mines  which  were  con- 
structed to  remain  of  deadly  effect 
as  long  as  they  were  afloat.  These 
mines  will  undoubtedly  prove  a  menace 
to  commercial  navigation  for  many 
years  to  come;  and  during  the  war  have 
caused  the  destruction  of  much  private 


property  and  the  lives  of  civilians. 

« Twiss,  War,  2  ed.  (1875)  332,  says 
that  the  destruction  of  enemy  vessels 
on  the  high  sea  is  justified  under  the 
general  law  of  nations  and  the  only 
obligation  to  bring  in  for  condemnation 
arises  fro  n  the  municipal  law.  But  that 
where  the  property  is  neutral  the  act  of 
destruction  cannot  be  justified  to  the 
neutral  except  by  full  restitution  in  value. 

*  Sie  provisions  of  the  Declaration  of 
London  of  February  26,  1909,  Chap.  4 
as  to  destruction  of  neutral  prizes. 
"  The  Right  of  a  Belligerent  to  Destroy 
a  Captured  Prize,"  Francis  J.  Swayze, 
18  Har.  Law  Rev.  284.  See  Hall,  Int. 
Law,  6  ed.  (1909)  452,  453. 
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in  theory,  seems  inevitable  in  practice,  and  sometimes  the  reparation 
cannot  in  fact  be  made.  There  is  no  doubt  that  the  more  civilized 
states  of  the  world  endeavor  to  restrain  such  destruction  by  their 
naval  officers  within  the  smallest  possible  limits,  not  only  because 
of  the  possibility  of  abuse,  but  because  of  the  needless  destruction 
of  property,  the  damage  to  which,  in  the  long  run,  reacts  in  part  on 
the  destroying  state.  On  the  other  hand,  states  of  a  lower  grade  of 
dvilization  will  throw  aside  all  restraints  and  destroy  on  the  high 
sea  as  they  do  on  land  in  jurisdiction  of  the  enemy.  A  few  cases 
are  referred  to  in  the  note.* 


Destruction  on  Sight  Without  Capture. 

§993.     Destruction  on  sight  without  capture  is  still  more  inde- 
fensible, as  there  is  greater  danger  of  destroying  innocent  property, 


*  "On  October  21,  1870,  Franco-Ger- 
man War,  the  French  cruiser  *Des- 
saix '  seized  two  German  mere'  antmen, 
the  'Ludwig*  and  the  'Vorwarts*, 
but  burned  them  because  she  could  not 
spare  a  prize  crew  to  navigate  the 
prizes  into  a  French  port.  The  neutral 
owners  of  part  of  the  cargo  claimed 
indemnities,  but  the  French  Consdl 
d'£tat  refused  to  grant  indemnities  on 
the  ground  that  the  action  of  the 
captor  was  lawful;"  Hall,  Int.  Law,  6 
ed.  (1909)  454n;  2  Oppenheim,  Int.  L., 
2  ed.  (1912)  244.  In  the  war  of  1812, 
the  United  States  of  America  instructed 
American  commanders  to  destroy  all 
captures  except  very  valuable  ones,  as 
there  were  not  enough  men  to  furnish 
prize  crews,  2  Oppenheim,  Int.  L.,  2 
ed.  (1912)  243.  Instructions  quoted  at 
length  by  Hall,  Int,  Law,  6  ed.  (1909) 
453,  who  says  seventy-four  British 
merchantmen  were  destroyed  under  the 
instructions.  Walker,  Science,  Int.  L., 
(1893)  323n«,  says  destruction  was 
systematically  resorted  to  by  the 
Americans  in  the  war  of  1812  and  by 
the  Confederates  in  the  Civil  War. 
During  the  Civil  War  in  America  the 
Confederate  States  destroyed  all  prizes 
because  there  was  no  port  open  for  their 
admission.   During  the  Russo-Japanese 


War,  Russian  cruisers  destroyed  twenty- 
one  Japanese  merchantmen.  Accord* 
ing  to  the  practice  of  Great  Britain  a 
prize  may  be  destroyed  only  when  it  is 
in  such  condition  as  to  preclude  its 
being  sent  in  for  adjudication  or  when 
the  capturing  vessel  is  unable  to  spare 
a  prize  crew  for  navigation,  2  Oppen- 
heim, Int.  L.,  2  ed.  (1912)  243.  See  2 
Halleck.  Int.  L.,  4  ed.  (1908)  310-312, 
for  instances  of  such  destruction  by 
Russia  during  the  Russo-Japanese  War. 
See  The  "Felicity,"  2  Dods.  381  (1819); 
2  Cobbett  Cases,  (1913)  177.  "The 
Giltra,"  Imperial  Supreme  Prize  Court 
in  Berlin,  10  Amer.  J.  Int.  Law,  921. 
An  enemy  merchant  ship  with  neutral 
goods  on  board  was  sunk  by  a  subma- 
rine. The  claim  of  the  neutral  owners 
for  compensation  was  rejected.  Al- 
though neutral  goods  shipped  on  an 
enemy  ship  are  not  subject  to  seizure^ 
yet  the  presence  of  the  goods  on  board 
cannot  exempt  the  ship  from  destruc- 
tion by  the  enemy  when  necessary. 
"The  Indian  Prince,"  ibid.,  10  Amer^ 
J.  Int.  Law,  930.  Enemy  ship  sunk 
with  neutral  cargo  on  board.  Claim  of 
neutral  owner  .for  compensation  re- 
jected. See  comments,  Quincy  Wright, 
1 1  Amer.  J.  Int.  Law,  358  et  seq. 
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but  sometimes  it  is  necessary  where  there  is  an  enemy  vessel  on  the 
horizon  which  will  probably  recapttire  in  a  short  period  of  time. 
The  use  of  the  submarine  raises  the  principal  instance  of  this  practice 
as  to  which  a  few  remarks  are  necessary.  The  case,  however,  does 
not  seem  to  be  distinguishable  from  any  other  case  of  danger  of 
immediate  recapture,  or  the  stilL  greater  danger  of  mistake  and 
abuse  of  discretion  for  which,  however,  there  is  an  international 
remedy,  which  remedy,  is  t)bviously  totally  inadequate  where  the 
lives  of  non-combatants  have  been  lost  by  the  destruction  of  the 
vessel.* 

The  case  of  the  submarine  requires  special  notice.  It  has  been 
contended  that  destruction  of  property  by  a  submarine  is  in  an 
exceptional  class.  The  submarine  is  a  very  delicate  instrument 
of  war  and  cannot  very  well  capture  a  ship  and  bring  it  in  for  adjudi- 
cation as  it  may  itself  be  easily  destroyed  by  gunfire,  even  from  a 
merchant  ship.  This  type  of  vessel  must,  therefore,  in  many  cases 
either  destroy  the  vessel  or  let  it  go.  The  choice  which  a  state 
will  make  between  these  coiu'ses  of  action  will  depend  on  the  civiliza- 
tion of  that  state.*  A  barbarous  cruel  state  will  destroy;  a  humane 
and  civilized  one  will  not. 

If,  therefore,  the  exigencies  of  the  warfare  prevent  visit  and  search 
or  the  taking  of  the  prize  into  court,  as  in  the  case  of  submarines,  it 
seems,  according  to  international  law,  that  there  is  no  restraint  on 
the  destruction.  In  land  warfare,  the  belligerent  will  destroy  neutral 
non-combatant  lives  and  property  whenever  necessary  in  carrying 
on  military  operations.  Thus,  in  a  siege  of  a  city,  neutrals  and  non- 
combatants  will  be  starved  to  death  or  damaged  in  the  assault  on 
the  place,  and  there  will  be  no  infraction  of  international  law  by 


*  War  of  the  German  Aggression 
(1914-18),  January  28,  1915.— The 
American  vessel.  "W.  P.  Fry,"  was 
destroyed  on  the  high  seas  by  a  German 
cruiser,  the  "Fry"  being  bound  to  an 
enemy  port  with  cargo  of  wheat,  condi- 
tional contraband.  The  German  Gov- 
ernment contended  that  the  matter  was 
to  be  made  the  subject  of  an  adjudica- 
tion of  a  German  prize  court,  which 
seemed  to  be  necessary  under  treaties 
between  Germany  and  the  United 
States  of  America,  by  which  Germany 
was  bound  to  pay  full  value  for  all 
contraband  used  or  destroyed.     The 


United  States  of  America,  however, 
contended  the  matter  was  to  be  dis- 
posed of  without  being  sent  to  a  Ger- 
man prize  court,  9  Amer.  Jour.  Int. 
I^w,  Special  Supplement,  180-193. 
For  a  discussion  of  destruction  of 
neutral  vessels  in  the  War  of  the  Ger- 
man Aggression  (1914-18),  see  James 
W.  Gamer,  10  Amer.  J.  Int.  Law,  238 
et  seq. 

*  For  a  discussion  of  the  use  of  the 
submarine  against  property  and  per- 
sons, see  proceedings  Uth  Annual 
Meeting  of  the  American  Society  of 
International  I^w,  Proceedings  26-35. 
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the  military  commander.  It  lies  with  the  commander  of  the  forces 
in  each  case  to  determine  what  the  exigencies  of  war  are,  and  where 
those  exigencies  demand  it,  he  may  destroy  non-combatants  and 
neutrals  with  impunity.  The  states  have  purposely  left  open  the 
phrase  "exigencies  of  war"  because  it  will  vary  in  different  times 
and  in  different  wars.  Now  that  the  submarine  has  appeared  as  a 
new  engine  of  warfare,  the  exigencies  of  marine  warfare  are  changed 
and  it  is  no  longer  possible,  in  accordance  with  these  exigencies,  to 
distinguish  between  merchandise  and  passengers  and  between  com- 
batants and  non-combatants.  All,  therefore,  must  be  destroyed 
together.  While  the  destruction  of  life  is  shocking,  the  case  is  the 
same  as  the  destruction  of  lives  within  a  besieged  dty.  The  only 
difference  is,  this  is  a  new  case  to  which  the  attention  of  the  world 
has  not  yet  been  directed. 

It  is  impossible  not  to  feel  the  weight  of  these  arguments  in  favor 
of  the  submarine  and  the  answer  is  not  easy  to  frame.  It  is  believed 
to  be  as  follows:  The  whole  of  the  restraint  on  the  waging  of  war 
has  proceeded  out  of  regard  for  the  value  of  property,  preservation 
of  commerce,  and  feelings  of  humanity,  sparing  the  lives  of  non- 
combatants,  particularly  women  and  children;  and  the  consideration 
is  applicable  to  the  submarine  as  to  any  other  engine  of  warfare. 
The  analogy  as  to  operation  on  land  is  false  because  the  non-com- 
batant in  a  belligerent  state  is  directly  involved  in  the  military 
opemtions  whi^  obviously  cannot  be  suspended  out  of  consideration 
for  him;  but  the  merchant  ship  at  sea  is  not  within  the  range  of  any 
such  proceedings  and  may  be  left  alone  without  relaxing  any  eflFort 
to  overcome  the  enemy.  Furthermore,  the  neutral  ship  is  on  the 
high  sea  which  is  free  to  all  and  from  which  it  cannot  be  excluded 
because  two  or  more  other  states  engage  in  war.  The  destruction 
is  a  wanton  act  of  aggression,  excusable  only  on  the  grotmd  that  the 
submarine  is  such  an  engine  of  warfare  that  it  cannot  affect  property 
and  is  used  for  only  hostile  attack  and  therefore  if  used  against 
property  must  be  used  by  way  of  destruction.  The  invention  of 
new  implements  of  warfare,  as  poison  gas,  is  one  thing  where  the  direct 
military  operations  are  involved,  but  the  use  of  new  means  necessarily 
involving  destruction  of  innocent  neutral  property,  and  that  need- 
lessly, is  another  thing.  A  belligerent  cannot  excuse  indiscriminate 
destruction  of  all  property  on  the  ground  that  it  is  imable  to  provide 
itself  with  a  means  of  separating  the  property  subject  to  seizure 
before  the  destruction. 
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Preliminary. 


§994.  A  blockade  has  already  been  defined^  and  considered  as  an 
act  of  war  between  the  belligerent  states.*  Since  we  are  now  dis- 
cussing private  property,  we  must  inquire  how  such  property  may 
be  affected  by  the  blockade.  Property  may,  for  the  purposes  of  this 
discussion,  be  divided  into  property  exempt  and  property  subject 
to  be  seized  on  the  high  sea.  All  property  subject  to  be  seized  may 
be  taken  as  well  at  the  entrance  to  a  blockaded  port  as  anjrwhere  else, 
and  as  to  such  property  the  questions  as  to  a  blockade  are  not  mate- 
rial. Property  exempt,  as  neutral  ships,  are  the  ones  affected  by 
the  blockade.  All  such  may  proceed  without  danger  of  being  taken 
on  the  high  seas,  even  under  the  guns  of  a  belligerent  cruiser,  and  the 
question  is  how  they  may  be  affected  by  entering  or  leaving  a 
blockaded  port.  The  discussion,  therefore,  will  be  devoted  to  a 
consideration  of  blockade  as  to  neutrals.*  We  start  with  the  fact 
that  the  act  of  blockade  can  only  be  carried  into  effect  as  to  property 
by  capturing  and  condemning  the  property  going  in  or  coming  out 
of  the  blockaded  port.    It  is  incumbent,  therefore,  upon  the  blockad- 


'  See  §568,  ante,  on  pacific  blockade, 
and  §768,  ante,  on  blockade  in  the 
course  of  hostilities. 

*  "Blockade  is  the  obstruction  of 
communication  with  a  place  in  the 
possession  of  one  of  the  belligerents  by 
the  armed  forces  of  the  other  bellig- 
erent. The  form  which  blockade  takes 
in  most  cases  is  that  of  obstruction  of 
commimication  by  water,**  Wilson  & 
Tucker,  Int.  L.,  (1901)  314.  "Every 
belligerent  has  a  right  to  blockade  the 
ports  of  his  enemy;  but  in  order  to 
render  neutral  vessels  liable  to  the 
penalty  which  attaches  to  a  breach  of 
blockade,  there  must  be, — First,  An 
actual  blockade  imposed  by  competent 
authority.  Secondly,  Notice  thereof. 
Thirdly,  A  violation  of  the  blockade. 
There  remains  to  be  considered, 
Fotuthly,  The  penalty  which  attaches 
to  a  breach  of  blockade,  2  Wildman, 
Int.  L.,  (1850)  178. 


*  For  discussion  of  blockade,  see 
Bynkershoek,  Law  of  War,  (1737)  Du 
Ponceau  Trans.  82  e^seq.;  2  HaHeck, 
Int.  L.,  4  ed.  (1908)  210  et  seq.;  Law- 
rence, Int.  Law,  5  ed.  (1913)  675  etseq.; 
Manning,  Int.  L.,  2  ed.  Amos.  (1875) 
400  et  seq. ;  2  Oppenheim,  Int.  L.,  2  ed. 
(1912)  450  et  seq.;  3  Phillimore,  Int. 
L.,  3  ed.  (1879-1888)  473-521;  Twiss, 
War,  2  ed.  (1875)  190  et  seq.;  2  West- 
lake,  Int.  L.,  2  ed.  (1913)  255  et  seq.; 
2  Wildman,  Int.  L.,  (1850)  178  et  seq.; 
Wilson,  Int.  L.,  (1910)  314  et  seq.; 
Wilson  &  Tucker.  Int.  L.,  (1901)  439 
et  seq.;  Woolsey,  Int.  L.,  6  ed.  (1897) 
342  et  seq.  "Some  of  the  Law  <rf 
Blockade,**  Alexandor  Holtzoff,  10 
Amer.  J.  Int.  Law,  53.  Declaration  of 
London  of  February  26,  1909,  Chap.  1. 
As  to  blockade  in  War  of  German 
Aggression  (1914-18),  see  James  W. 
Gamer,  9  Amer.  J.  Int.  Law,  818  et 
seq. 
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ing  force  to  catch  the  property,  and  any  vessel  which  succeeds  in 
running  the  blockade  and  escaping  capture  is  not  affected  by  it. 
Blockade  is  as  old  as  sea  warfare*" — indeed,  one  of  the  most  obvious 
means  of  appl3dng  force  against  the  enemy. 

Neutrals  in  Blockade. 

§995.  The  factors  which  produced  the  amelioration  of  the  former 
severe  treatment  of  property  in  general  did  not  have  any  effect  on 
blockade  as  such,  but  merely  induced  what  has  been  described  as  a 
mitigation  of  the  rigor  of  blockade  as  concerning  neutrals.  A 
blockade  is  exactly  analagous  to  a  siege  by  land**  and  neutrals  coming 
from  or  to  a  blockaded  port  are  imder  the  suspicion,  irrebutable  in 
fact,  of  assisting  the  besieged  port.  A  belligerent  is  therefore  justified 
in  taking  the  position  that  neutral  ships  coming  in  or  out  of  a 
blockaded  port  shall  be  seized,  irrespective  of  what  the  errand  of 
the  ship  really  was.  Neutral  commerce  has  gradually  obtained 
certain  restrictions  on  the  exercise  of  this  power,  which  .will  now  be 
discussed,  and  which  involve  a  definition  of  the  blockade  which  a 
neutral  vessel  is  bound  imder  penalty  to  observe,  and  the  respects 
in  which  it  may  be  seized  for  its  violation." 


Institution  op  Blockade. 

§996:    The  blockade  must  be  instituted  as  an  act  of  state.*'    It 
must  be  ordered  by  a  competent  authority,  and  all  cases  where  a 


»•  Twiss,  War,  2  ed.  (1875)  191  et  seq. 

**  As  to  distinction  between  siege  and 
blockade,  see  2  Halleck,  Int.  L.,  4  ed. 
(1908)  212;  2  Oppenheim,  Int.  L.,  2  ed. 
(1912)  451.  Distinction  is  sometimes 
overlooked,  e.  g.,  Manning,  Int.  L.  2 
ed.  Amos.  (1875)  401. 

"  Sometimes  a  state  will  blockade  the 
ports  of  a  revolted  portion  of  the  com- 
munity and  the  question  will  arise  as 
to  whether  such  a  blockade  is  the  same 
as  a  blockade  instituted  in  a  war 
between  two  independent  states.  "  Ac- 
cording to  the  courts  of  the  United 
States,  to  create  the  right  of  blockade 
and  other  belligerent  rights,  as  against 
■neutrals,  it  is  not  necessary  that  the 
party  claiming  them  should  be  at  war 


with  a  separate  and  independent  power. 
The  parties  to  a  dvil  war  are  in  the 
same  predicament  as  two  nations  who 
engage  in  a  contest  and  have  recourse 
to  anns.  See  prize  cases  determined 
in  the  Supreme  Court  of  the  United 
States,  1862;  2  Black,  635;  The 
'Brilliante'  v.  United  States,  1  Am. 
Law  Rep.  N.  S.  334;"  2  Halleck,  Int. 
L.,  4  ed.  (1908)  210n".  See  Woolsey, 
Int.  L.,  6ed.  (1897)  294. 

"  For  establishment  of  blockade  in 
the  Crimean  War  by  commanders  of 
French  and  British  fleets,  see  Twiss, 
War,  2  ed.  (1875)  227.  For  decree  of 
the  States  General  of  Holland  of  June 
26,  1630,  see  Bynkershoek,  Law  of 
War,  (1737)  Du  Ponceau  Trans.  87. 
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notice  of  blockade  is  shown,  a  preliminary  question  will  arise  as 
to  the  authority  of  the  official  giving  the  notice  or  imposing  a  blockade. 
Ordinarily,  there  is  no  difficulty  on  this  point.** 


Maintenance  of  Blockade. 

§997.  There  must  be  a  complete  blockade  in  fact.**  Not  only 
is  it  necessary  for  a  particular  vessel  to  be  captured,  but  the  blockade 
must  be  maintained  to  such  an  extent  that  there  is  danger  of  every 
vessel  being  captured.  When  the  blockade  is  actually  maintained 
by  sufficient  force,  it  will  be  conclusively  presumed  that  all  vessels 
are  liable  to  be  affected,  and  the  circumstance  that  some  vessels 
succeed  in  running  the  blockade  is  immaterial,  but  where  the  blockade 
is  broken  by  superior  force  of  the  enemy,  by  relaxation  of  the  blockad- 
ing force  or  by  act  of  the  blockading  state  discontinuing  the  blockade, 
it  no  longer  exists  in  fact.  A  seizure  of  any  particular  ship  under 
such  circumstances  is  therefore  invalid  unless  otherwise  liable  to 
seizure. 

The  blockade  must  be  effectively  maintained  as  against  neutrals.* 
It  is  perfectly  obvious  that  a  ship  of  the  enemy  which  is  able  to  sail 
out  of  the  port  is  not  affected  by  the  blockade.  It  is  not  reasonable 
to  ask  neutral  ships  to  submit  to  any  greater  restraint  than  that  which 
is  imposed  upon  enemy  ships,  and  therefore,  if  the  blockading 
squadron  does  not  in  fact  maintain  the  blockade  by  force,  a  neutral 
ship  cannot  be  affected  because  the  looseness  of  the  blockade  does 
not  affect  the  enemy  ship.* 


"  For  discussion  of  institution  of 
blockade,  see  2  Halleck,  Int.  L.,  4  ed. 
(1908)  211;  2  Oppenheim,  Int.  L.,  2 
ed.  (1912)  456;  Wilson,  Int.  L.,  (1910) 
442. 

**  As  to  what  constitutes  a  blockade, 
see  Twiss,  War,  2  ed.  (1875)  197. 
Treaties  have  sometimes  provided  for 
the  amount  of  force  necessary  to  make  a 
blockade  valid,  see  Woolsey,  Int.  L., 
6ed.  (1897)  343. 

*  As  to  maintenance  of  blockade,  see 
2  Halleck,  Int.  L.,  4  ed.  (1908)  214  et 
seq.;  2  Oppenheim,  Int.  L.,  2  ed.  (1912) 
461;  Wilson,  Int.  L.,  (1910)  447. 

■  1861 — Dtiring  the  American  Civil 
War,  when  the  Federal  cruiser,  "Niag- 
ara," which  blockaded  Charleston,  was 


sent  away  and  her  place  was  taken 
after  five  days  by  the  "  Minnesota,"  the 
blockade  ceased  to  be  effective,  al- 
though the  Federal  Government  re- 
fused to  recognize  this.  When,  during 
the  Crimean  War,  Great  Britain 
allowed  Russian  vessels  to  export 
goods  from  blockaded  ports,  and 
accordingly  the  egress  of  such  vessels 
from  the  blockaded  port  of  Riga  was 
permitted,  the  blockade  of  Riga  ceased 
to  be  effective  because  it  tried  to  inter- 
fere with  neutral  commerce  only; 
therefore,  the  capture  of  the  Danish 
vessel  "Franciska"  for  attempting  to 
break  the  blockade  was  not  upheld,  2 
Oppenheim,  Int.  L.,  2  ed.  (1912)  465. 
"The  proclamation  of  the  President  of 
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§1998,  999 


Blockade. 

Penalty  for  Running  Blockade. 


§998.  The  penalty  of  death  was  imposed  in  early  times'  for  running 
blockade  and  it  is  probable  at  that  time,  with  the  small  volume  of 
commerce  which  existed,  that  the  blockade  runner  was  more  of  a 
privateer  than  a  merchantman.*  The  factors  we  have  alluded  to 
have  operated  to  mitigate  the  severity  of  the  penalty  imposed,  and 
the  practice  now  is  to  merely  confiscate  the  goods  on  board,  as  that 
course  effectually  accomplishes  the  object  of  the  blockade  which  is 
to  prevent  supplies  reaching  the  besieged.  The  ship  is  sometimes 
condemned  where  the  owner  is  infected  with  the  imlawful  ptirpose  of 
blockade  running.  In  some  cases  the  cargo  will  be  condemned  and 
the  ship  restored,  and  in  others  a  neutral  ship  may  leave  a  blockaded 
port  in  ballast  in  safety. 

Notification  of  Blockade. 

§999.  The  institution  of  a  blockade  must  be  notified  to  neutral 
states  and  their  members  in  order  that  they  may  have  knowledge 
thereof.'  Notification  is  given  by  the  blockading  state  of  a  proposed 
blockade  by  a  proclamation  or  notice  of  some  kind.  These  proclama- 
tions are  of  importance  because  they  indicate  the  scope  of  the  blockade, 
and  a  subordinate  official  cannot  extend  the  actual  operation  of  the 
blockade  beyond  the  scope  set  out  in  the  notice.' 


May  12,  1862,  not  only  relaxed  the 
blockade  so  far  as  to  let  in  vessels  duly 
licensed,  but  entirely  raised  the  block- 
ade of  the  ports  therein  named,  as 
respected  neutrals.  The  proviso  re- 
specting the  license  was  construed  to 
be  a  regulation  of  trade  with  places  in 
the  military  possession  of  the  Govern- 
ment; ('The  Alma,'  15  Law  Rep. 
N.  S.  663;)"  2  Halleck,  Int.  L.,  4  ed. 
(1908)  220n«.  Oppenheim,  Int.  L.,  2 
ed.  (1912)  Vol.  2,  450n*,  says  stone 
blockade  is  lawful,  but  no  penalty  can 
attach  to  neutral  vessel  for  attempting 
to  pass  the  barricade.  For  instance  of 
effective  blockade,  see  where  United 
States,  in  1898,  blockaded  the  north 
coast  and  part  of  the  south  coast  of 
Cuba  and  the  island  of  San  Juan,  2 
Halleck,  Int.  L..  4  ed.  (1908)  214. 

'  King  Demetrius  hung  the  master 
and  pilot  of  a  vessel  carrying  provisions 


to  Athens  which  he  was  besieging, 
Vattel,  (1758)  Chitty's  Trans.  Book 
III.  §117. 

*  Bynkershock,  Law  of  War,  (1737) 
Du  Ponceau  Trans.,  84,  85;  2  Oppen- 
heim, Int.  L.,  2  ed.  (1912)  466;  Mann- 
ing, Int.  L.,  2  ed.  Amos.  (1875)  401; 
Twiss,  War,  2  ed.  (1875)  195,  223;  2 
Halleck,  Int.  L.,  4  ed.  (1908)  222;  2 
Oppenheim,  Int.  L.,  2  ed.  (1912)  475. 

*  For  a  discussion  of  notification  of 
blockade,  see  2  Halleck,  Int.  L.,  4  ed. 
(1908)  223  et  seq.;  Wilson,  Int.  L., 
(1910)  444;  Woolsey,  Int.  L.,  6  ed. 
(1897)  345  etseq. 

*  For  form  of  notice  by  Great  Britain 
of  the  blockade  of  March  21,  1799,  of 
the  ports  of  the  United  Provinces,  see 
2  C.  Rob.  131.  Notification  of  a  block- 
ade is  an  act  of  high  sovereignty  and 
not  to  be  extended  by  those  employed 
to  carry  it  into  execution.     Notice  of 
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§§1000, 1001 


§1000.  The  owner  of  a  neutral  ship  or  neutral  property  must  be 
shown  to  have  knowledge  of  the  blockade  because  in  the  absence  of 
a  blockade  there  is  no  rule  of  international  law  preventing  ingress  or 
egress  into  a  port.  This  is  a  concession  to  neutrals  brought  about  by 
the  existence  of  the  factors  already  alluded  to.  It  is  assumed  to  be 
an  tmfair  and  tmreasonable  act  to  seize  the  property  of  an  innocent 
owner  who  has  no  knowledge  of  the  blockade.  Where  he  has  knowl- 
edge, he  is  expected  to  respect  the  blockade.^  This  knowledge  is 
acttial  or  prestuned.  It  is  commonly  expressed  in  the  books  that  the 
neutral  must  have  notice  of  the  blockade.  This  is  true,  but  the 
pivotal  fact  is  the  knowledge  of  the  blockade  which  exists  because 
of  the  notice.  The  communication  of  the  notice  raises  the  knowledge 
in  fact,  or  if  it  does  not  exist,  the  notice  may  be  of  such  a  nature  as 
to  raise  the  conclusive  presumption  that  knowledge  did  exist.* 

Place  and  Time  of  Capture. 

§100L  The  ship  may  be  taken  while  actually  entering  or  coming 
out  of  the  blockaded  port  or  at  any  time  after  setting  out  on  a  voyage 
with  the  intention  of  breaking  the  blockade  or  on  the  return  voyage 
after  coming  out.  There  is  a  difference  of  opinion  in  the  writers* 
and  in  practice  among  the  states  as  to  whether  the  capture  is  to  be 
confined  to  the  mouth  of  the  blockaded  port  or  to  be  extended  during 
the  whole  of  the  voyage  to  and  from.^® 


a  general  blockade  of  the  coast  of 
HoIIsttid,  untrue  in  fact,  is  not  available 
by  limitation  to  a  blockade  of  Amster- 
dam only  though  really  existing,  "The 
Henrick  and  Maria,"  1  C.  Rob.  146 
(1799).  It  was  held  iir  the  'Peterhoff.* 
5  Wall.  28  (1867),  that  the  mouth  of 
the  Rio  Grande  could  not  be  considered 
to  be  in  fact  included  in  the  blockade  of 
the  rebel  coast,  unless  so  expressly 
declared  in  the  proclamation.  Notice 
however  to  master  or  consignee  en- 
trusted with  power  over  the  vessel  is 
notice  to  the  owner,  "The  Colum- 
bia." 1  C.  Rob.  154  (1799). 

^  French  law  requires  actual  warning 
to  the  neutral.  British  courts  hold 
that  where  public  notice  has  been  given 
it  is  not  necessary  to  give  direct  notice. 


Twiss,  War,  2  ed.  (1875)  207  et  seq. 
Some  treaties  provide  for  warning  a 
ship  of  a  blockaded  port,  Woolsey, 
Int.  L.,  6ed.  (1897)  348. 

■  'As  to  knowledge  by  ship  lying  in 
blockaded  port,  see  "The  Vrouw 
Judith,"  1  C.  Rob.  150  (1799);  Wilson, 
Int.  L.,  (1910)  446.  Neutral  ship  over- 
taken by  a  blockade  while  in  port  is 
generally  allowed  a  certain  number  of 
days  to  complete  shipment  of  cargo 
and  set  sail,  or  if  not  loaded,  to  go  out 
in  ballast,  Woolsey,  Int.  L.,  6  ed. 
(1897)  342n». 

•  See  2  Halleck,  Int.  L.,  4  ed.  (1908) 
239;  2  Oppenheim,  Int.  L.,  2  ed.  (1912) 
475  et  seq.;  Twiss,  War,  2  ed.  (1875) 
218;  Woolsey,  Int.  L.,  6ed.  (1897)  351. 

^°  (a)    By    American,    English    and 
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§§1002,  1003 


Blockade. 


Neutral  Territory  Involved  in  a  Blockade. 

§1002.  Neutral  territory  may  be  itivolved  in  a  blockade  where  it 
is  so  contiguous  to  the  coast  or  ports  blockaded  that  the  maintenance 
of  the  blockade  will  interfere  with  commerce  to  and  from  the  neutral 
port.  The  two  cases  which  have  arisen  are  those  of  (A)  the  blockade 
of  the  mouth  of  the  river,  both  banks  in  the  possession  of  the  enemy, 
where  there  is  neutral  territory  on  the  upper  parts  of  the  river,  the 
ports  on  which  will  communicate  with  the  open  sea  through  the 
blockaded  mouth.  (B)  The  case  of  an  international  river,  where 
one  side  of  the  bank  belongs  to  a  neutral  state,  and  the  other  side  to 
a  belligerent.  In  such  a  case  the  blockade  can  obviously  only 
extend  to  the  mouth  of  the  river  for  that  is  the  botmdary  line  between 
the  states,  and  one-half  of  the  river  will  be  free  from  the  blockade. 
In  such  a  case,  therefore,  a  ship  sailing  to  a  belligerent  port  back 
from  the  mouth  of  the  river  can  approach  it  through  neutral  waters, 
and  after  passing  beyond  the  guns  of  the  blockading  squadron  cross 
over  to  the  belligerent  side  and  land  its  cargo.  There  is  a  difference 
of  opinion  and  few  precedents,  so  no  definite  statement  as  to  the  law 
can  be  made." 

Paper  Blockades. 

§1003.  The  term  ** paper  blockade"  is  applied  to  blockade  insti- 
tuted by  act  of  state  but  not  maintained  in  fact  by  force  coextensive 
with  the  blockade  notified.  Such  a  blockade  is  in  fact  an  exercise, 
in  so  far  as  any  seiziu*es  are  made  under  it,  of  the  power  of  a  bellig- 


Japanese  opinion:  (1)  In  case  of  viola- 
tion* of  blockade  by  egress,  the  vessel 
was  generally  held  to  be  in  delict  >  until 
she  has  completed  her  voyage.  (2)  A 
vessel  bound  for  a  blockaded  port  is 
regarded  as  in  delict  from  the  time  she 
leaves  neutral  waters  until  she  returns 
to  her  home  port,  (b)  By  continental 
European  opinion  neutral  vessels  were 
held  to  be  in  delict  only  when  attempt- 
ing to  pass  the  blockade  and  during 
continuous  pursuit  from  the  line  of 
blockade  by  a  blockading  vessel  until 
they  reached  a  neutral  port,  (c)  By 
the  Declaration  of  London,  1909: 
"Article  17.  The  seiztu-e  of  neutral 
vessels  for  violation  of  blockade  may 
be  made  only  within  the  radius  of  action 


of  the  ships  of  war  assigned  to  maintain 
an  effective  blockade.  Article  20.  A 
vessel  which  in  violation  of  blockade 
has  left  a  blockaded  port  or  has  at- 
tempted to  enter  the  port  is  liable  to 
capture  so  long  as  she  is  pursued  by  a 
ship  of  the  blockading  force.  If  the' 
pursuit  is  abandoned,  or  if  the  blockade 
is  raised,  her  capture  can  no  longer  be 
effected,"  Wilson,  Int.  L.,  (1910)  454. 
See  Japanese  Regulations  of  March  7, 
1904,  Wilson,  Int.  L.,  (1910)  451n'^ 

"  "Frau  Ilsab,"  4  C.  Rob.  63  (1801); 
'•The  Maria,"  6  C.  Rob.  201  (1805); 
"The  Peterhoff,"  5  WaU.  28  (1867), 
dictum;  Hall,  Int.  Law,  7  ed.  (1917) 
780  and  notes;  2  Oppenheim,  Int.  L.,- 
2  ed.  (1912)  454. 
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erent  to  seize  all  neutral  property,  and  therefore  a  violation  of  the 
rule  exempting  neutral  property  except  in  certain  cases.  The  seizure 
of  neutral  property  during  blockade  is  a  case  where  property  is  affected 
incidentally  by  war  operations,  in  which  case,  all  private  interests 
in  property  must  give  way.  In  order,  therefore,  to  justify  a  seizure 
in  such  case,  there  must  be  an  actual  war  operation,  to-wit,  a  block- 
ade. Therefore,  if  there  are  no  war  operations  in  fact,  there  can  be 
no  extension  of  the  seizure  of  property." 


Summary. 

§1004.  There  is  a  clear  distinction  between  the  case  of  private 
property  on  land  and  at  sea  in  time  of  war  arising  out  of  certain 
circumstances  which  are :  (A)  the  property  is  floating  on  the  high  sea, 
(B)  the  necessity  of  separating  exempt  property,  (C)  the  diflSculty  in 
fact  of  making  a  capture  at  sea,  (D)  the  fact  that  interests  of  non- 
combatants  are  frequently  necessarily  involved  in  the  capture, 
(E)  hostilities  on  land  necessarily  destroy  property  and  lives  of 
non-combatants  to  a  greater  or  less  extent,  whereas,  at  sea,  such 
destruction  rarely  occurs  and  is  not  necessarily  involved  in  the  opera- 
tions, (F)  on  land  the  only  property  affected  is  that  in  the  area  of 
hostilities,  whereas,  property  in  all  parts  of  the  sea  is  in  more  or  less 


"  The  following  instances  occurred  of 
attempts  at  paper  blockade:  1689 — 
Great  Britain  against  Holland  and 
France.  1 793 — Russia  against  France, 
Manning,  Int.  L.,  2  ed.  Amos.  (1875) 
402,  403.  Continental  System. — 1806 
— Prussia,  at  peace  with  Great  Britain 
but  under  control  of  Napoleon  and  in 
temporary  possession  of  Hanover, 
dosed  the  ports  and  rivers  of  the  North 
Sea  to  English  shipping.  Great  Britain, 
•by  way  of  retaliation,  proclaimed  block- 
ade of  certain  portions  of  the  German 
coast.  1806,  November  21 — Berlin 
decree  of  Napoleon,  declaring  entire 
British  Isles  to  be  under  blockade. 
1807,  January  7 — First  Order  in 
Cotmdl  forbidding  vessels  to  sail  from 
one  French  port  to  another.  1807, 
November  21 — Second  Order  in  Coun- 
dl.  1807,  December  17 — Milan  Decree 
of  Napoleon.  For  discussion,  see  2 
Halleck,  Int.  L,,  4  ed,  (1908)  217  et  seq.; 


Manning,  Int.  L.,  2  ed.  Amos.  (1875) 
217  et  seq.;  3  PhiUimore,  Int.  L.,  3  ed. 
(1879-1888)516-521;  Woolsey,  Int.  L., 
6ed.  (1897)352etseq.  "TheLegahty 
of  the  Blockades  Instituted  by  Napo- 
leon's Decrees  and  the  British  Orders 
in  Coundl,  1806-1813,"  Archibald  H. 
Stockder.  10  Amer.  J.  Int.  Law,  492. 
1861 — New  Granada,  being  in  a  state 
of  dvil  war,  its  government  announced 
that  certain  ports  would  be  closed  by 
order  and  not  by  blockade.  Protest  by 
England.  Not  carried  out.  1861-65 — 
United  States  proposed  to  close  the 
ports  of  Southern  Confederacy  by 
order.  Protest  by  fordgn  powers;  not 
carried  out.  1885 — Colombia,  during 
the  existence  of  dvil  war,  declared  cer- 
tain ports  dosed  without  blockade. 
United  States  refused  to  acknowledge. 
See  Art.  24,  Japanese  Regulations  of 
March  7,  1904,  relating  to  blockades^ 
Wilson,  Int.  L.,  (19^0)  446n", 
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danger  of  capture,  (G)  property  on  land  is  more  protected  by  a  neutral 
jurisdiction  when  it  is  in  that  jurisdiction  than  it  is  at  sea,  and  may  be 
shipped  over  land  through  neutral  jurisdictions  to  a  belligerent 
without  interference,  but  at  sea  a  belligerent  is  able  to  seize  the  prop- 
erty on  its  way  to  the  enemy  in  a  place  where  all  the  jurisdictions  are 
in  theory  equal.^ 

Goods  and  vessels  are  to  be  clearly  distinguished  because  of  the 
distinction  which  exists  between  enemy  and  neutral  property  and  the 
circumstance  that  enemy  goods  may  be  found  in  a  neutral  vessel  and 
neutral  goods  in  an  enemy  vessel,  thus  raising  the  question  of  (A) 
whether  the  jurisdiction  over  the  vessel  protects  the  goods  on  board, 
(B)  whether  the  ship  is  infected  by  the  goods  she  carries.*  The 
peculiar  circumstances  surrotmding  property  at  sea  necessitate  a 
different  procedure  in  effecting  a  capture  from  that  followed  as  to 
property  on  land,  and  we  have  therefore  to  consider  (A)  visit  and 
search,  (B)  act  of  captiu-e  and  bringing  the  vessel  into  port,  (C) 
adjudication  by  a  prize  court.' 

The  writers  generally  assert  that  visit  and  search  in  time  of  war  is 
a  belligerent  right,  which  statement  is  involved  in  the  hopeless 
ambiguity  attending  the  use  of  the  word  ** right."  Visit  and  search 
is  a  state  power  exercised  by  a  belligerent  in  the  interest  of  separating 
at  the  earliest  possible  moment  neutral  exempt  property  from  neutral 
property,  subject  to  seizure  and  therefore  avoids  much  inconvenience 
as  well  as  dispersion  of  the  naval  forces  of  the  belligerent  on  useless 
errands,  and  at  the  same  time  is  beneficial  to  neutral  commerce  as  it 
results  in  many  ships  being  allowed  to  pursue  their  course  which 
would  otherwise  be  subject  to  the  delay  of  being  brought  into  port 
and  adjudicated  by  a  prize  court.  Visit  and  search  are  unnecessary 
as  to  private  enemy  ships  so  long  as  all  enemy  property  is  subject 
to  seizure,  and  cannot  be  exercised  as  to  public  neutral  ships  without 
damage  to  the  dignity  and  honor  of  the  neutral  state  concerned.* 

Where  the  vessel  sails  under  convoy  of  a  public  ship,  some  difficulty 
arises  as  to  search.  Two  cases  may  present  themselves:  (A)  enemy 
public  ship  convoying  neutral  or  enemy  property,  in  which  case  the 
convoy  will  ftunish  only  such  protection  as  is  afforded  by  its  own 
force  since  the  convoy  is  liable  to  instant  attack  from  the  enemy 
anywhere  on  the  high  sea.  A  neutral  ship  sailing  under  such  a  convoy 
is  in  no  better  or  worse  position  than  the  convoy,  unless  the  contention 

is  admitted  that  sailing  under  the  convoy  is  an  unneutral  act  which 

■ '  - 

» §^  5921,  ante,       «  See  §922,  ante.       *  See  §923,  ante.       *  See  §924,  ante. 
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exposes  the  vessel  to  captiire  on  leaving  its  protection.  (B)  Neutral 
public  ship  convojdng  enemy  or  neutral  property.  In  this  case  the 
visit  and  search  is  a  reflection  on  the  honor  and  independence  of  the 
neutral  state  furnishing  the  convoy.  If  the  neutral  convoy  is  pro- 
tecting enemy  property  or  neutral  property  subject  to  search,  then 
there  is  a  dear  departure  from  neutrality..  The  belligerent  acts  at 
its  peril  in  violating  a  neutral  convoy.  If  the  facts  show  such  a 
4eparture  from  neutrality,  the  remedy  is  to  set  in  motion  the  inter- 
national factors  of  conduct  necessary,  or  to  declare  war  upon  the 
neutral.  If  a  search  is  made  and  the  property  convoyed  turns  out 
to  be  innocent,  the  seizing  state  must  make  such  an  arrangement  as 
is  demanded  by  the  state  whose  jurisdiction  has  been  invaded.' 

The  word  ''capture"  is  used  by  some  writers  to  describe  all  the 
acts  of  visit  and  search,  bringing  the  ship  into  port,  and  the  con- 
demnation. We  have  used  the  word  to  denote  the  act  of  seizing  the 
ship  on  the  high  sea  as  that  act  must  be  separately  distinguished 
since  it  may  or  may  not  result  in  the  condemnation,  and  the  ship 
may  be  recaptured  before  being  brought  into  court.  When  a  capture 
is  effected,  it  is  usual  for  the  vessel  captured  to  recognize  the  presence 
of  a  superior  force  by  some  token  of  surrender  or  otherwise,  and  act 
according  to  the  commands  of  the  captain  of  the  capturing  ship, 
thus  avoiding  useless  destruction  of  life  and  property.  Indeed  a 
neutral  vessel  is  liable  to  destruction  if  it  resists  visit  and  search  or 
capture.  The  possession  of  the  capturing  ship  is  sufflciently  indicated 
by  the  power  in  fact  of  being  able  to  direct  the  movements  of  the 
captured  vessel.* 

The  effect  of  t^apture  is  to  be  considered  (A)  as  against  other  vessels 
of  the  same  capturing  state,  (B)  as  against  neutrals,  (C)  as  against 
the  enemy,  (D)  as  against  the  title  of  the  private  owner  of  the  ship. 
The  effect  of  the  capture  sometimes  depends  on  what  in  fact  was 
the  capture  that  was  made,  or,  in  other  words,  what  was  the  pos- 
session taken  and  how  long  was  that  possession  maintained.  The 
effect  as  against  other  vessels  of  the  capturing  state  is  a  question  of 
municipal  law.   The  other  headings  are  discussed  under  "Recapture."' 

It  sometimes  happened,  for  various  reasons,  that  the  captors  would 
immediately  release  the  captured  vessel  and  furnish  it  with  necessary 
papers  to  enable  the  master  to  pursue  his  voyage  without  molestation 
from  other  vessels  of  the  same  state,  upon  the  master  of  the  captured 
ship  engaging  to  pay  a  certain  sirni.     The  parties  in  effect  agreed 

•  See  f  925,  ante.  •  See  f  926,  ante.  '  See  §927,  ante. 
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that  the  ship  was  properly  captured,  had  been  condemned  by  a 
prize  court,  and  that  so  much  money  was  due  the  captor.  The 
transaction  was  called  a  ransom,  but  as  it  is  liable  to  great  abuse,  it 
has  been  prohibited  or  restricted  by  the  municipal  law  of  most 
modem  states.' 

The  capture  may  be  made  by  (A)  public  vessels  of  the  belligerent, 
(B)  private  3rs,  (C)  private  vessels.  In  order  to  prevent  abuse  by 
tmscrupulous  commanders,  many  modem  states  impose  on  the 
cantmiander  of  the  ship  making  the  capture  a  personal  liability  for 
the  abuse  of  the  authority  vested  in  him.  There  are  several 
questions  of  municipal  law  in  this  connection  which  are  omitted, 
e.  g. — (A)  liability  of  the  captor,  (B)  share  in  the  prize,  (C)  title 
to  freight.* 

Mere  capture  of  enemy  property  changes  the  title,  but  neutral 
property  may  be  seized  only  in  certain  cases,  and  accordingly  the 
act  of  capture  does  not  change  the  title  in  the  absence  of  any  of 
the  circtmistances.  The  capturing  state,  therefore,  is  bound  by  the 
international  factors  of  conduct  to  bring  neutral  property  in  for  con- 
demnation by  a  prize  court.  Condemnation,  therefore,  is  only 
necessary  from  an  international  point  of  view  in  the  case  of  neutral 
property,  but  the  general  practice  is  for  each  state  to  require  the  com- 
manders of  its  vessels  to  bring  all  property,  enemy  and  neutral,  in 
for  adjudication.^® 

A  prize  cotirt  is  a  court  having  jtirisdiction  to  adjudicate  cases  of 
capture  at  sea.^^  The  origin  of  prize  courts,  as  well  as  the  exact 
reason  for  the  necessity  of  adjudication  of  captures  at  sea,  is  involved 
in  some  obscurity.  The  institution  of  a  prize  court  may  have  been 
occasioned  by  (A)  municipal  control  of  special  reprisals,  (B)  necessity 
of  determining  as  to  lawfulness  of  such  a  capture,  (C)  necessity  of 
determining  value  of  the  prize  and  distribution  of  the  proceeds  as 
prescribed  by  municipal  law,  (D)  the  circumstance  that  vessels  are 
the  principal  objects  of  capture  at  sea,  which,  since  they  circulate 
from  jurisdiction  to  jurisdiction  in  the  ordinary  cotirse  of  commerce, 
require  some  tribimal  to  definitely  determine  as  to  the  title." 

A  prize  court  is  set  up  entirely  by  mtmidpal  law  of  each  inde- 
pendent state  although  sometimes  regulated  by  treaty.  An  attempt 
has  recently  been  made  to  provide  for  an  international  court  of  prize, 
so  far  without  practical  result."  The  jurisdiction  of  a  prize  court 
is  in  rem  and  depends  on  the  capture  having  been  made  and  the 

*  See  $928.  ante.      ^<>  See  $930,  ante.      »  See  $932,  ante. 

•  See  $929,  ante.      "  See  $931,  ante.      "  See  $933,  ante. 
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property  capttired  brought  within  the  jurisdiction  of  th^  state, 
although  sometimes  decrees  have  been  made  as  to  property  in  the 
port  of  an  ally  or  a  neutral.  The  decree  of  the  court  binds  only 
persons  into  whose  hands  the  prize  or  its  proceeds  can  be  traced." 

The  decree  of  the  prize  court,  when  it  has  jurisdiction,  will  divest 
the  title  of  the  former  owner  no  matter  who  he  is."  A  decree  of  the 
court  is  furthermore  definite  £^nd  binding  on  all  parties  and  is  exhaus- 
tive of  the  mtmicipal  action  of  the  state,  and  any  redress  for  an 
unlawful  decree  of  the  prize  court  is  only  by  international  remedy.* 

If  the  property  captured  is  subsequently  retaken  from  the  cap- 
turing state,  the  question  will  arise  of  whether  the  title  of  the  former 
owner  has  been  divested  by  the  capture,  and  accordingly  raises  the 
question  whether  the  property  captured  is  to  be  considered  as  belong- 
ing to  the  former  owner,  or  whether  it  is  to  be  regarded  as  a  fresh 
capttu^  and  disposed  of  without  reference  to  his  title.* 

We  shall  consider  (A)  recapture  between  belligerents,  in  which  case 
the  determination  of  whether  the  title  of  the  former  owner  has  been 
divested  by  the  captiu*e,  as  to  which  there  is  a  considerable  difference, 
is  entirely  a  matter  of  municipal  law  as  the  property  is  lost  to  the 
enemy  by  the  recapttire,  and  it  is  therefore  immaterial  to  him  what 
view  of  the  condition  of  the  title  is  taken  by  the  capturing  state; 
where  the  question  is  whether  the  property  is  to  be  considered  as 
belonging  to  the  former  owner  and  restored  to  him  on  paying  salvage, 
or  whether  considered  as  belonging  to  the  enemy  and  therefore  free 
from  any  claim  of  the  former  owner;'  (B)  when  a  neutral  title  has 
intervened  under  the  decree  of  a  competent  prize  cotirt,  the  inter- 
national factors  of  conduct  operate  to  protect  the  neutral  and  the 
capture  is  considered  and  dealt  with  entirely  as  such  neutral  property  ;* 
(C)  when  a  belligerent  recaptures  neutral  property  from  the  enemy, 
the  property  is  to  be  restored  to  the  former  owner  but  without 
salvage,  as  no  meritorious  service  was  rendered,  since  the  prize  court 
of  the  belligerent  would  have  restored  the  property  anyhow.  This 
rule  has  been  subject  to  some  relaxation  in  wars  where  the  prize 
court  of  one  belligerent  did  not  decree  in  accordance  with  the  practice 
of  the  usual  prize  law,  and  the  property,  therefore,  would  be  in  danger 
of  being  condemned  imder  the  imjust  decree  of  such  courts.* 

A  recapttire  by  neutral  power  is  invalid  because  the  act  is  hostile 
and  incompatible  with  such  neutrality,  and  no  claim  for  salvage  can 
be  allowed.* 

"See  §934,  ante.       »  See  §936,  ante.       »  See  §938.  ante.       » See  §940,  ante. 
"  See  §935,  ante.      «  See  §937,  ante,       *  See  §939,  ante.       •  See  §941,  ante. 
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A  pirate  has  no  international  status,  cannot  engage  in  international 
violence,  and  therefore  cannot  acquire  any  title  to  property  by  capture 
juri  belli.  Therefore  on  recapture  from  a  pirate,  the  title  of  the 
former  owner  revives.^  Private  enemy  property  is  generally  subject 
to  seizure  although  sometimes  exempt  by  treaty  or  voluntary  act  of 
the  belligerents.  We  shall  consider  (A)  vessels,  (B)  goods  on  enemy 
vessels,  (C). goods  on  neutral  vessels.*  Private  enemy  vessels  are 
generally  seized,  and  the  arguments  against  such  seizure  are  of  less 
weight  in  view  of  the  recent  development  in  naval  warfare  in  which 
nearly  all  vessels  which  are  reasonably  seaworthy  may  be  made  use 
of  in  operations  against  the  enemy.  Private  enemy  vessels  may 
ordinarily  resist  search  and  capture,  with  the  risk  of  damage  incurred 
during  such  resistance,  but  with  no  further  liability  than  that  of  being 
captured  if  the  resistance  is  unsuccessful.' 

Coast  fishing  boats^®  and  scientific  and  philanthropic  expeditions" 
have,  from  time  to  time,  been  exempted  from  seizure  on  the  ground 
of  (A)  innocent  use,  (B)  humanity,  (C)  irrelevant  to  the  main  object 
of  overcoming  the  enemy,  but  the  practice  is  not  uniform. 

Private  enemy  goods  may  be  found  in  public  or  private  enemy 
vessels  or  on  neutral  ship,  public  or  private.  Private  enemy 
goods  on  public  and  private  enemy  vessels  have  generally  been 
seized  and  very  little  restraint  in  this  practice  has  as  yet  appeared 
except  as  to  postal  correspondence  and  works  of  art.  Private 
enemy  property  on  a  public  neutral  ship  is  protected  by  the 
superior  status  of  the  ship  from  captiu^e,  and  the  only  remedy  of 
the  belligerent,  if  such  goods  are  being  carried,  is  to  set  in  motion 
the  international  factors  of  condiict  against  the  neutral  state  in 
question."  Private  enemy  property  carried  in  private  neutral  ships 
was  formerly  imiversally  seized.  A  restraint  has  gradually  grown  up 
in  this  respect,  and  the  tendency  is  to  exempt  such  goods  on  the 
ground  that  they  are  covered  by  the  neutral  jurisdiction  except  when 
the  goods  are  noxious.^' 

Neutral  property  is  exempt  from  seizure  in  general  but  forfeits 
that  exemption  by  assistance  to  the  enemy.  It  is  not,  as  sometimes 
supposed,  that  the  character  of  the  property  is  changed  but  that 
the  exempt  property  forfeits  the  exemption.  The  nearer  the  neutral 
approaches  the  hostilities  the  greater  the  danger  of  its  being  affected 
thereby." 

» See  5942,  ante.       » See  §947,  ante.       "  See  §949,  ante.       «  See  §954.  ante. 
•  See  §944,  ante.      "  See  §948,  ante.       " See  §953,  ante.       **  See  §955,  ante. 
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So  called  restrictions  on  neutral  trade  are  merely  specific  cases 
of  seizure  of  neutral  property  sometimes  in  accordance  with  the 
particular  rule  laid  down  or  generally  followed.  Since  the  trade  is 
carried  on  on  the  high  sea  where  no  state  has  any  jurisdiction,  the 
so-called  restrictions  are  merely  empty  formulas  of  no  avail  unless  the 
property  is  actually  seized." 

The  phrases,  free  ships  make  free  goods  and  enemy  ships  make 
enemy  goods,  constitute,  when  taken  together,  a  meaningless  jingle.^ 

Private  neutral  ships  on  the  high  sea  are  subject  to  the  jurisdiction 
of  their  own  state  in  the  manner  already  described  and  any  seizure 
of  a  neutral  ship  by  a  belligerent  is  an  invasion  of  the  former's  juris- 
diction. A  neutral  ship  will  forfeit  exemption  by  (A)  conduct, 
(B)  because  of  goods  on  board.' 

We  start  with  the  underlying  principle  that  neutral  property  is 
not  subject  to  seizure  in  war,  and  inquire  what  the  circumstances 
are  under  which  such  property  may  be  seized,  that  is  to  say,  seizure 
is  the  exception,  exemption  the  rule.  We  shall  consider  (A)  neutral 
ships,  (B)  neutral  goods.* 

The  instances  where  a  ship  forfeits  its  exemption  by  unneutral 
conduct  are  as  follows:  running  blockade,'  violating  rule  of  1756,^ 
by  coming  within  area  of  hostilities,^  resistance  to  search  and  capture^* 
fmudulent  conduct,^  unneutral  service,'  engaging  in  enemy  trade.* 

A  neutral  ship  will  also  forfeit  exemption  by  carrying  contraband 
goods,  although  the  modem  practice  generally  is  in  these  cases  to 
condemn  the  goods  and  free  the  ship.^® 

Neutral  goods  on  enemy  ship  are  in  the  jurisdiction  of  the  bellig- 
erent and  were  formerly  tmiversally  seized.  The  modem  view  and 
practice  is  strongly  in  favor  of  their  exemption."  A  distinction 
may  be  drawn  as  to  the  kinds  of  enemy  ships.  In  the  case  of  public 
ships  no  exemption  can  reasonably  be  contended  for  as  they  are  agents 
of  international  violence  and  liable  at  all  times  to  instant  attack.^* 
Private  enemy  vessels  confer  the  strongest  immunity  of  any  enemy 
ships.  A  question  has  been  raised  whether  the  same  immunity 
extends  where  the  goods  are  shipped  in  a  defensively  armed  private 
enemy  merchantman."  There  seems  to  be  no  reason  to  draw  any 
distinction  in  this  case  as  the  merchantman  is  only  prepared  to 
perform  the  act  to  which  it  is  entitled  on  the  high  sea,  to-wit,  resist 
capture." 

"See  $956, ante.  *  See  §976,  ante.  *  See  §964,  ante.  >> See  §971,  ante. 

^  See  §957,  ante.  *  See  §961,  ante.  *  See  §965,  ante.  »See  §972,  ante. 

>  See  §958,  ante.  •  See  §962,  ante.  ^^^  See  §966,  ante.  ^^ See  §973,  ante. 

*  See  §994,  ante.  *  See  §963,  ante.  ^^  See  §969,  ante. 
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Neutral  goods  on  neutral  ships  are  in  the  safest  place  on  the  high 
sea  so  far  as  belligerent  operations  are  concerned,  and  are  subject 
to  seizure  only  when  noxious  or  when  the  vessel  has  forfeited  her 
exemption." 

Contraband  consists  of  goods  seized  because  of  their  nature  apart 
from  any  ownership,  and  therefore  so  long  as  private  enemy  goods 
in  general  are  subject  to  seizure,  the  question  of  contraband  will 
only  arise  as  to  neutral  property.^ 

Contraband  means  contrary  to  edict  and  contraband  goods  are 
those  specified  by  the  belligerent  as  being  forbidden  to  be  carried 
to  the  enemy.  It  is  not  possible  to  define  contraband  although  many 
writers  have  made  the  attempt,  and  the  question  of  what  are  contra- 
band goods  is  differently  answered  in  each  succeeding  war,  according 
to  the  circiunstances  of  the  case  and  new  inventions  in  the  art  of 
making  war.' 

The  penalty  for  carrying  contraband  was  formerly  condemnation 
of  vessel  and  goods,  but  now  the  condemnation  of  the  goods  does 
not  include  the  vessel  tmder  certain  circumstances,  but  may  include 
other  innocent  articles  on  board.*  The  distinction  between  absolute 
and  conditional  contraband  is  as  vague  as  the  attempted  definition 
of  what  is  contraband  and  no  practical  result  is  reached  by  any 
extended  discussion  of  the  distinction  between  the  two/ 

Production  of  the  neutral  exporting  country  is  sometimes  exempt 
from  seizure  although  contraband  in  deference  to  the  claim  of  the 
neutral  to  export  the  commodities  of  his  own  country.*  By  pre- 
emption of  contraband  is  meant  the  practice  of  paying  for  goods 
instead  of  coafisc!ating  them,  which  accomplishes  as  well  the  object 
of  preventing  them  from  reaching  the  enemy  and  is,  at  the  same  time, 
less  disadvantageous  to  the  owner  of  the  contraband  goods.  So 
far  as  the  power  is  exercised  within  the  jurisdiction,  it  is  not  to  be 
distinguished  from  the  exercise  of  eminent  domain,  since  all  contra- 
band goods  are  liable  to  be  seized  on  the  high  sea,  a  seizure 
made  under  the  war  power  which  is  more  extensive  than  the  power 
of  preemption.  There  is,  therefore,  no  reason  to  distinguish  the  case 
of  preemption  at  sea.  A  distinction  may  be  drawn  as  to  the  case 
where  the  goods  seized  are  doubtful,  but  here  even  the  power  of  cap- 
ture at  sea  is  complete  as  in  many  cases  goods  are  brought  in  and 
restored  by  the  prize  court,  and  the  only  liability  incurred  is  the 
mtuiicipal  liability  of  the  captor  for  negligence  or  malice.* 

>•  See  §§974, 975,  ante.     *  See  §978,  ante.     « See  §980,  ante.     •  See  §982.  ante. 
1  See  §977,  ante.  *  See  §979,  ante.     *  See  §981,  ante. 
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The  question  of  voyage  is  of  moment  4s  every  ship  on  the  high  sea 
is  engaged  on  a  particular  -voyage  and  the  liability  to  seizure  often 
depends  on  what  voyage  the  ship  is  engaged  in.  We  shall  discuss 
(A)  return  voyage,  (B)  continuous  voyage. 

Where  the  ship  is  engaged  in  a  voyage  which  exposes  it  to  capture 
because  of  the  voyage  or  some  instances  occurring  during  the  voyage, 
but  nevertheless  succeeds  in  eluding  belligerent  warships  and  safely 
accomplishes  its  voyage,  it  is  sometimes  liable  to  be  taken  on  the 
return  voyage.^ 

Where  a  ship  is  exposed  to  capture  because  of  a  particular 
voyage,  she  may  endeavor  to  avoid  the  exposure  and  accomplish 
the  same  ends  by  an  indirect  voyage  of  which  several  instances  will 
occur:  (a)  when  a  voyage  from  one  port  to  another  incurs  a  liability 
to  seiziu^,  the  voyage  may  be  laid,  first,  to  a  third  port,  and  then 
to  the  real  destination,  thus  substituting  two  unexposed  voyages  for 
the  exposed  one;  (b)  where  the  shipment  to  a  certain  port  entails 
liability  to  capture,  the  voyage  may  be  laid  to  another  port.  There 
are  two  cases  which  may  occur:  (a)  when  the  ship  is  taken  on  the 
second  leg  of  the  broken  voyage,  (b)  where  she  is  taken  on  the  first 
leg.  There  is  no  difference  in  principle,  the  distinction  between  the 
two  being  only  one  of  fact.  So,  also,  a  ship  may,  for  some  reason,  be 
exempt  from  capttire  on  the  second  leg  of  the  voyage  when  it  appears 
that  the  second  leg  is  really  a  part  of  a  longer  voyage  on  which  the 
ship  is  immtme.  In  other  words,  a  safe  voyage  will  not  be  considered 
any  less  safe  because  it  includes  in  part  a  dangerous  segment,  nor  will 
a  dangerous  voyage  be  considered  safe  because  it  is  broken  into 
several  segments.' 

An  attempt  has  been  made  to  exempt  postal  correspondence 
from  seizure,  which  is  in  line  with  the  demands  of  commerce  and 
facility  in  international  communication  which  is  essential  in  inter- 
national trade.  There  seems  to  be  no  reason  to  sustain  the  exemption 
when  the  postal  correspondence  is  used  for  trans-shipment  of  noxious 
goods  as  contraband.* 

Personal  effects  of  the  captain  and  crew  on  a  captured  ship  are 
generally  not  condemned  as  a  prize.^^  Private  property  is  sometimes 
destroyed  at  sea  without  being  taken  in  for  condemnation,  which  is 
undoubtedly  within  the  power  of  the  belligerent  state,  but  the  ques- 
tion is  how  far  the  exercise  of  that  power  is  restrained  by  the  inter- 
national factors  of  conduct.^^    Two  cases  may  occur:  (A)  destruction 

^  See  §985,  ante.  *  See  §987,  ante.  "  See  §989,  ante. 

*  See  §986,  ante.  "  See  §988,  ante. 
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incident  to  naval  operations  which  seems  to  be  inevitable  and  of 
infrequent  occurrence :"  (B)  destruction  as  an  act  of  violence  directed 
merely  against  the  property,  which  may  be: 

(a)  Destruction  in  lieu  of  condenmation,  which  is  practiced  tmder 
exceptional  circumstances,  which  make  it  practically  impo^ble  to 
take  the  prize  in  for  condemnation,  in  which  case,  however,  the 
invariable  practice  was,  prior  to  1914,  to  save  the  lives  of  those  on 
board.  ^* 

(b)  Destruction  on  sight  without  capture,  which  has  only  been 
recently  introduced  by  barbaric  peoples,  and  seems  indefensible  on 
any  grounds." 

Blockade  may  affect  private  property  going  in  or  coming  out  of  the 
blockaded  port.  All  property  subject  to  be  seized  on  the  high  sea 
may  be  taken  as  well  at  the  mouth  of  the  blockaded  port  as  anywhere 
else  on  the  high  sea,  and  as  to  such,  therefore,  a  question  of  blockade 
is  immaterial.^* 

Property  exempt  from  seiztu^e  on  the  high  sea  may  be  seized  for 
violating  the  blockade,  and  the  question,  therefore,  is  as  to  this 
property — of  how  far  a  seizure  may  be  made;  that  is,  the  exempt 
property  is  subject  to  greater  damage  at  the  mouth  of  the  blockaded 
port  than  on  the  high  sea. 

Exempted  property  consists  of  neutral  ships  and  goods  thereon 
and  private  enemy  goods  on  neutral  ships  so  far  as  exempt.  Neutral 
goods  on  enemy  ships  are  not  involved,  as  the  enemy  ship  may  be 
taken  anyhow  anywhere  on  the  high  sea,  and  the  neutral  goods 
on  board  are  restored  because  of  their  separability  from  the  ship, 
which  separation  may  be  made  in  fact  when  the  enemy  vessel  is 
running  a  blockade,  as  well  as  when  seized  on  the  high  sea.  No 
distinction  appears  to  have  been  drawn  in  the  books  as  to  this  case. 

The  blockade  can  only  be  carried  into  effect  as  to  property  by  cap- 
turing and  condemning  the  property  going  in  or  coming  out  of  a 
blockaded  port,  and  any  vessel  which  succeeds  in  running  the  blockade 
and  escaping  capture  is  not  affected  by  it. 

A  blockade  is  analogous  to  a  siege  upon  land,  and  neutrals  coming 
into  or  going  out  of  a  blockaded  port  are  under  the  suspicion,  irre- 
futable in  fact,  of  assisting  the  besieged  port.  A  belligerent  is  there- 
fore justified  in  taking  the  position  that  neutral  vessels  coming 
in  or  going  out  of  a  port  shall  be  seized  irrespective  of  what  the  errand 
of  the  ship  really  was.  Neutral  commerce  has  gradually  obtained 
certain  restrictions  on  the  exercise  of  the  power.  ^ 

"  See  §990,  ante.  ^«  See  §993,  ante.  >  See  §995,  ante, 

"  See  §992,  ante,  "  See  §994,  ante. 
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The  blockade  must  be  instituted  by  act  of  state  and  by  organ  of 
the  government  or  official  prescribed  by  mtmicipal  law.* 

There  must  be  a  complete  blockade  in  fact.  Not  only  must  the 
particular  vessel  be  seized,  but  there  must  be  danger  of  every  vessel 
being  captured.  The  penalty  of  death  was  imposed  in  early  times  for 
running  a  blockade  but  the  modem  practice  is  to  confiscate  the  goods 
on  board  as  that  practice  effectually  accomplishes  the  object  of  the 
blockade,  which  is  to  prevent  the  goods  from  reaching  the  enemy. 
The  ship  is  sometimes  condemned  when  the  owner  is  infected  with  the 
unlawful  practice  of  blockade  running.* 

The  institution  of  the  blockade  must  be  notified  to  neutral  states 
in  order  that  they  may  know  that  the  blockade  has  been  established. 
There  is  a  difference  in  opinion  and  practice  as  to  the  amotmt  and 
kind  of  notice  necessary.^ 

Since  the  property  particularly  affected  by  the  blockade  is  exempt 
on  the  high  sea  and  may  ordinarily  enter  an  enemy  port  in  safety, 
the  interests  of  commerce  have  obtained  the  concession  that  there  is 
no  liability  to  be  captured  unless  there  is  knowledge  of  the  blockade 
before  entering  or  attempting  to  enter.  This  knowledge  may  be 
actual  or  presumed.* 

The  question  as  to  the  place  and  time  of  capture  has  caused  con- 
siderable difficulty  and  involves  the  different  theories  as  to  the  nature 
of  the  blockade.  It  is  contended  by  some  that  the  ship  may  be 
taken  only  at  the  mouth  of  the  blockaded  port,  and  that  the  block- 
ading fleet  cannot  seize  the  ship  an5rwhere  else  on  the  high  seas  going 
to  or  coming  from  the  port  without  infringing  the  freedom  of  the  sea 
since  the  property  on  the  ship  is,  while  at  that  point  in  the  voyage, 
apart  from  blockade,  exempt  from  seizure.  On  the  other  hand,  it 
has  been  contended,  and  the  contention  has  been  put  in  practice  by 
many  states,  that  in  certain  cases,  as  where  there  is  knowledge  of  the 
blockade  and  an  intention  to  nm  it,  the  ship  may  be  seized  at  any 
time  after  setting  out  on  the  voyage  for  the  blockaded  port,  or  may 
be  seized  at  any  time  after  coming  out  before  reaching  the  port  of 
destination. 

If  the  blockade  be  considered  in  theory  as  exercisable  only  within 
the  marginal  jurisdiction  of  the  blockaded  state,  on  an  analogy  to 
the  case  of  belligerent  occupation,  then  no  act  of  state  by  the  block- 
ading state  outside  the  marginal  jurisdiction  is  a  valid  act  of  war, 
and  consequently  the  seizures  on  the  high  seas  are  unlawful.    There 

•  See  §996,  ante.      *  See  §997,  ante.      *  See  §999,  ante.       » See  §1000,  ante. 
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is  no  way  of  reconciling  this  conflict,  as  the  practice  is  different  in 
different  states.  Great  maritime  powers  take  the  view  that  the 
seizure  can  be  made  anywhere.  Those  powers  which  have  no  great 
navies  take  the  view  that  the  seizure  can  only  be  made  at  the  mouth  of 
the  port." 

A  question  will  arise  as  to  neutral  territory  involved  in  blockade, 
as  where  the  mouth  of  a  river  is  blockaded  and  a  neutral  state  has 
territory  higher  up  the  river  to  which  access  can  only  be  had  by 
passing  through  the  blockaded  port  or  where  there  is  a  botmdary 
river,  and  the  blockade  is  made  against  the  state  on  one  side.  There 
are  very  few  precedents  so  it  is  impossible  to  lay  down  any  rule, 
although  the  tendency  seems  to  be  to  confine  the  blockade  as  much 
as  possible  to  the  state  to  which  it  is  applied  and  permit  such  traffic 
with  the  neutral  state  as  will  not  interfere  with  the  operations  of  the 
blockading  fleet.' 

A  strong  objection  has  always  been  made  to  what  are  called  paper 
blockades,  that  is,  a  proclamation  issued  by  a  belligerent  stating  that 
all  the  coast  or  certain  ports  of  the  enemy  are  under  blockade  and 
then  failing  to  maintain  blockade  by  force,  but  capturing  the  property 
anywhere  on  the  high  sea.  This  amounts  in  fact  to  a  seizure  of 
neutral  property  at  sea,  and  is  therefore  a  clear  violation  of  the 
general  principle  that  neutral  property  may  only  be  seized  in  certain 
cases.* 

*  See  §1001,  ante.  ^  See  §1002,  ante.  *  See  §1003,  ante. 
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Preliminary. 

§1025.  A  private  individual  will  be  affected  in  war*  by  acts  of 
the  belligerents  in  various  ways,  depending  on  his  status,  and  the 
extent  to  which  he  participates  in  the  war  or  comes  within  the 
region  of  hostilities.  The  first  distinction  is  between  members  of 
the  enemy  and  members  of  the  neutral  state.*  The  second  distinc- 
tion is  between  those  actively  participating  in  the  conduct  of  hos- 
tilities and  those  not  taking  part  in  the  war,  that  is,  the  distinction 
between    combatants    and    non-combatants.'     Combatants   have 

'  See  §627  et  seq.,  ante,  on  effect  of  *  See  Chap.  19,  post, 

war.  « See  §§631,  739,  ante. 
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Member  of  Belligerent  State. 


already  been  discussed.*   This  chapter  will  be  confined  to  private  indi- 
viduals not  engaged  in  the  fighting.* 

State  Powers  to  Affect  and  Factors  Restraining. 

§1026.  A  private  individual  may  be  indirectly  affected  by  a  war 
in  many  ways,  which  are  immaterial  in  this  discussion  and  too 
nimierous  to  mention.  He  will  be  directly  aflfected  by  a  state  act 
of  one  of  the  belligerents  or  a  neutral  and  the  manner  and  extent  to 
which  he  is  affected  will  often  be  determined  by  municipal  law. 
The  individual  may  be  taken  captive,  restrained  in  some  manner, 
killed  on  the  spot  or  deprived  of  his  property.  The  question  here 
is  how  far  is  the  power  of  the  state  to  affect  individuals  in  time 
of  war  restrained  by  the  international  factors  of  conduct.*  The 
former  practice  was,  as  we  have  already  pointed  out,  to  treat  all 
members  of  the  enemy  state  with  the  greatest  severity,'  and  the 
same  factors  we  have  alluded  to,  as  restraining  the  exercise  of  the 
war-making  power,  have  operated  to  restrain  violence  as  to  non- 
combatant  individuals.*  All  these  factors  will  operate  with  varying 
degrees  in  different  cases  and  to  a  greater  or  less  extent  according 
to  the  civilization  and  development  of  the  state  in  question.* 


Member  of  Belligerent  State. 

§1027.  The  effect  of  war  upon  the  members  of  a  belligerent  power 
is  entirely  a  matter  of  municipal  law  which  will,  amongst  other 
things,  regulate  the  subjects  of  treason,  adhering  to  the  enemies 
of  the  government  and  the  relation  o^  the  member  of  a  belligerent 


/ 


*  See  Chap.  13  on  conduct  of  hostili- 
ties. 

•Vattd,  (1758)  Chitty's  Trans. 
Book  III.  c.  XV.;  2^uche,  L.  of 
Nations  (1650),  Camegie  ed.,  Part  I. 
VII.  4,  5.  "War  and  the  Private 
Citizen — Studies  in  International  Law, ' ' 
( 1 9 1 2)  A.  Pearce  Higgins.  See  6  Amer. 
J.  Int.  Law,  784. 

*  See  $105,  ante,  on  international 
factors  of  conduct. 

'  See  Twiss,  War,  2  ed.  (1875)  87  et 
seq.  Zouche,  L.  of  Nations  (1650), 
Camegie  ed..  Part  I.  X.  4,  is  of  the 
opinion  that  the  killing  of  women  and 
children  is  to  be  condemned.    For  cases 


of  ancient  savagery,  see  Vattel,  (1758) 
Chitty's  Trans.  Book  III.  c.  XV.; 
Woolsey,  Int.  L.,  6  ed.  (1897)  216-218. 

'  See  §732,  ante,  on  power  to  engage 
in  war  and  factors  restraining. 

•  The  Germans,  in  the  War  of  the 
German  Aggression  (1914-18),  treated 
individuals  with  a  barbarity  and  cruelty 
which  was  entirely  consistent  with  the 
principles  laid  down  in  their  manual  of 
warfare,  but  which  shocked  the  human- 
ity of  the  civilized  states  of  the  world 
and  contributed  in  a  large  degree  to 
the  united  front  presented  by  the  allies 
which  in  the  end  resulted  in  the  defeat 
of  the  German  armies. 
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Member  of  Enemy  State.  SS1Q28, 1029 

to  the  ¥mf,  whether  within  the  jurisdiction  or  abroad  and  the  case 
of  trading  with  the  enemy.^® 

Member  of  Enemy  State. 


Preliminary. 


§1028.  A  member  of  the  enemy  state,  or  any  person  considered 
by  the  belligerent  as  being  an  enemy,"  will  occupy  several  positions 
which  must  be  distinguished.  He  may  (A)  be  in  the  jurisdiction  at 
the  outbreak  of  the  war;  (B)  come  into  the  jurisdiction  during  the 
war;  (C)  be  on  the  high  seas;  (D)  be  in  jxirisdiction  of  no  state; 
(E)  be  in  the  jurisdiction  of  a  neutral  state,  and  in  each  case  he  may 
or  may  not  be  within  the  area  of  hostilities.  The  cases  will  be  dis- 
cussed in  the  order  named,  drawing  a  distinction  in  each  where 
necessary  as  to  the  case  where  there  are  hostilities. 


Enemy  Person  Within  the  Jurisdiction  on  the  Outbreak  of 

the  War. 


Preliminary. 


§1029.  The  case  of  a  private  enemy  person  within  the  jurisdiction 
on  the  outbreak  of  war  would  not  be  a  frequent  occiurence  in  ancient 
times  as  there  was  little  intercourse  between  tribes,  and  members 
of  one  tribe  rarely  ventured  within  the  jurisdiction  of  another." 
The  factors  we  have  alluded  to  have  operated  to  restrain  the  practice 
by  which  all  members  of  the  enemy  state  were  formerly  immediately 
seized  and  killed  or  made  slaves.  The  factor  of  international  com- 
merce has  been  the  principal  force  in  seciuing  this  amelioration,  as 
the  merchant"  was  a  pioneer  in  the  movement  of  individuals  from 
one  state  to  another.^*    Treaties  were  made  providing  for  the  privilege 


"  E.  g.,  see  Marais  v.  G.  O.  C.  Lines 
of  Communication  and  the  Attorney 
General  of  Cape  Colony,  L.  R.  1902, 
A.  C.  109;  2  Cobbett  Cases,  (1913)  45. 

^*  See  Chapter  19  on  enemy  character. 

"  See  §428,  ante,  on  movement  of 
individuals  from  one  state  to  another. 

"  2  Westlake,  Int.  L..  2  ed.  (1913)  45. 

"See  generally,  "Treatment  of  En- 
emy Aliens,"  James  W.  Gamer,  12 
Amer.  J.  Int.  Law,  27  et  seq.;  "Treat- 


ment of  Enemy  Aliens,"  James  W. 
Gamer,  13  Amer.  J.  Int.  Law,  22  et 
seq.;  Hall,  Int.  Law,  6  ed.  (1909)  385- 
388;  Twiss,War,  2ed.  (1875)91etseq. 
Hall,  Int.  Law,  6  ed.  (1909)  385n,  says 
practice  in  middle  ages  was  not  to  de- 
tain enemy  subjects,  but  give  them, 
when  expelled,  sufficient  warning  to 
enable  them  to  cany  off  or  sell  their 
property. 
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In  Jurisdiction  on  Outbreak  of  War. 


of  withdrawal  on  the  outbreak  of  war  and  sometimes  for  residence 
during  good  behavior." 

In  all  cases,  therefore,  where  an  alien  enemy  person  is  found  within 
the  jurisdiction  at  the  time  of  war,*  the  question  of  how  far  he  should 
be  arrested  or  seized  and  what  disposition  shall  be  made  of  him 
depends  very  largely  upon  the  municipal  law  of  the  belligerent  power 
in  question.  It  is  undoubtedly  true  that  the  necessity  of  international 
intercourse  and  the  demands  of  commerce  impose  on  every  power 
the  obligation  to  treat  all  foreigners  coming  within  its  botmds  for 
purposes  of  trade  and  business  with  every  possible  consideration 
of  honor  and  fair-dealing,  and  not  to  permit  the  intervention  of  a 
state  of  war  to  cause  unnecessary  hardship,  death  or  suffering  to 
any  such  individuals.  Where  a  state  by  its  practice  noakes  it  known 
to  the  world  that  all  aliens  may  come  to  its  shores  in  safety  for  the 
purpose  of  carrying  on  business  without  fear  of  the  consequences 
to  themselves  if  war  should  break  out  between  their  own  country  and 
the  country  they  are  visiting,  that  state  encourages  its  own  commerce 
with  other  states.  We  must  distinguish  the  aliens  who  are  innocent 
and  engaged  in  lawful  business,  having  nothing  whatever  to  do  with 
the  beginning  or  carrjdng  on  of  the  war.  There  is,  however,  another 
class  of  aliens,  the  sending  out  of  which  by  one  of  the  great  powers 
of  Europe  seems  to  have  been  a  common  practice  and  part  of  its 
state  policy,  that  is,  aliens  who  come  to  the  shores  of  a  country  with 
the  idea  of '  subverting  the  government  by  peaceable  means,  by 
setting  up  the  superior  glory  of  their  own  state  and  endeavoring  in 
every  way  to  break  down  the  national  feeling  of  the  people  and 
substituting  therefor  the  feeling  and  ideas  of  their  own  state.  Such, 
an  individual  may  well  be  dealt  with  on  a  separate  basis,  and  no 


"  1483 — Treaty  between  France  and 
the  Hanse  towns  by  which  merchants  of 
the  Confederation  might  remain  in 
France  for  one  year  after  war  broke  out. 
See  Manning,  Int.  L.,  2  ed.  Amos. 
(1875)  172;  Twiss,  War,  2  ed.  (1875) 
49;  2  Westlake,  Int.  L..  2  ed.  (1913)  45. 
Numerous  treaties  were  made  which 
contained  provisions  allowing  citizens 
to  remain  for  a  period  at  the  outbreak 
of  war.  Hall,  Int.  Law,  6  ed.  (1909) 
386,  says  that  they  were  designed  rather 
to  allow  for  a  reasonable  time  for  with- 
drawal than  to  guard  against  detention. 
For  a  list  of  such  treaties,  see  Manning, 


Int.  L.,  2  ed.  Amos.  (1875)  171,  172; 
Walker,  Science.  Int.  L..  (1893)  262n«. 
Some  treaties  stipulated  for  residence 
during  good  behaviour,  e.  g.,  France 
and  Mexico  in  1886;  Hall,  Int.  Law,  6 
ed.  (1909)  388n;  Manning,  Int.  L.,  2 
ed.  Amos.  (1875)  172.  1795— Treaty 
between  United  States  of  America  and 
Great  Britain,  see  text  of  Clause  XXVI, 
Wilson  &  Tucker,  Int.  L.,  (1901)  238. 
^  See  (877,  ante,  on  private  enemy 
property  in  jurisdiction  at  outbreak  of 
war.  The  obligation  of  good  faith  com- 
mented upon  by  Twiss,  War,  2  ed. 
(1875)  891etseq. 
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Member  of  Enemy  State. 
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state  can  possibly  be  said  to  forfeit  any  principle  of  obligation  in 
international  affairs  by  making  a  distinction  between  these  two  kinds 
of  aliens  and  meting  out  severe  ptmishment  to  the  malicious  alien 
of  the  latter  class.  The  belligerent  may  expel  the  citizen,  detain 
and  intern,  or  leave  him  untouched.  The  former  practice  appears  to 
have  been  indiscriminate  expulsion  even  after  a  period.  The  modem 
practice  is  to  permit  them  to  remain  and  intern  the  dangerous  ones.* 


*  1215 — For  a  translation  of  the  37th 
clause  of  Magna  Charta,  relating  to 
treatment  of  enemy  merchants  in  Eng- 
land at  outbreak  of  war,  see  §559n*, 
ante;  Manning,  Int.  L.,  2  ed.  Amos. 
(1875)  142n;  Twiss,  War,  2  ed.  (1875) 
91;  2  Westlake,  Int.  L..  2  ed.  (1913) 
44.  1242 — Louis  IX.  arrested  English 
merchants  within  his  kingdom  on 
breaking  out  of  war.  Henry  III.  retali- 
ated conduct  of  Louis,  described  by 
Matthew  Paris  as  an  outrage  of  the 
ancient  dignity  of  France;  Twiss,  War, 
2  ed.  (1875)  92;  2  Ward,  Hist.,  (Dub- 
lin, 1795)  213;  2  Westlake,  Int.  L.,  2 
ed.  (1913)  44.  1315— <:harles  V.  of 
France,  by  ordinance,  decreed  that 
foreign  merchants  resident  in  France  at 
time  of  declaration  of  war  with  their 
country  should  have  nothing  to  fear, 
and  be  allowed  to  depart  freely  with 
their  effects;  3  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  132,  133;  2  Westlake,  Int. 
L.,  2ed.  (1913)44,45.  1315— Louis  X. 
wrote  to  Edward  II.  stating  that  he  was 
going  to  make  war  on  the  Flemings,  and 
requesting  him  to  seize  the  persons  and 
property  of  the  Flemings  found  in 
England.  '  Edward  did  not  entirely 
comply  but  ordered  all  the  Flemings  to 
immediately  quit  the  kingdom;  Man- 
ning, Int.  L.,  2  ed.  Amos.  (1875)  171. 
1324 — Edward  III.,  when  about  to 
make  war  on  the  French  seized  all  the 
French  found  in  his  dominions;  Man- 
ning, L.,  2  ed.  Amos.  (1875)  171.  1354 — 
Statute  of  Staples,  27  Edward  III., 
provided  that  foreign  merchants,  on  the 
outbreak  of  war  with  their  country, 
should  have  forty  days  in  which  to 


depart  with  their  goods,  and  forty  more 
if  prevented  by  accident  from  depart- 
ure earlier,  with  liberty  to  sell  goods; 
3  Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
132;  2  Westlake,  Int.  L.,  2  ed.  (1913) 
44.  1666 — Louis  XIV.  of  France,  in 
declaring  war  against  Great  Britain, 
although  not  bound  by  treaty,  gave 
English  residents  in  France  three 
months  to  withdraw  with  their  goods 
and  effects,  Twiss,  War,  2  ed.  (1875) 
94.  In  the  following  cases  declaration 
of  war  allowed  right  of  residence  during 
good  behavior :  175  6 — Great  Britain  r. 
France;  1762 — Great  Britain  p,  Spain; 
Twiss,  War,  2  ed.  (1875)  89;  2  West- 
lake.  Int.  L.,  2  ed.  (1913)  45.  1791— 
Declaration  by  French  Assembly  that 
peaceable  enemy  citizeils  were  not  to 
be  regarded  as  enemies  of  the  French 
armies.  1798 — United  States  of  Amer- 
ica Act  of  Congress  discussed  by  3 
Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
133.  Vattel.  (1758)  Chitty's  Trans. 
Book  III.  §63,  says,  in  the  last  war 
between  England  and  France,  England 
in  her  declaration  of  war  ordained 
*'that  all  French  subjects  who  were  in 
his  dominions  should  be  at  liberty  to 
remain  and  be  perfectly  secure  in  their 
persons  and  effects  provided  they  de- 
meaned themselves  properly."  1803 — 
Napoleon  arrested  all  Englishmen  in 
France  between  eighteen  and  forty 
years  of  age,  and  kept  them  prisoners 
for  a  number  of  years.  He  contended 
that  it  was  justified  as  an  act  of  re- 
prisal. Criticised  as  an  unjustifiable 
reprisal  for  the  British  capture  of 
French  vessels  without  a  prior  declara- 
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Coming  Into  Jurisdiction  During  War. 


Envoys  having  immunity  and  being  the  representatives  of  a  bellig- 
erent power  will  necessarily  be  exempt  from  violence  and  hostility 
when  the  war  breaks  out.  This  subject  is  more  fully  discussed  under 
the  heading  of  immunity  of  envoys.' 


Private  Enemy  Persons  Coming  Into  the  Jurisdiction  During 

War. 

§1030.    Private  enemy  persons  who  come  into  the  jurisdiction^  diu*- 
ing  war  cannot  claim  any  immunity  except  on  grounds  of  humanity.' 


tion  of  war;  Hershey,  Int.  L.,  (1912) 
362n»;  Twiss,  War.  2  ed.  (1875)  95; 
Walker,  Science,  Int.  L.,  (1893)  263; 
2  Westlake,  Int.  L.,  2  ed.  (1913)  46; 
Woolsey,  Int.  L.,  6  ed.  (1897)  194n'. 
For  text  of  the  French  order  of  Expul- 
sion, see  Walker,  Science,  Int.  L.,  (1893) 
263.  Oppenheim,  Int.  L.,  2  ed.  (1912) 
Vol.  2,  13 In*,  defends  action  of  Napo- 
leon. Spain,  by  decree  of  February, 
1829,  made  Cadiz  a  free  port,  and 
declared  that  in  the  event  of  war, 
foreigners  who  had  established  them- 
selves for  purposes  of  commerce,  should 
be  allowed  a  proper  time  to  withdraw, 
and  their  property  should  not  be  sub- 
ject to  sequestration  or  reprisals,  3 
Phillimore,  Int.  L.,  3  ed.  (1879-1888) 
132.  1850 — Crimean  War. — Russian 
subjects  in  Great  Britain  and  France 
were  allowed  to  remain,  2  Oppenheim, 
Int.  L.,  2  ed.  (1912)  132.  1870— 
Franco-German  War. — France  expelled 
all  Germans  from  France  according  to 
2  Oppenheim,  Int.  L.,  2  ed.  (1912)  132, 
from  Paris,  according  to  Hershey,  Int 
L.,  (1912)  362,  n.  14,  and  from  certain 
departments  of  France,  according  to  2 
Westlake,  Int.  L.,  2  ed.  (1913)  45. 
Opinions  have  differed  as  to  the  wisdom 
or  policy  of  this  measure;  Hall,  Int. 
Law,  6  ed.  (1909)  387;  2  Westlake,  Int. 
L.,  2  ed.  (1913)  45.  1894— Chino- 
Japanese  War,  for  translation  of  text 
of  the  Imperial  Japanese  Ordinance 
relating  to  Chinese  subjects  in  Japan 
and  Chinese  regulations  for  the  protec- 


tion of  foreigners,  see  4  Moore,  Dig.  of 
Int.  L.,  (1906)  604  et  seq.  189^— Boer 
War,  former  South  African  Republic, 
expelled  most  British  subjects  when 
war  broke  out.  1904 — Russo-Japanese 
War. — Russia  allowed  Japanese  to  re- 
main in  all  parts  of  her  territory  except 
the  provinces  in  the  far  East,  and  Rus- 
sians were  allowed  to  remain  in  Japan. 
1912— Turco-Italian  War.  Eight 
months  after  outbreak  of  war,  Turkey 
decreed  expulsions  of  all  Italians  with 
certain  exceptions.  Italy — Turks  were 
allowed  to  remain  in  Italy,  2  Oppen- 
heim, Int.  L.,  2  ed.  (1912)  32.  War  of 
the  German  Aggression  (1914-18). — 
For  a  text  of  the  proclamation  of  the 
{Resident  of  the  United  States  of  April 
6,  1917,  relative  to  aliens  on  the  out- 
break of  the  war  between  Germany  and 
the  United  States,  see  11  American  J. 
Int.  L.,  Supp.  152  et  seq.  For  procla- 
mation of  the  President  of  the  United 
States,  1917,  December  1 1,  on  outbreak 
of  war  between  United  States  and 
Austria-Hungary  relative  to  alien  ene- 
mies, see  Official  Bulletin,  Vol.  1,  No. 
183,  p.  17.  For  German,  Austrian  and 
British  orders  as  to  alien  enemies,  see 
Hall,  Int.  Law,  7  ed.  (1917)  408,  409 

*  See  §165  et  seq.,  ante,  on  immunity 
of  envoy. 

*  For  a  discussion  of  private  enemy 
property  coming  into  jurisdiction  dur- 
ing the  war,  see  §882  et  seq.,  ante. 

*Vattel,  (1758)  Chitty's  Trans. 
Book  IV.  §§85-91. 
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Such  an  individual  may  enter  under  a  license  of  trade  or  some 
kind  of  passport  or  safe  conduct,  in  which  case  he  will  be  protected 
accordingly.  In  other  cases  he  will  come  in  tmder  the  suspicion  of 
entering  for  some  hostile  purpose. 

Member  op  Enemy  State  in  Jurisdiction  op  the  Enemt. 

§1031.  A  member  of  the  enemy  state  in  his  own  jurisdiction  will 
be  affected  only  by  the  mimicipal  action  of  his  own  state,  except  where 
there  is  an  invasion  which  brings  him  into  contact  with  the  invading 
power  and  raises  the  question  of  his  treatment  by  the  military  forces 
of  the  invader. •  The  question  here  is  how  far  is  the  complete  power 
of  the  state  to  affect  restrained  by  modem  ideas  of  warfare.  •*  The 
practice  in  the  seventeenth  century,  after  the  custom  of  indiscrim- 
inate slaughter  had  been  abandoned,  was  to  impress  all  the  able- 
bodied  males  into  the  military  service  of  the  conqueror  and  compel 
the  inhabitants  to  take  the  oath  of  allegiance,  part  of  which  practice 
arose,  as  we  have  already  pointed  out,  from  the  conception  then 
prevailing  that  upon  a  belligerent  occupation  the  state  title  to  the 
territory  was  immediately  transferred. 

Whenever  an  individual  is  in  the  territory  of  a  belligerent  which  is 
invaded  or  anywhere  within  the  region  of  the  theatre  of  war,  he  must 
take  the  chances  of  personal  suffering  or  death  caused  by  his  nearness 
to  the  operations  so  destructive  of  human  life.  He  cannot  complain 
of  anything  that  may  happen  to  him  by  reason  of  the  conduct  of  the 
war  except  that  since  he  is  a  non-fighter,  he  is  privileged  from  direct 
attack  upon  himself,  and  the  contending  armies  will  carry  on  their 
operations  without  regard  to  such  individuals  except  in  so  far  as  is 
necessary.  Many  instances  have  occurred  where  states  have  delib- 
erately made  war  upon  and  slayed  non-combatants  and  in  other  cases 
in  modem  times  great  powers  have  voltmtarily  abstained  from 
making  war  upon  such  persons.  The  factors  we  have  alluded  to 
have  strongly  operated  in  modem  times'^  to  exempt  all  private 


•  See  §256,  ante,  on  belligerent  occu- 
pation as  preliminary  to  a  forcible 
transfer  of  state  territory.  See  §766, 
ante,  on  belligerent  occupation  as  an 
act  of  hostility.  See  §§831,  832,  ante, 
on  belligerent  occupation  as  transfer- 
ring title  to  state  territory.  See  §887 
ct  seq.,  ante,  on  belligerent  occupation 
as  affecting  private  property. 


•*  See  §732,  ante.    See  n  7,  post. 

"^"Contributions,  Requisitions  and 
Compulsory  Service  in  Occupied  Terri- 
tory," James  W.  Gamer,  U  Amer.  J. 
Int.  Law,  74.  See  discussion  of  pro- 
visions of  Hague  Convention,  2  West- 
lake,  Int.  L.,  2  ed.  (1913)  93-116; 
Woolsey,  Int.  L.,  6  ed.  (1897)  217  ct 
seq. 
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individuals,  even  when  within  the  area  of  the  operations  of  war, 
from  violence  by  military  forces.' 


^  1808 — The  Russian  troops  occupied 
Finland  which  was  at  that  time  a  part 
of  Sweden.  Alexander  I.  made  the 
inhabitants  take  an  oaCh  of  allegiance, 
although  it  was  not  until  the  Peace 
Treaty  of  Frederikshamm,  Art.  4,'  of 
Sept.  17,  1809,  that  Sweden  ceded  Fin- 
land to  Russia,  2  Oppenheim,  Int.  L., 
2  ed.  (1912)  205.  During  the  Seven 
Years*  War,  Frederick  II.  of  Prussia 
repeatedly  made  forcible  levies  of 
thousands  of  recruits  in  Saxony,  which 
he  had  occupied,  2  Oppenheim,  Int. 
L.,  2  ed.  (1912)  205.  It  was  the  prac- 
tice of  Frederick  the  Great  and  other 
commanders  of  the  war  of  the  Austrian 
Succession  and  the  Seven  Years*  War 
to  raise  recruits  from  the  invaded 
country  by  compulsion.  Sometimes  a 
treaty  of  peace  contained  stipulations 
providing  for  the  restitution  of  men 
taken  in  this  manner;  Hall,  Int.  Law, 
6  ed.  (1909)  459;  2  Westlake,  Int.  L., 
2  ed.  (1913)  95.  "In  1743  Bavarian 
militia  were  used  by  the  Austrians  to 
fill  up  gaps  in  their  Italian  armies;  in 
1756  the  Prussians  on  breaking  into 
Saxony  immediately  required  the  states, 
who  were  in  session,  to  supply  10,000 
men,  and  two  years  afterwards  12,000 
more  were  demanded.  In  1759  the 
French  made  levies  in  Germany, 
Moser,  Versuch,  ix.  i.  296,  389.  It  was 
sometimes  necessary  to  stipulate  on  the 
conclusion  of  peace  for  the  restitution 
of  men  taken  in  this  manner.  See,  for 
example.  Art.  8  of  the  Peace  of  Huberts- 
burg,  De  Martens,  Rec.  i,  140,**  Hall, 
Int.  Law,  6  ed.  (1909)  159n.  Instances 
where  armies  abstained  from  making 
direct  war  on  civilians:  Wellington  in 
his  campaigns;  McClellan  and  Lee  in 
American  Civil  War;  1866 — Prince 
Frederick  Charles  on  invasion  of  Sax- 
ony; 1870 — ^King  of  Prussia  in  Franco- 
German  War  Proclamation;  1895 — 
Chino-Japanese   War;     1904 — ^Russo- 


Japanese  War;  South  African  War — 
General  Buller  and  Lord  Roberts.  For 
text  of  the  proclamation  of  April  1, 
1814,  issued  by  Wellington  on  the  entry 
of  the  allied  forces  into  France,  see 
Walker,  Science,  Int.  L.,  (1893)  282. 
For  further  discussion  of  his  c>ccupation 
of  France,  see  ibid.  286-288.  German 
practices  in  Franco- German  war  of 
1870,  are  fully  described  by  Edwards — 
"Germans  in  France.**  For  quotation, 
see  2  Halleck,  Int.  L.,  4  ed.  (1908)  470,. 
47  In.  For  German  Proclamation  on 
entering  France  in  Franco-German 
War  of  1870,  see  Walker,  Science,  Int. 
L.,  (1893)  345.  It  frequently  happens 
that  the  invading  forces  in  enemy  terri- 
tory will  take  hostages  to  secure  the 
behavior  of  the  civilian  population  of 
the  territory.  This  was  resorted  to  by 
the  Germans  in  1870,  when  prominent 
men  were  seized  for  such  purpose,  and 
frequently  they  were  placed  on  the 
engines  of  trains  to  prevent  the  people 
from  wrecking  the  latter,  a  means 
which  seems  to  have  been  efifective. 
The  English,  1900,  during  the  South 
African  War,  adopted  the  same  prac- 
tice for  a  few  months,  2  Oppenheim, 
Int.  L.,  2  ed.  (1912)  317,  318.  War  of 
the  German  Aggression  (1914-18). — 
The  barbarous  practices  of  the  German 
forces  in  Belgium  and  France  have  been 
thoroughly  substantiated  by  evidence 
so  overwhelming  that  no  German  can 
ever  hope  to  reverse  the  verdict  of  his- 
tory. The  learned  reader  will  find  this 
evidence  set  forth  in  some  of  the  follow- 
ing publications:  " Germany *s  Viola- 
tions of  the  Laws  of  War'*— 1914-1915, 
compiled  under  auspices  of  French 
Ministry,  translated  by  J.  C.  P.  Bland 
(1915).  "Report  of  the  British  Com- 
mittee on  Alleged  German  Outrages,*' 
presided  over  by  Viscount  Bryce, 
printed  by  the  Government  of  Great 
Britain.    "Violation  of  the  Rights  of 
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Private  Enemy  Persons  on  the  High  Sems. 


Preliminary. 


§1032.  Questions  will  arise  as  to  the  status  of  a  private  enemv 
person  on  the  high  sea  and  a  distinction  will  arise  as  to  whether  he  is 
caught  by  the  belligerent  on  (A)  an  enemy  ship;  (B)  a  neutral  ship; 
(C)  a  ship  of  no  state.  If  he  is  able  to  pursue  his  voyage  without 
coming  into  contact  with  the  naval  forces  of  the  enemy,  the.  case 
will  not  arise.  The  capture  and  condenmation  of  a  ship  does  not 
ordinarily  involve  the  safety  of  the  persons  on  board  as  the  general 
practice  was,  prior  to  1914,  to  care  for  the  safety  of  all  such  even 
when  the  ship  was  destroyed  at  sea.^ 

Member  op  Enemy  State  on  High  Seas  in  Enemy  Ship. 

§1033.  A  member  of  an  enemy  state  on  the  high  sea*  in  enemy 
ship  is  in  the  same  position  after  capture  as  if  he  were  within  the 
jurisdiction  of  such  belligerent,  and  if  the  vessel  engages  in  hostilities'* 
he  will  be  involved  in  the  fate  of  the  ship. 

Member  op  Enemy  State  on  High  Seas  in  Neutral  Ship. 

§1034.  A  member  of  an  enemy  state  on  the  high  sea  in  a  neutral 
ship  is  covered  by  the  neutral  jurisdiction,  and  in  the  same  position 


Nations  and  of  the  Laws  and  Customs 
of  War  in  Belgium,"  Report  of  the 
Official  Commission  of  the  Belgium 
Government.  *'Les  Deportations  Bei- 
ges, A  la  Lumiere  des  Occuments 
Allemands,"  Berger  Levrault  Librairies 
(1917).  "The  Violations  of  the  Laws  of 
War  by  the  Germans,"  Vol.  I,  1915; 
"The  Germans  at  Lille,"  Vol.  2,  1916, 
published  by  French  Minister  of 
Foreign  Affairs.  "Official  Commission 
of  the  Belgian  Government,"  reports  of 
the  violation  of  the  rights  of  nations 
and  of  the  laws  and  customs  of  war  in 
Belgium,  published  by  the  British 
Government  on  behalf  of  the  Belgian 
Legation.  "German  Legislation  for 
the  Occupied  Territories  of  Belgium," 


official  texts  published  at  the  Hague 
by  Martinus  Nijhoff  (1915).  See  15 
Col.  Law  Rev.  474.  For  references  to 
authorities  on  German  atrocities  in 
invaded  districts,  see  Hall,  Int.  Law, 
7  ed.  (1917)  414,  515. 

*  In  the  War  of  the  German  Aggres- 
sion (1914-18),  however,  the  Germans 
sunk  neutral  and  private  enemy  ships 
and  destroyed  neutral  and  private 
enemy  persons  non-combatants  without 
the  slightest  regard  for  humanity  or 
civilization. 

*  For  a  discussion  of  envoys'  im- 
mimity  on  the  high  sea,  see  {193,  ante. 

'*^See  §750,  ante,  on  defensively 
armed  merchantmen  engaged  in  hos- 
tilities. 
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On  High  Sea. 


as  if  he  were  within  such  neutral  jurisdiction  on  land.'**  If  such  a 
ship  is  captured  by  reason  of  conduct  forfeiting  this  neutrality,  the 
individuals  on  board  are  not  ordinarily  subject  to  capttire  in  the  same 
manner  as  the  goods,  it  being  recognized  that  the  capture  is  merely 
for  the  purpose  of  seizing  the  property,  and  therefore  such  persons, 
unless  assisting  in  the  military"  operations  are  to  be  set  free.     We 


*"■  Many  treaties  entered  into  be- 
tween various  states,  beginning  with 
the  treaty  of  Netherlands  and  Switzer- 
land of  1675,  contain  the  clause  in  con- 
nection with  the  stipulation  that  free 
ships  should  make  free  goods,  that  the 
same  liberty  should  be  extended  to  per- 
sons on  board  such  ships  so  that  "al- 
though they  be  enemies  to  both  or 
either  party,  they  are  not  to  be  taken 
out  of  a  free  ship  unless  they  are 
soldiers  and  in  the  actual  service  of  the 
enemies.  For  a  list  of  some  of  the 
treaties,  see  Moore's  Digest,  Vol.  7,  pp. 
756,  757;"  Wheaton,  Elements,  Dana's 
ed.  (1866)  507.  In  1810  Lucien  Bona- 
parte was  detained  as  a  prisoner  of  war 
by  a  British  ship  of  war  at  Cagliari,  in 
Sardinia.  The  claim  of  territory  was 
not  advanced  by  the  Sardinian  Govern- 
ment, which  was  allied  with  Great 
Britain  against  Prance.  Lucien  Bona- 
parte was  at  the  time  of  his  arrest  on 
board  an  American  vessel  bound  for 
Philadelphia.  The  fact  of  the  nation- 
ality of  the  vessel  was  not  argued  as  a 
ground  of  exemption. 

"  The  question  arises  whether  mili- 
tary persons  in  service  of  belligerents 
are  subject  to  seizure  or  capture  when 
taking  passage  on  the  high  seas.  It  is 
perfectly  clear  that  when  they  are  on 
an  enemy  ship,  public  or  private,  since 
the  ship  may  be  seized,  they  may  be 
taken  with  it  and  made  prisoners. 
When  military  persons  are  traveling  on 
a  neutral  ship,  several  questions  arise: 
(a)  When  the  ship  is  engaged  in  an 
unneutral  service  or  infected  by  a 
cargo  so  that  the  ship  is  liable  to 
seizure,  then  the  military  persons  are 


to  be  seized  with  it.  (b)  Where,  how- 
ever, the  vessel  is  innocent  and  not 
subject  to  seizure  and  the  sole  question 
is  whether  the  military  persons  may  be 
taken  off  the  neutral  ship,  several  ques- 
tions arise:  (1)  Prize  courts  have  juris- 
diction only  with  property  and  there- 
fore there  is  no  jurisdiction  to  adjudi- 
cate the  status  of  a  person  taken  off  the 
ship.  (2)  The  case  where  a  govern- 
ment impresses  its  own  seamen  is 
obviously  not  in  point.  (3)  It  has  been 
contended  that  the  ship  must  be 
brought  in  for  judicial  proceedings  as 
to  the  capture  and  the  persons  may 
not  be  taken  off  on  the  high  seas.  ' '  Ac- 
cordingly, in  January,  1912,  during  the 
Turco-Italian  War,  the  Italian  gunboat 
'Voltumo',  after  having  overhauled, 
in  the  Red  Sea,  the  British  steamer 
'  Africa '  going  from  Hodeida  to  Aden, 
took  off  and  made  prisoners  of  war 
Colonel  Riza  Bey  and  eleven  other 
Turkish  officers.  Although  the  declara- 
tion of  London  is  not  yet  ratified  by 
Great  Britain,  she  did  not  protest.  The 
case  of  the  '  Manouba '  ought  likewise 
to  be  mentioned  here.  This  French 
steamer,  which  plies  between  Marseilles 
and  Tunis,  was  stopped  on  January  16, 
1912,  by  an  Italian  cruiser  in  the  Medi- 
terranean, and  twenty-nine  Turkish 
passengers,  who  were  supposed  to  be 
Turkish  officers  on  their  way  to  the 
theatre  of  war,  were  forcibly  taken  off 
and  made  prisoners.  On  the  protest  of 
France,  the  captives  were  handed  over 
to  her  in  order  to  ascertain  whether 
they  were  members  of  the  Turkish 
forces,  and  it  was  agreed  between  the 
parties  that  the  case  should  be  settled 
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have  to  distinguish  the  captain  and  crew  of  the  captured  ship^  and 
individual  passengers  on  board." 

Private  Enemy  Persons  on  Ship  op  No  State, 

§1035.  A  private  enemy  person  on  ship  of  no  state  is  not  pro- 
tected by  any  jurisdiction  except  that  of  the  ship  itself  which  is  of 
no  moment  in  international  life.** 

Member  of  Enemy  State  in  Jurisdiction  of  No. State. 

§1036«  The  member  of  an  enemy  state  in  jurisdiction  of  no 
state  is  in  practically  the  same  position  as  if  he  were  in  his  own 
state  on  invasion.  This  is  probably  the  most  dangerous  inter- 
national position  into  which  an  individual  can  venture  so  far  as 
action  from  another  state  is  concerned,  but,  in  point  of  fact,  these 
small  portions  of  the  land  are  so  remote,  so  sparsely  settled,  that 
no  questions  ever  arise. 


Member  of  Enemy  State  in  Neutral  Jurisdiction. 

§1037.  Member  of  enemy  state  in  neutral  jurisdiction  is  protected 
by  that  jurisdiction  and  is  subject  to  the  political  power  of  the  neutral 
state.  The  only  question  here  is  how  far  he  has  enemy  or  neutral 
character^*  and  as  to  how  far  his  belligerent  activities  will  be  restrained 
by  the  neutral  state.  ^ 


by  an  arbitral  award  of  the  Permanent 
Court  of  Arbitration  at  the  Hague, 
Italy  asserting  that  she  had  only  acted 
in  accordance  with  Article  47  of  the 
Declaration  of  London,"  2  Oppenheim, 
Int.  L..  2ed.  (1912)  531n». 

"See  §1046,  post. 

"War  of  the  German  Aggression 
(1914-18).— November  13, 1914,August 
Piepenbrink  was  taken  from  an  Ameri- 
can vessel  on  the  high  seas  by  a  French 
cruiser,  the  American  vessel  being 
bound  to  a  neutral  port,  and  Piepen- 
brink being  a  steward  on  board.  His 
seizure  was  justified  by  France  on  the 
ground  that  he  was  an  enemy  subject 
(German).  The  United  States  of 
America  remonstrated  on  the  ground 
(I)    Piepenbrink    was    protected    by 


United  States  municipal  law  as  he  had 
filed  his  declaration  of  an  intention  to 
become  a  citizen  of  the  United  States. 
(2)  Seizure  was  an  unjustifiable  inva- 
sion of  neutrality,  as  Piepenbrink  was 
not  embodied  in  the  armed  forces  of 
the  enemy.  He  was  taken  to  Jamaica 
and  released  by  Great  Britain  and 
France  as  a  friendly  act,  reserving  the 
question  of  principle  involved,  9  Amer. 
Jour.  Int.  Law,  Special  Supplement, 
353-360. 

**  See  §286,  ante,  on  piracy. 

^*  See  §1078,  post,  as  to  character  of 
individuals. 

^  See  §712,  arite,  on  member  of 
belligerent  state  in  neutral  jurisdic- 
tion. 
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{§1038,  1039  Member  of  Neutral  State. 

Member  of  Neutral  State. 


Preliminary. 


§1038.  The  member  of  a  neutral  state  is  to  be  considered  only' 
in  so  far  as  he  may  be  affected  by  the  acts  of  a  belligerent  and  accord- 
ing to  the  place  where  he  is  at  the  time.  We  shall  consider  the 
neutral  member  in  (A)  jurisdiction  of  a  belligerent;  (B)  on  high  seas; 
(C)  in  jurisdiction  of  no  state;  (D)  in  jurisdiction  of  neutral  state. 
The  cases  fall  under  two  headings :  (A)  where  the  neutral  is  in  his  own 
jurisdiction;  (B)  where  he  is  outside  the  jurisdiction.  In  the  latter 
case  he  is  more  or  less  exposed  to  the  belligerent  acts,  and  has  greater 
freedom  of  action  because  he  is  not  restrained  by  the  political  power 
of  his  own  state.  This  case  has  caused  some  difficulty  among  the 
writers  and  some  ingenious  theories-  have  been  advanced  to  account 
for  the  failure  of  the  neutral  state  to  protect  its  members  outside 
its  jurisdiction  as  it  does  when  they  are  at  home,  which  theories 
do  not  explain  the  situation. 

Since  the  neutral  is  outside  the  jurisdiction,  he  is  subject  to  the 
political  power  of  the  foreign  state  so  far  as  he  comes  into  contact 
with  it  and  is  in  the  same  position  in  that  respect  in  war  as  he  would 
be  in  time  of  peace.  In  time  of  war,  however,  the  various  foreign 
state  jurisdictions  are  not  able,  by  reason  of  the  war,  to  afford  the 
same  protection  as  in  time  of  peace.  The  necessity  of  prosecuting 
the  war  induces  a  greater  laxity  of  state  conduct  than  would  other- 
wise exist*  Therefore  the  neutral  state  is  in  fact  less  able  to  protect 
its  member  by  setting  in  motion  the  international  factors  of  conduct, 
and  furthermore  the  neutral  member  is,  in  a  measure,  thrown  on  his 
own  responsibility,  and  the  neutral  state  is  therefore  not  expected 
to  concern  itself  so  greatly  with  his  interests  as  it  might  in  time  of 
peace.  The  question  here  is  how  far  will  the  factors  we  have  adverted' 
to  impose  any  restraint  on  the  belligerent  in  the  state  of  greater 
license  necessarily  resulting  because  of  the  war. 

Neutrals  Within  the  Jurisdiction  of  a  Belligerent. 

§1039.  Neutrals  within  the  jurisdiction  of  a  belligerent  will 
necessarily  be  subject  to  the  fortunes  of  war*  upon  invasion  by  the 

•2  Westlake,  Int.  L.,  2  ed.  (1913)  *2  Westlake,  Int.  L.,  2  ed.  (1913) 

196,  197.  131. 

>  See  §732,  ante. 
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enemy,  in  which  case  they  will  be  within  area  under  belligerent 
occupation.  The  principal  question  which  arises  as  to  neutrals  is 
of  whether  they  are  liable  to  compulsory  military  service.  This 
question  is  discussed  under  the  heading  of  aliens  within  the  jurisdic- 
tion.* The  neutral  citizen  in  the  belligerent  territory  may  assist  in 
the  warlike  operations  as  he  sees  fit;  may  join  the  armies  of  either 
of  the  contending  forces,  and  in  all  respects  become  an  enemy.*  His 
home  government  is  under  no  responsibility  for  his  action.^ 


Neutral  Member  on  the  Hi^  Seas. 


Preliminary. 


§1040.    The  case  of  a  member  of  a  neutral  state  on  the  high  sea  is 
to  be  distinguished.    A  neutral  citizen  may  enter  a  belligerent  navy. 


» See  §447,  ante. 

•For  discussion  of  enemy  character 
of  neutral  in  belligerent  state,  see 
§1078,  post. 

^  1818,  two  Englishmen,  Arbuthnot 
and  Ambrister,  were  taken  by  United 
States  troops  from  among  the  Indians 
during  the  Seminole  War,  and  one  of 
them  shot  by  order  of  the  commanding 
officer  of  the  United  States  troops. 
Great  Britain  remonstrated,  but  after 
debate  in  the  House  of  Commons,  did 
not  press  the  matter,  and  seems  to  have 
recognized  that  the  individuals  in  ques- 
tion were  subject  to  the  fortunes  of  war, 
and  the  chief  cause  of  controversy 
appears  to  have  been  the  severity  of  the 
punishment  meted  out  by  the  com- 
manding officers  of  the  American  troops. 
For  a  discussion,  see  2  Halleck,  Int.  L., 
4  ed.  (1908)  200.  On  the  commence- 
ment of  the  Franco-German  War,  1870, 
the  Emperor  Napoleon  III.  decided  not 
to  receive,  either  at  the  Imperial  head- 
quarters or  at  the  headquarters  of  the 
corps-d*armee,  any  volunteer,  foreign 
officer,  or  person  not  belonging  to  the 
army  (Journal  Officiel,  July  19.  1870); 
and  the  British  Government  refused 
permission  to  an  officer  in  her  Majesty's 
service  to  join  the  Prussian  army  as 


correspondent  to  the  Times,  2  Halleck, 
Int.  L.,  4  ed.  (1908)  163ni.  British 
Government  refused  to  interfere  on 
complaint  of  British  subjects  in  France 
during  Franco-German  War  of  1870,  of 
ill-treatment  and  destruction  of  prop- 
erty  by  the  Prussian  troops,  2  Halleck, 
Int.  L.,  4  ed.  (1908)  164n».  During  the 
South  African  War,  hundreds  of  neu- 
trals who  were  fighting  in  the  ranks  of 
the  Boers  were  captured  by  Great 
Britain  and  retained  as  prisoners  until 
the  end  of  the  war,  2  Oppenhdm,  Int. 
L.,  2  ed.  (1912)  109.  1900— South 
African  War. — Many  aliens  in  enemy 
territor>'  were  arrested  by  Great 
Britain  and  deported  to  England  from 
whence  they  were  sent  to  their  respec- 
tive countries.  The  British  Govern- 
ment appointed  the  South-African 
Commission  to  inquire  into  the  trans- 
action, the  conclusions  of  which  appar- 
ently were  used  in  the  settlement  sub- 
sequently arrived  at  between  Great 
Britain  and  the  other  states,  2  Cobbett 
Cases,  (1913)  264.  War  of  the  German 
Aggression  (1914-18). — Many  neutrals 
fought  in  the  armies  of  the  allies  and  it 
appears  that  in  some  cases  they  were 
formed  into  special  foreign  legions. 
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He  may  not,  however,  conduct  warlike  operations  on  his  own  accotint 
against  public  or  private  enemy  vessels  of  either  belligerent.  If  he 
fits  out  a  ship  of  war  and  attacks  on  the  high  seas,  he  is  a  mere 
pirate*  and  liable  to  be  shot  upon  being  captured.  It  seems  that 
his  own  government  is  under  no  responsibility  whatever  for  his 
acts  except  in  so  far  as  fitting  out  the  expedition  takes  place  on 
home  territory.*  He  may  ship  contraband  of  war,  or  run  blockades 
to  any  extent  that  he  sees  fit. 

When  the  neutral  citizen  is  on  the  high  seas,  several  cases  are  to 
be  distinguished.  He  may  be  in  a  belligerent  vessel  of  war  engaged 
in  the  foreign  service.  If  he  is,  he  must  share  the  forttmes  of  war 
with  the  war  vessel  upon  which  he  is  embarked.  He  may  be  on  a 
belligerent  private  vessel  or  on  a  neutral  vessel.*® 

Member  of  Neutral  State  in  Belligerent  Ship. 

§104L  A  neutral  member  may,,  on  the  high  Seas,  be  in  a  belligerent 
ship,  either  public  or  private.  If  the  ship  is  public,  he  is  exposed  to 
all  the  risk  attendant  upon  the  voyage  of  such  a  ship  across  the  seas 
in  time  of  war.  If  the  ship  is  private,  he  is  in  like  manner  subject 
to  the  misadventures  which  may  befall  the  ship,  particularly  if  it  is  a 
defensively  armed  merchantman  and  resists  attack  and  is  destroyed 
in  the  fight  which  follows.  Ordinarily,  when  such  a  vessel  is  captiu"ed 
without  violence,  neutrals  on  board  are  not  subject  to  any  incon- 
venience other  than  loss  of  time  and  expense  caused  by  being  taken 
out  of  their  journey.** 

Member*  op  Neutral  State  in  Neutral  Ship. 

§1042.  A  member  of  a  neutral  state  traveling  on  a  neutral  ship 
may  be  (A)  captain  or  owner**  directing  the  movements  of  the 
vessel  and  responsible  for  its  conduct;  (B)  merely  a  passenger.  In 
the  first  case  the  question  arises  of  how  far  the  ship  aids  in  the 
belligerent  operations,  which  has  already  been  discussed,  and  how  far, 

*  See  {286,  ante,  on  piracy.  ordering  netitral  sailors  found  in  the 

*  See  {704,  ante,  on  filibustering  ex-  British  fleet  condemned  as  pirates  is 
peditions.  not,  according  to  Manning,  Int.  L.,  2 

"As    to    neutral    member    taking  ed.  Amos.  (1875)  154,  a  precedent  but 

letters  of  marque,  see  Hall,  Int.  Law  an   example   of   great   ferocity.      See 

6  ed.  (1909)  592,  593,  and  see  the  case  §1079,  post,  on  effect  on  character  of 

of  Gideon  Henfield,  discussed  2  West-  employment  in  service  of  foreign  stj«te. 

lake,  Int.  L.,  2  ed.  (1913)  208.  "As  to  captain  and  crew,  see  §1016, 

"  The  order  of  the  French  directory  post. 
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apart  from  naval  operations,  the  ship  forfeits  her  exemption  from 
seizure  as  a  neutral  in  any  one  of  the  ways  which  we  have  previously 
referred  to.^*  The  discussion  is,  therefore,  now  confined  to  the  case 
of  a  neutral  passenger  on  a  neutral  ship  which  has  not  forfeited  her 
immtmity.  The  question  arises  also  whether  the  forfeiture  of  immu- 
nity by  conduct  of  the  ship  affects  the  status  of  an  innocent  neutral 
passenger  on  board. 

A  neutral  ship  protected  by  the  jurisdiction  of  its  state  may 
come  into  contact  with  the  operations  of  the  belligerents,  and  as  to 
this  several  questions  will  arise,  which  we  shall  now  discuss.  In  the 
first  place,  the  neutral  ship  may  be  in  the  vicinity  of  a  battle  on  the 
high  seas  and  be  struck  by  shells  fired  at  each  other  by  the  belligerent 
ships  during  the  coiu"se  of  the  battle.  If  such  occurs,  there  seems  to 
be  no  ground  for  complaint.  It  cannot  be  expected  that  the  bellig- 
erents will  hold  their  fire  in  time  of  a  naval  battle  because  a  neutral 
ship  is  in  the  range.  It  is  incumbent  upon  the  neutral  ship  to  keep 
out  of  the  way.  The  neutral  ship  is,  as  we  shall  point  out,  subject 
to  visit  and  search  by  a  belligerent  man-of-war  and  may  not  defend 
against  such  man-of-war  without  violating  the  privilege  of  neutrality. 
The  effect  of  such  resistance,  so  far  as  subjecting  the  ship  and  cargo 
to  seizure  and  condemnation,  is  concerned  has  been  discussed,"    The 


"  See  §960  et  seq.,  ante. 

"See  §962,  ante.  Chino- Japanese 
War  of  1894.— A  British  ship,  the 
"Kow-shing,"  hired  by  the  Chinese 
Government  to  serve  as  a  transport 
for  Chinese  soldiers  was,  while  engaged 
therein,  met  by  the  Japanese  fleet  and 
signaled  to  stop  and  visited  by  prize 
officers.  She  was  ordered  to  follow 
the  Japanese  cruiser.  Although  the 
British  captain  was  ready  to  comply 
with  these  orders,  the  Chinese  on  board 
would  not  allow  it,  and  thereupon  the 
Japanese  simk  the  vessel,  2  Oppen- 
heim.  Int.  L.,  2  ed.  (1912)  114n».  At 
the  beginning  of  the  Chino* Japanese 
War  on  July  25,  1894,  after  the  Japa- 
nese cruiser  "Naniwa"  had  sunk  the 
British  ship  *'Kow-shing,"  which 
served  as  transport  carrying  Chinese 
troops,  forty-five  Chinese  soldiers  who 
clung  to  the  mast  of  the  sinking  ship 
were  rescued  by  the  French  gunboat 


"Lion"  and  brought  to  the  Korean 
harbor  of  Chemulpo.  Hundreds  of 
others  saved  themselves  on  some 
islands  near  the  spot  where  the  incident 
occurred  and  120  of  these  were  taken 
on  board  the  German  man-of-war 
"litis"  and  brought  back  to  the 
Chinese  port  of  Tientsin,  2  Oppen- 
heim.  Int.  L.,  2  ed.  (1912)  423,  424. 
1904 — Russo-Japanese  War. — Russian 
war  vessels,  without  adequate  cause, 
opened  fire  on  a  number  of  English 
trawlers  fishing  off  the  Dogger  bank  in 
the  North  Sea.  The  matter  was  sub- 
mitted to  arbitration  and  award  made 
against  Russia,  Hague  Court  Reports 
Carnegie  ed.,  609.  The  German-Swiss 
Court  of  Arbitration  has  handed  down 
a  ruling  under  which  the  estates  of  two 
Swiss  citizens  who  lost  their  lives  as  a 
result  of  the  torpedoing  of  the  cross- 
channel  steamship  "Sussex,"  by  a 
German  submarine  in  March,  1916,  are 
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question  of  whether  the  belligerent  man-of-war  may  sink  a  neutral 
ship  and  perhaps  destroy  the  lives  of  all  on  board  in  the  case  of  such 
resistance,  is  discussed  under  the  heading  of  ''destruction  of  prize."  " 

Member  op  Neutral  State  in  Ship  op  No  State. 

§1043.  The  member  of  a  neutral  state  in  a  ship  of  no  state  is  not 
protected  by  any  jurisdiction  except  that  of  the  ship,  and  is  in  the 
most  exposed  situation  he  can  occupy  in  this  connection  on  the  high 
sea. .  If  he  is  a  party  to  the  proceeding  by  which  the  ship  becomes 
a  ship  of  no  state,  or  a  pirate,^  he  is  subject  to  the  penalties  for  that 
offense,  which  are  generally  more  severe  than  the  treatment  which 
he  would  receive  as  an  enemy  by  exercise  of  the  war  power  of  the 
belligerent.  If  an  innocent  passenger,  he  is  in  reason  entitled  to  be 
saved  from  death,  although  he  may  be  kept  a  prisoner  until  the  end 
of  the  war. 

Neutral  Citizen  in  Jurisdiction  op  No  State. 

§1044.  A  neutral  citizen  in  the  jurisdiction  of  no  state  is  not 
protected  by  any  jurisdiction,  but  his  own  state  may  set  in  motion 
any  international  factor  of  conduct  to  protect  him  from  action  by 
either  one  of  the  belligerents. 

Neutral  Member  in  Jurisdiction  op  a  Neutral  State. 

§1045.  An  individual  in  the  jtuisdiction  of  a  neutral  state,  whether 
of  one  of  the  belligerents  or  of  another  neutral  state,  is  protected  in 
all  respects  by  the  neutral  jurisdiction  of  the  state  within  which  he  is. 
If  the  neutrality  of  that  state  is  violated,  he  must  suffer  in  the  same 
manner  as  a  member  of  the  neutral  state.  If  the  neutral  state  is  forced 
to  war,  he  then  becomes  a  neutral  in  the  jurisdiction  of  a  belligerent 
over  which  change  he  has  no  .control. 

Captain  and  Crew  op  Merchantmen. 

§1046.  The  captain  and  crew  of  merchantmen,  are,  by  ancient 
custom,  liable  to  be  taken  prisoner  on  capture  of  their  ship,'  that 

awarded  respectively    180,000  francs,  ^  See  {286,  ante,  on  piracy. 

($36,000)  and  40,000  francs  ($8,000).  >  2  Oppenheim,  Int.  L.,  2  ed.  (1912) 

In  addition  the  sum  of  6,000  francs  104,    105;    Walker,  Science,  Int.   L., 

($1,200)  was  awarded  to  Swiss  passen-  (1893)  265,  266;   2  Westlake,  Int.  L.« 

gers  who  were  injured  in  the  disaster.  2  ed.  (1913)  146. 
^*  See  {991  et  seq.,  ante. 
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liability  being  understood  to  attach  to  their  calling  as  they  have  not 
entered  the  jurisdiction  of  any  foreign  state  and  there  is  no  obligation 
of  good  faith  on  the  part  of  any  state  to  protect  them.'  There  seems 
to  be  no  reason  for  treating  them,  however,  other  than  as  prisoners 
of  war.  On  land,  non-combatants  are,  by  modem  practice  of  civilized 
states,  exempt  from  violence,  capture  and  being  taken  as  prisoners. 
There  is  some  reason  for  the  difference  in  practice.  When  a  ship  is 
captured  at  sea,  the  captain  and  crew  must,  in  most  cases,  be  brought 
in  with  the  ship  as  it  is  obviously  impossible  to  transfer  them  to  any 
ship  bound  for  their  own  jurisdiction.  When  a  ship  has  been  brought 
in,  there  is  also  generally  no  way  for  them  to  get  home  tmtil  the  war 
is  over,  and  if  they  do,  they  may  carry  information  which  would  be 
of  value  to  the  enemy.  Prudence,  therefore,  on  the  part  of  the 
capturing  state,  demands  that  they  be  restrained.  In  recent  times, 
a  demand  has  been  made  to  provide  for  setting  them  at  liberty, 
which  does  not  seem  to  have  had  any  practical  result.* 

Summary. 

§1047.  A  private  individual  may  be  directly  affected  by  a  state 
act  of  one  of  the  belligerents  or  a  neutral.  He  may  be  taken  captive, 
restrained  in  some  manner,  killed,  or  deprived  of  his  property.  The 
question  is,  how  far  is  the  power  of  a  state  to  affect  individuals  in 
time  of  war  restrained  by  international  factors  of  conduct.  The 
former  practice  was  to  treat  all  members  of  the  enemy  with  the  great- 
est severity,  indeed  there  were  no  private  individuals,  in  the  modem 
sense  of  the  word,  as  practically  all  members  of  the  state  participated 
in  the  fighting.  The  factors  we  have  alluded  to  as  restraining  the  exer- 
cise of  the  war-making  power,  particularly  the  distinction  drawn  be- 
tween combatants  and  non-combatants,  and  sentiments  of  hiunanity, 
have  operated  to  restrain  violence  as  to  non-combatant  individuals.^ 

The  effect  of  war  on  members  of  the  belligerent  state  is  entirely  a 
matter  of  municipal  law.^ 

*  Sailors  of  merchantmen  are  gener-  Law,  6  ed.  (1909)  400n*.    In  the  case  of 

ally  made  prisoners  of  war  by  universal  a  ransom,  as  to  which,  see  §928,  ante, 

custom.    In  1 870  Germany  denied  the  the    captain    and    crew    are    released 

existence  of  the  rule  and  upon   the  instead  of  becoming  prisoners  of  war, 

French  refusal  to  liberate  those  taken,  Hall,  Int.  Law,  6  ed.  (1909)  455. 

by    way    of    reprisal    imprisoned    at  *  See  Hague  'Convention  XI.   1907, 

Bremen   a  number  of   Frenchmen   of  Arts.  5-8. 

local  importance  to  a  number  equal  to  ^  See  §1026,  ante, 

the  occupants  of  the  merchantman  who  '  See  §1027,  ante, 
were  detained  in  France,    Hall,   Int. 
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Members  of  the  enemy  state  may  (A)  be  in  the  jurisdiction  on  the 
outbreak  of  war,  (B)  come  into  the  jurisdiction  during  the  war, 
(C)  be  on  the  high  seas,  (D)  be  in  the  jurisdiction  of  no  state,  (E)  be 
in  the  jurisdiction  of  a  neutral  state,  and  in  each  case  he  may  or  may 
not  be  within  the  area  of  hostilities.* 

The  case  of  a  private  enemy  person  in  the  jurisdiction  at  outbreak 
of  war  was  not  of  frequent  occurrence  in  ancient  times  as  there  was 
little  movement  of  individuals  from  one  state  to  another.  The 
merchant,  as  we  have  indicated,  was  the  pioneer  in  international 
communication  and  as  the  demands  of  commerce  became  increasingly 
felt,  treaties  were  made  providing  for  privileges  of  withdrawal  at 
outbreak  of  war  and  sometimes  for  residence  during  good  behavior. 
The  treatment  of  the  alien  enemy  is  a  matter  of  mtmidpal  law  enacted 
in  obedience  to  the  pressure  of  international  factors  of  conduct  and 
the  provisions  of  treaties.  The  fair  treatment  of  an  alien  imder 
such  circumstances  is  essential  to  the  commercial  reputation  and 
honor  of  the  state,  and  is  a  mark  of  its  civilization  and  enlightenment. 
Any  alien  who  is  dangerous  and  who  in  any  way  is  an  active  agent  of 
a  belligerent  government  violating  the  neutrality  of  the  state,  may 
well  suffer  from  severe  treatment. 

A  belligerent  may  expel  the  enemy  member,  detain  and  intern,  or 
leave  him  alone.  The  modem  practice  is  to  permit  residence  during 
good  behavior  and  intern  all  dangerous  enemy  members.* 

Private  enemy  persons  coming  into  the  jurisdiction  during  war, 
unless  under  some  license,  cannot  claim  any  immunity  except  on 
grounds  of  humanity.* 

The  member  of  the  enemy  state  will  be  affected  in  his  own  territory 
only  on  a  belligerent  invasion  except  by  act  of  his  owm  state.  The 
former  practice  of  ruthless  severity  towards  the  inhabitants  of  an 
invaded  district  has  been  gradually  abandoned  by  nearly  all  modem 
civilized  states,  and  there  are  only  a  few  barbaric  people  today  who 
endeavor  to  perpetuate  the  atrocities  common  in  the  sixteenth  and 
seventeenth  centuries.* 

A  private  enemy  person  on  the  high  sea  will  be  found  (A)  in  an 
enemy  ship,  (B)  in  a  neutral  ship,  (C)  in  ship  of  no  state.  The 
general  practice,  prior  to  1914,  was  to  save  the  lives  of  all  private 
individuals  found  on  the  ship  captured,  whether  enemy  or  neutral, 
but  that  practice  has  been  departed  from  recently  by  one  belligerent 
state.  ^ 

*  See  §1028,  ante.      <^See  §1030,  ante.      ^See  §1032,  ante. 

*  See  §1029,  ante.      *See  §1031,  ante. 
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Summary.  '  §1047 

Member  of  enemy  state  on  enemy  ship  is  in  the  same  position 
after  capttire  as  if  he  were  in  the  jurisdiction  of  the  belligerent,  and 
if  the  vessel  engages  in  hostilities,  he  will  be  involved  in  the  fate  of 
the  ship.*  A  member  of  the  enemy  state  on  a  neutral  ship  is  pro- 
tected by  the  neutral  jurisdiction  and  cannot  be  taken  off  without 
violating  that  jurisdiction.  If  the  ship  is  captured  he  comes  within 
the  power  of  the  belligerent  state  to  the  same  extent  as  if  he  were  on 
an  enemy  ship. 

The  status  of  military  persons  is  in  some  doubt,  and  it  has  been 
contended  that  they  cannot  be  taken  off,  and  if  captured  are  not  to 
be  seized  since  they  are  not  subject  to  adjudication  as  contraband.' 

Private  enemy  person  on  ship  of  no  state^®  or  in  jurisdiction  of  no 
state"  is  not  protected  by  any  jurisdiction  at  all,  and  he  can  only 
rely  on  the  humanity  of  the  state  with  which  he  comes  into  contact. 
Member  of  enemy  state  in  a  neutral  jurisdiction  is  protected  by  the 
neutral  jiuisdiction  except  in  so  far  as  he  is  involved  in  hostilities 
upon  invasion  by  the  enemy.** 

Member  of  neutral  state  may  be  (A)  in  jurisdiction  of  belligerent, 
(B)  on  high  seas,  (C)  in  jurisdiction  of  no  state,  (D)  in  jurisdiction 
of  neutral  state,  which  falls  imder  the  two  headings  of  (A)  when  he 
is  in  his  own  state,  (B)  when  he  is  outside  the  jiuisdiction  of  his  own 
state.  The  neutral  outside  his  own  state  is  not  protected  in  time  of 
war. to  the  same  extent  as  in  time  of  peace,  because  (A)  the  interna- 
tional factors  of  conduct  operate  with  less  effect,  (B)  he  is  outside 
the  jurisdiction  of  his  own  state,  and  the  possibility  of  his  interfering 
or  meddling  in  some  way  in  the  war  makes  it  necessary  for  the  bellig- 
erent to  have  greater  freedom  of  action  as  to  him,  since  there  is  no 
other  power  which  can  effectually  restrain  him.** 

A  neutral  in  the  jurisdiction  of  a  belligerent  will  necessarily  be 
subject  to  the.  fortunes  of  war  on  invasion  by  the  enemy.  He  may, 
however,  join  in  the  hostilities  and  become  an  enemy  as  to  the  other 
belligerent  by  joining  the  military  service.** 

A  neutral  on  the  high  sea  is  protected  only  by  the  humanity  of  the 
belligerents  except  when  he  is  in  the  jurisdiction  of  his  own  state 
by  being  on  a  neutral  ship.  He  may  join  the  naval  forces  but  he 
may  not  conduct  hostilities  on  his  own  account  without  becoming 
a  pirate.  His  home  state  is  tmder  no  responsibility  and  he  may  ship 
contraband  of  war  or  nm  a  blockade  as  he  sees  fit.** 

•  See  §1033,  ante.     "  See  §1035,  ante.     »  See  §1037,  ante.     "  See  §1039,  ante. 
» See  §1034,  ante,     "  See  §1036,  ante.     "  See  §1038,  ante.     "  See  §1040,  ante. 
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§1047  Summary. 

A  neutral  member  on  a  belligerent  ship  is  involved  in  the  fate  of 
the  ship,  and  if  it  is  captured  he  is  in  the  same  position  as  if  he  were 
in  the  jurisdiction  of  the  belligerent  captor  unless  he  has  participated 
in  some  way  in  the  hostilities.* 

Neutral  member  on  neutral  ship  may  be  captain  or  one  of  the  crew, 
in  which  case  he  is,  as  we  will  point  out,  subject  to  be  made  a  prisoner 
of  war.  If  he  is  a  mere  passenger  he  will  be  taken  in  with  the  ship 
to  port  and  will  probably  be  set  free  if  the  ship  is  condemned  and  then 
be  in  the  same  position  as  if  he  were  in  that  condition  on  the  outbreak 
of  war.* 

Members  of  neutral  state  on  ship  of  no  state*  and  in  jurisdiction 
of  no  state*  are  not  protected  by  any  jurisdiction  at  all.  Member 
of  a  neutral  state  may  be  in  the  jurisdiction  of  his  own  state  or  a 
third  neutral  state,  and  he  is  therefore  fully  protected  from  all  opera- 
tions of  war  except  on  invasion  of  one  of  those  jurisdictions.* 

The  captain  and  crew  of  merchantmen  captured  on  the  high  sea 
are,  by  universal  custom,  subject  to  be  made  prisoners  of  war  although 
not  liable  to  any  violence  unless  they  first  offer  violence  themselves.* 

*  See  §1041,  ante.  '  See  §1043,  ante.  *  See  §1045,  ante. 

>  See  §1042,  ante.  *  See  §1044,  ante.  •  See  §1046,  ante. 
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Preliminary. 

§1075.  The  distinction  between  enemies  and  neutrals  has  already 
been  referred  to  and  several  cases  pointed  out  where  that  distinction 
is  of  importance.  It  is  now  necessary  to  determine,  if  possible,  what 
the  distinction  is  in  fact.  Each  state  is  competent  to  consider  any 
person  or  property,  enemy  or  neutral,  in  its  own  discretion,  and  the 
question  is  only  of  international  law  when  the  property  or  character 
of  a  neutral  is  concerned.  Even  here  each  state  follows  its  own 
municipal  law.  We  shall  therefore  only  refer  to  the  subject  in  the 
briefest  outline.  Two  cases  of  character  arise;  (A)  public  property 
and  public  agents  of  the  government;  (B)  private  property  and 
private  individuals.  As  to  public  property  and  public  individuals, 
there  is  no  difficulty  or  controversy  among  the  writers  or  in  practice. 
The  character  of  the  agent  or  the  property  is  clearly  determined  by 
the  character  of  the  state  itself  as  enemy  or  neutral.    The  discussion, 

(432) 


CHARACTER  OP  PERSONS  AND  PROPERTY 


433 


§1076 


Theories  as  to  Character. 


therefore,  will  be  confined  to  private  property  and  private  individuals. 
The  general  principle  is  that  all  members  of  an  enemy  state  and 
property  owned  by  them  have  enemy  character  and  all  members  of 
a  neutral  state  and  property  owned  by  them  have  neutral  character. 
The  question  is,  when  is  a  neutral  member  or  his  property  considered 
as  enemy,  and  when  is  an  enemy  member  or  his  property  considered 
as  neutral?  We  shall  discuss,  (A)  individtials;  (B)  property,  as 
preliminary  to  which  we  shall  refer  to  the  conflicting  theories  on  the 
subject.'  There  is  a  considerable  difference  in  practice  among  the 
several  states  of  the  world. 

Theories  as  to  Character. 

§1076.  There  are  two  views.'  (A)  That  each  state  impresses  its 
character  as  neutral,  or  enemy,  on  its  members,  irrespective  of 
their  residence  or  place  of  carrying  on  business,  and  that  all  persons 
and  their  property  are  determined  as  to  character  accordingly.  The 
application  is  simple,  as  the  fact  of  membership  is  conclusive.  (B) 
The  other  view  is  that  membership  in  the  state  does  not  necessarily 
determine  character,  and  that  an  individual  or  the  property  he  owns, 
may,  by  reason  of  facts  extraneous  to  his  membership,  be  considered 
of  a  different  character.**  The  first  view  is  a  corollary  of  the  notion 
that  the  jurisdiction  of  the  state  extends  to  its  members  all  over  the 
world,  whether  in  the  jurisdiction  of  another  state  or  not.'  The 
other  view  corresponds  more  accurately  to  the  modem  fact  of  mem- 
bership in  a  state  arising  from  occupying  the  same  territory,  as  we 
shall  find  that  the  principal  fact  extraneous  to  membership  giving 


*  "  National  character  may  be  con- 
sidered in  respect  of,  first,  Personal 
domidl,  or  national  character  acquired 
by  residence.  Secondly,  Commercial 
domicil  or  national  character  acquired 
by  trade.  Thirdly,  The  national  char- 
acter of  ships.  Fourthly,  The  national 
character  of  goods.  Fifthly,  The 
national  character  of  the  pibduce  of 
landed  property.  Sixthly,  The  na- 
tional character  of  countries,"  2 
Wildman,  Int.  L.,  (1850)  36. 

*  Vattel,  (1758)  Chitty's  Trans.  Book 
III.  {72,  clearly  points  out  that  al- 
though all  members  of  the  enemy  state 
are  enemies,  it  does  not  follow  that 


non-combatants  are  to  be  treated  in  the 
same  manner  as  combatants. 

*"  For  a  discussion  of  theories  as  to 
character,  see  1  Halleck,  Int.  L.,  4  ed. 

(1908)  430  et  seq.;  Hall,  Int.  Law,  6  ed. 

(1909)  490  et  seq.;  Lawrence,  Int.  Law, 
5  ed.  (1913)  366-385;  2  Oppenheim, 
Int.  L.,  2  ed.  (1912)  106;  3  Phillimore, 
Int.  L..  3  ed.  (1879-1888)  127-128,  141- 
145;  Twiss,  War,  2  ed.  (1875)  299  et 
seq.;  2  Westlake,  Int.  L.,  2  ed.  (1913) 
163  et  seq.  See  provisions  of  the 
Declaration  of  London  of  February  26, 
1909,  Chapter  VI. 

'  See  {97,  ante,  on  personal  jurisdic- 
tion. 
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§1077 


the  individual  a  different  aspect  in  the  war,  is  the  circumstance  of 
his  domicil  in  the  jurisdiction  of  another  state.* 

The  neutral  may,  as  we  have  seen,  forfeit  his  immimity  by  engaging 
in  forbidden  traffic,  canying  noxious  goods,  unneutral  service,*  etc. 
It  is  generally  stated  by  the  writers  that  in  these  cases  the  neutral 
character  of  the  property  disappears  and  it  becomes  enemy  property. 
This  is  true  as  to  the  consequences,  but  there  is  some  doubt  as  to 
whether  this  is  a  correct  statement  of  the  principle  involved.  It  is 
believed  to  be  more  accurate  to  say  that  the  neutral  forfeits  his 
privilege  of  exemption,  and  the  case  is  that  of  neutral  property  but 
not  exempt.  Or,  putting  it  the  other  way,  the  restraint  oa  the  power 
of  seizure  imposed  by  the  factors  of  international  conduct  with  respect 
to  certain  property,  to-wit,  neutral,  do  not  operate  in  the  case  where 
the  neutral  property  comes  within  certain  classes.  It  appears, 
however,  that  the  exemption  has  proceeded  upon  the  fact  of  property, 
and  therefore  the  question  of  title  has  been  made  the  chief  touch- 
stone. Consequently,  lawyers,  judges  and  writers  have  slipped  into 
the  notion  that  the  property  must  be  shown  to  be  enemy  property 
before  being  liable  to  capttu'e  and  condemnation,  and,  therefore, 
neutral  property  is  brought  within  the  area  of  capture  by  declaring 
it  to  be  enemy  property  rather  than  by  extending  the  power  of  capture 
to  include  neutral  property  which  is  not  exempt. 

Individuals. 


Preliminary. 


§1077.    The  underlying  principle  is  that  all  members  of  an  enemy 
state  are  enemies*  and  all  members  of  a  neutral  state  are  neutrals. 


*  Some  writers,  e.  g.,  Lawrence,  Int. 
Law,  5  ed.  (1913)  366  et  seq.,  suppose 
that  there  is  a  difference  In  degree  of 
enemy  character  of  persons  and  prop- 
erty and  range  them  in  an  ascending 
scale  according  to  the  degree  of  hostile 
character  which  it  is  supposed  is  im- 
pressed upon  them  in  any  one  particu- 
lar case.  This  is  believed  to  be  an 
error,  as  the  property  or  person  is  either 
enemy  or  neutral  and  the  supposed 
degrees  are  merely  instances  of  particu- 
lar restraints  on  the  exercise  of  the  war- 


making  power,  as,  for  instance,  the 
exemption  of  non-combatants,  and  con- 
fuses enemy  character  with  combatants 
and  non-combatants. 

*  See  §959  et  seq.,  ante. 

*  "Enemies  continue  such  wherever 
they  happen  to  be.  The  place  of  abode 
is  of  no  consequence  here.  It  is  the 
political  tie  which  determines  the  char* 
acter.  ...  A  neutral  prince,  however, 
will  not  permit  violenoe  in  his  terri- 
tories," Vattel,  Book  III.  §71. 
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§§1078,  1079 


Individuals. 


The  question  is  when  is  the  fact  of  membership  overcome  by  extrane- 
ous circumstances  ?  We  shall  consider  (A)  effect  of  domicil  in  a  foreign 
state;'  (B)  effect  of  emplojmient  in  service  of  a  foreign  state;  (C) 
effect  of  international  change  in  membership ;  (D)  effect  of  individual 
change;  (E)  effect  of  journey  on  the  high  sea. 

Eppbct  OP  Residence  in  a  Foreign  State. 

'  §1078.  Some  independent  states  proceed  upon  the  theory  that  an 
individual  by  residing  in  a  cotmtry  contributes  to  the  wealth  and 
prosperity  of  that  cotxntry,*  and  is  identified  with  its  political  fortunes 
in  the  international  world,  and  therefore  is  to  be  considered  as  having 
the  same  character,  enemy  or  neutral,  as  that  state  itself,  irrespective 
of  whether  in  fact  he  is  or  is  not  a  member  of  that  state,  Under 
this  view,  neutrals  residing  in  enemy  territory  have  enemy  character 
and  enemies  residing  in  neutral  territory  have  neutral  character.' 


Eppect  op  Employment  in  Service  op  Foreign  State. 

§1079.  We  have  already  pointed  out  that  an  individual  engaged 
in  a  state  act  loses  his  character  and  status  as  an  individual,  and  is 
considered  for  the  time  being  as  a  state  organ.^®  This  principle 
applies  whether  the  individual  is  a  member  of  the  state  or  of  a  foreign 
state,  and  in  war  as  well  as  in  peace.  In  time  of  war,  therefore, 
every  individual  bears  enemy  or  neutral  character  according  to  the 
status  of  the  state  in  whose  employment  he  is,  which,  however, 
arises  from  the  mere  fact  of  such  employment  and  consequent  identi- 
fication with  the  state."    The  status  of  such  an  individual  with  respect 


» 2  Westlake,  Int.  L.,  2  ed.  (1913) 
163. 

*B.  g..  Great  Britain  and  United 
States  of  America.  French  view  appar- 
ently is  that  foreigners  residing  in 
European  country  do  not  acquire 
enemy  character,  2  Westlake,  Int.  L., 
2ed.  (1913)  164etseq. 

'  For  a  discussion  of  character  by 
domicil,  see  Hershey,  Int.  L.,  (1912) 
254  et  seq.;  Lawrence,  Int.  Law,  5  ed. 
(1913)  371;  Twiss,  War,  2  ed.,  (1875) 
300  et  seq.;  3  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  127, 128,  141-145;  2 West- 
lake,  Int.  L.,  2  ed.  (1913)  164  et  seq. 

"  See  §73,  ante. 


»  1  Halleck,  Int.  L.,  4  ed.  (1908)  613, 
says  that  a  citizen  of  one  state  who 
serves  another  state  by  so  doing  changes 
his  nationality.  Is  this  sound,  and  what 
is  the  status  of  an  individual  who  vol- 
unteers in  a  foreign  army,  as  many 
members  of  the  United  States  of 
America  did  during  the  War  of  the 
German  Aggression,  1914-18,  prior  to 
the  entry  of  the  United  States  into  that 
war.  See  Lawrence,  Int.  Law,  5  ed. 
(1913)  366  et  seq.  Serving  as  sailors 
on  enemy  man  of  war,  Sparenbtirgh  v. 
Bannatyne,  1  Bos.  &  P.  163  (1797); 
2  Cobbett  Cases,  (1915)  19. 
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to  the  hostilities  will  be  the  same  as  that  of  any  other  state  official, 
which  has  already  been  discussed.^'  An  attempt  has  been  made  to 
distinguish  between  neutrals  engaged  in  the  armed  forces  and  those 
having  other  engagements  in  the  civil  emplojonent  of  the  state.  To 
what  end  this  distinction  has  been  drawn  does  not  appear,  and  it 
does  not  seem  that  it  would  be  of  much  weight  in  modem  warfare 
where  nearly  every  official  of  the  state  contributes  in  some  way  or 
other  to  the  prosecution  of  the  war.  Those  not  engaged  in  armed 
forces  will  be  exposed  to  the  liability  of  being  taken  prisoners  of  war, 
but  not  otherwise  subject  to  violence,  except  in  a  contest  with  a 
barbaric  horde,*'  in  which  case  no  restraints  of  any  kind  are  likely 
to  be  observed.  If  a  member  of  an  enemy  state  is  employed  in 
neutral  service,  he  is  protected  by  the  jiuisdiction  and  neutrality  of 
the  state  by  which  he  is  employed,  but  a  belligerent  may,  with 
propriety,  object  to  any  such  person  coming  within  the  area  of  the 
hostilities,  or  >^nthin  its  jurisdiction  in  discharge  of  his  official  neutral 
duties. 

Effect  of  International  Change. 

§1080.  It  has  already  been  pointed  out  that  the  membership  of 
an  individual  in  a  state  may  change  by  international  changes  over 
which  he  has  no  control,**  which  will  be  (A)  disappearance  or  appear- 
ance of  a  state  on  the  international  horizon;  (B)  transfer  of  state 
territory  from  one  state  to  another,  to  which  must  be  added  in  time 
of  war;  (C)  belligerent  occupation.  In  all  of  these  cases  the  indi- 
vidual may  have  his  membership  changed  according  to  the  interna- 
tional situation,  and  take  on  enemy  or  neutral  character  according 
to  the  circumstances  of  the  case,  and  the  same  individual  may  be 
neutral,  belligerent  and  neutral  again  successively  in  the  same  war. 
Those  states  which  consider  state  membership  the  sole  test,  will 
disregard  these  extraneous  changes,**  but  where  a  state  has  disap- 
peared from  the  international  horizon,  the  test  of  state  membership 
will  be  non-applicable,  as  there  will  be  no  state  of  which  the  indivj. 
dual  can  be  a  member. 

»  See  §740  et  seq.,  ante.  Cases,   (1913)   30  et  seq.;    Hall.  In^- 

"  As  for  instance  the  Germanic  inva-  Law,  6  ed.  (1909)  502;   Lawrence,  In^- 

sion  of  Prance  in  the  War  of  the  Ger-  Law,  5  ed.  (1913)  374  et  seq.;    Twis^. 

man  Aggression,  1914^18.  War,   2  ed.    (1875)   319.   320-326;     2 

"See   §434,   ante,   on  international  Westlake,  Int.  L.,  2 ed.  (1913)  107-108; 

change  in  membership.  Woolsey,  Int.  L.,  6  cd.  (1897)  307. 

^*  For  a  discussion,  see  2  Cobbett 
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§(1081-1084  Property. 

Effect  of  Individual  Change. 

§1081.  Where  a  member  of  a  state  changes  from  one  state  to 
another*'  during  the  war,  the  question  will  arise  whether  the  change 
will  be  considered  as  affecting  his  enemy  or  neutral  character.  No 
case  on  this  point  appears  to  have  occurred.  The  only  instances 
have  been  those  where  the  question  is  as  to  the  character  of  property 
owned  by  the  individual  making  .the  change. 

Effect  of  Journey  on  the  High  Sea. 

§1082.  Where  an  individual  takes  a  journey  on  the  high  sea,  the 
question  will  arise  whether  his  membership  will  be  changed  by  reason 
of  the  fact  that  he  is  in  the  vessel  of  a  state  other  than  that  of  which 
he  is  a  member.  The  general  rule  here  seems  to  be  that  there  is  no 
effect  upon  his  membership  for  the  reason  that  he  is  a  mere  transient 
on  the  high  sea,  and  those  states  which  regard  the  residence  in  another 
cotmtry  as  an  extraneous  fact  changing  the  character  of  the  member, 
do  so  because  of  his  permanent  residence  in,  and  contribution  to  the 
wealth  of,  that  country,  which  considerations  obviously  would  not 
apply  where  he  is  a  mere  passenger  on  the  high  sea  on  a  ship  of  a 
foreign  state.  Where,  however,  his  character  by  membership  is 
changed  by  the  extraneous  facts  of  residence  in  another  jurisdiction, 
there  is  room  to  argue  that  his  original  character  reverts  as  soon  as 
he  leaves  that  jurisdiction  by  sea,  the  extraneous  fact  changing  his 
membership  having  been  left  behind.*^ 

Individuals  in  Jurisdiction  of  No  State. 

§1083.  An  individual  in  the  jurisdiction  of  no  state  obviously 
retains  the  character  determined  by  his  membership,  if  he  is  a  member 
of  a  state,  as  there  is  no  extraneotis  jtmsdiction  present  to  affect  any 
change.  If  he  is  not  a  member  of  any  state,  then  he  has  no  character 
at  all  in  such  a  place. 

Property — Character  of. 


Preliminary. 


§1084.    In  considering  the.  ^character  of  property,  we  shall  dis. 
tinguish:  (A)  vessels;   (B)  imihovable  property;  (C)  movable  prop- 

"  See    §433.    ante,    on    ihdividiial         "See  The  United  States  v,  GuiUcm, 
change.  /  -  i   •   - '         It  How.  47  (1850). 
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erty.  The  character  of  property  is  generally  determined  by  the 
character  of  the  owner  at  the  time  of  captttre,  according  to  one  or  the 
other  of  the  tests  already  laid  down,  with,  however,  certain  variations, 
which  will  be  noted.  The  character  of  property,  therefore,  is  not 
always  identical  with  the  character  of  the  owner.^  An  owner  may 
reside  in  a  neutral  coimtry  and  have  property  engaged  in  enemy 
trade,  and  he  may  be  a  neutral  member  residing  in  a  belligerent 
state  with  property  in  a  neutral  state.*  We  shall  consider  vessels 
first. 


Character  of  Vessels. 


Preliminary  and  General  Rule. 


§1085.  The  character  and  status  of  private  ships  has  already  been 
defined^  and  the  learned  reader  informed  that  a  ship  sailing  the  high 
sea  must  be  identified  and  set  forth  as  a  ship  of  some  state,  otherwise 
it  is  a  pirate.^  The  character  of  a  ship  in  time  of  war,  as  enemy  or 
neutral,  is  generally  determined  by  the  same  criterion,*  with,  however, 
this  distinction — sailing  vuider  the  flag  of  the  enemy  is  conclusive 
as  to  character  of  the  ship*  and  no  neutral  ownership  may  be  proved 
to  the  contrary.  A  neutral  flag,  however,  is  not  conclusive  as  to 
neutral  character,  and  it  may  be  shown  that  the  ship  is  in  fact  in 
enemy  ownership  and  dealt  with  accordingly.'  This  distinction  is 
necessary  in  order  to  prevent  fraud,  neutral  ownership  being  fre- 
quently used  to  cover  enemy  property.  The  objection  to  the  notion 
frequently  advanced  in  this  connection  that  a  neutral  ship  acquires 
enemy  character  by  certain  conduct,  has  already  been  noted.*    If  the 


>  Twiss,  War.  2  ed.  (1875)  306,  313. 

*  2  Halleck,  Int.  L.,  4  ed.  (1908)  99; 
Lawrence;  Int.  Law,  5  ed.  (1913)  379 
et  seq.;  3  Phillimore,  Int.  L.,  3  ed. 
(1879-1888)  127-128. 

*  See  §282,  ante. 

*  See  §283,  ante. 

*  See  discussion,  2  Halleck,  Int.  L., 
4  ed.  (1908)  114  et  seq.;  2  Westlake, 
Int.  L.,  2  ed.  (1913)  169  et  seq.  "The 
neutral  character  has  been  on  occasion 
held  to  be  lost  to  a  vessel  by  the  pres- 
ence of  a  large  proportion  of  subjects 
of  a  belligerent  power  amongst  her 


officers  and  crew.  Treaties  of  France 
and  Hamburg,  1769 — (Art.  31);  France 
and  Mecklenburg,  1779  (Art.  29); 
Reglement  of  France,  1778  (Art.  9); 
Ordonnanceof  Prance,  1779  (Art.  21). 
Martens,  Recudl,  i.  p.  259;  iv.  pp.  43, 
201,  326;'*  Walker,  Science,  Int,  L., 
(1893)  505n*. 

•  "The  Vrow  Elizabeth,"  5  C.  Rob. 
2  (1803);  2  Cobbett  Ceases,  (1913)  140. 

'The  "San  Jose  Indiano,"  2  Gall. 
286,  311  (1814);  2  Cobbett  Cases, 
(1913)  149. 

•  See  |955,  ante. 
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§§1086,  1087  Immovable  Property. 

flag  and  ship's  papers  show  neutral  ownership,*  how  can  their  effect 
be  destroyed  by  mere  conduct  of  the  ship?*® 

Transfer  of  Vessels. 

§  1086.  The  principal  difficulty  as  to  vessels  arises  over  the  question 
of  transfer  from  the  flag  of  one  state  to  that  of  another  at  the  breaking 
out  of  or  during  the  war."  There  will  be  a  great  incentive  to  a  bellig- 
erent to  transfer  ships  to  neutral  registry  in  order  to  avoid  the  conse- 
quence of  capture.  The  exemption  of  neutral  vessels  from  capture 
and  condemnation  strongly  increases  this  practice,  which  will  only 
die  out  when  private  enemy  vessels  are  also  exempt  from  capture. 
There  are  two  views  as  to  this  question  of  transfer  of  ships:  one  is, 
that  a  transfer  before  war  is  valid  and  divests  the  character,  and  that 
no  transfer  after  breaking  out  of  war  will  be  recognized."  The  other 
is  that  transfer  is  valid  either  before  or  after  war  if  (A)  it  is  bona 
j\de\  (B)  not  effected  in  a  blockaded  port  or  while  vessel  was  in 
transit,  or  vendor  did  not  retain  interest  in  vessel  or  stipulate  a  right 
to  recover  or  repurchase  on  conclusion  of  war." 

Immovable  Property. 

§1087.  Immovable  property"  takes  its  character  from  the  char- 
acter of  the  jurisdiction  in  which  it  is  situate,  and  as  it  can  only  be 
affected  by  belligerent  occupation,*  the  question  of  its  character  is 


*  As  to  ships'  papers,  see  2  Halleck, 
int.  L.,  4  ed.  (1908)  115-123. 

"Spanish-American  War  (1898).— 
Neither  the  capitulation  of  Santiago 
and  the  cessation  of  active  military 
operations  in  the  Santiago  district,  nor 
the  President's  proclamation  of  July 
13,  1898,  with  reference  to  the  rights  of 
private  property,  changed  the  character 
of  a  Spanish  merchant  vessel  lying  in 
the  harbor  as  enemy's  property,  nor 
exempted  it  from  liability  to  capture 
by  the  military  authorities  for  military 
purposes,  Herrera  v.  United  States, 
222  U.  S.  558  (1912). 

"  See  discussion,  Lawrence,  Int.  Law, 
5  ed.  (1913)  380;  2  Halleck,  Int.  L.,  4 
ed.  (1908)  109  et  seq.;  2  Westlake,  Int. 
L.,  2  ed.  (1913)  lyiet  seq.;  Wilson. 
Int.  L.,  (1910)  406.    See  Declaration  of 


London  of  Febnmry  26,  1909,  Arts.  55 
and  56  ibid. ;  Chap.  5 ,  on  transfer  of  flag. 

"  This  is  the  French  view  and  that  of 
other  states  on  the  continent,  Twiss, 
War.  2  ed.  (1875)  466. 

^  British  and  American  practice; 
Twiss,  War,  2  ed.  (1875)  466;  see 
"The  Ariel,"  11  Moo.  P.  C.  119  (1857); 
2  Cobbett  Cases,  ( 1 9 1 3)  1 44.  See  Wil- 
son, Int.  L.,  (1910)  406.  See  general 
order  of  the  drafting  committee  of  the 
international  naval  conference,  Wilson, 
Int.  L.»  (1910)  407.  See  Japanese 
Regulations  of  1904  governing  captures 
at  sea.  Wilson.  Int.  L.,  (1910)  407. 

>«See  §§804.  835.  878,  888,  ante,  on 
immovable  property. 

»Vattel,  (1758)  Chitty's  Trans. 
Book  III.  §§75,  76;  2  Westlake,  Int. 
L.,  2  ed.  (1913)  174. 
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§|106»-1090 


generally  clear.  The  principal  question  as  to  immovables  arises  in 
connection  with  the  produce  of  the  soil,  which  is  of  the  same  character 
as  the  property  of  which  it  is  the  produce.' 

Movables. 


Preliminary. 


§1088.  Movables  may  be  divided  into  (A)  choses  in  action;  (B) 
chattels. 

Choses  in  Action. 

§1089.  Very  little  discussion  has  arisen  as  to  the  character  of  a 
chose  in  action'  as  it  can  only  be  taken,  if  at  all,  on  land  upon  invasion 
of  territory,  or  by  seizure  of  property  found  in  the  jurisdiction  on  the 
outbreak  of  war.*  An  interesting  case  might  arise  imder  the  con- 
flicting views  which  prevail  as  to  character  in  the  case  where  the 
member  of  an  enemy  state  is  in  the  jurisdiction  on  outbreak  of  war 
and  is  possessed  of  the  chose  in  action  recoverable  only  in  the  juris- 
diction of  a  neutral. 

Chattels. 

§1090.  The  character  of  a  chattel,  the  principal  instance  of  which 
is  goods  on  vessels  captured  at  sea,  is  determined  by  the  character 
of  the  owner  at  the  time  of  capture'  according  to  the  various  rules 
we  have  already  pointed  out,  as  to  which  we  have  noted  there  is  a 
difference  of  opinion  in  practice  among  the  several  states  of  the 
world.* 


'  Lawrence,  Int.  Law,  5  ed.  (1913) 
384;  Twiss.  War,  2  ed.  (1875)  318; 
Vattel,  (1758)  Chitty's  Trans.  Book 
HI.  |76.  "The  Phoenix."  5  C.  Rob. 
30(1803);  2CobbettCases,  (1913)  155. 

'  See  ii804,  837,  879,  889,  ante,  on 
movables  and  choses  in  action. 

*  Vattel,  (1758)  Chitty's  Trans.  Book 
III.  |77,  says  same  rule  applies  to 
choses  in  action  as  applies  to  immov- 
ables. 

•The  "Harmony,"  2  C.  Rob.  322 
(1800);  2  Cobbett  Cases,  (1913)  22. 
The  "San  Jose  Indiano,"  2  Gall.  268 
(1814);   2  Cobbett  Cases,  (1913)  149. 


•Vattel.  (1758)  Chitty's  Trans. 
Book  III.  §73,  says  things  belonging  to 
the  enemy  are  the  property  of  the 
enemy  no  matter  where  they  are,  but 
neutral  property  in  the  enemy  jurisdic- 
tion or  on  an  enemy  ship  is  presumed 
to  be  enemy  property,  and  the  burden 
is  on  the  neutral  owner  of  proving  that 
thev  are  his.  As  to  chattels  in  transitu 
from  belligerent  to  neutral,  or  vice 
vesa,  see  2  Halleck,  Int.  L.,  4  ed. 
(1908)  100  et  seq.;  Twiss,  War,  2  ed. 
(1875)  322  et  seq.;  2  Westlake,  Int. 
L.,  2  ed.  (1913)  173.  The  "Sally,"  3 
C.   Rob.   300,  n.;    2  Cobbett  Cases. 


CHARACTER  OP  PERSONS  AND  PROPERTY 


441 


§§1091,  1092 


Summary. 

Houses  of  Trade  in  the  East. 


§1091.  In  the  cases  of  Eastern  and  Asiatic  countries,  the  character 
of  the  merchant  is  determined  by  the  character  of  the  house  of  trade 
or  association  to  which  he  is  attached,  or  under  whose  protection  he 
is.  This  rule  has  been  established  because  these  Eastern  coimtries 
are  lacking  in  international  solidarity  and  cannot,  therefore,  give  a 
status  of  membership  to  persons  within  their  political  territory. 
The  trading  associations,  in  fact,  exercise  such  considerable  political 
power  within  their  jurisdiction  that  they  override  to  that  extent 
the  feeble  organization  of  the  natives.  The  reason  also  given  was 
that  foreigners  in  the  East  do  not  mix  with  the  people  residing  in  the 
coimtry,  and  hence  acquire  no  character  as  of  the  country  in  which 
they  reside.' 

Summary. 

§1092.  Two  cases  of  character  may  arise:  (A)  public  property 
and  public  agents  of  the  government  whose  character  is  clearly  deter- 
mined by  the  character  of  the  state  itself  as  enemy  or  neutral  and  as 
to  which  no  question  arises;  (B)  private  property  and  individuals. 
as  to  which  there  is  some  difficulty.  The  general  principle  is  that  all 
members  of  an  enemy  state  arid  all  property  owned  by  such  have 
enemy  character,  and  that  all  members  of  a  neutral  state  and  all 
property  owned  by  them  have  neutral  character.  We  shall  consider 
(A)  individuals,  (B)  property.'  There  are  two  theories  entertained 
as  to  the  character  of  persons  and  property:  (A)  that  each  state 
impresses  its  character  as  enemy  or  neutral  on  all  its  members  irre- 
spective of  where  they  reside  or  their  place  of  canying  on  business, 
which  is  a  corollary  of  the  conception  that  the  jurisdiction  of  a  state 
extends  to  its  members  all  over  the  world  and  whether  in  the  jurisdic- 
tion of  another  state  or  not;    (B)  that  state  membership  does  not 


(1913)  157.  Where  a  person  has  mer- 
cantile concerns,  in  two  countries  and 
acts  as  a  merchant  of  both  countries, 
he  is  liable  to  be  considered  as  a  mem- 
ber of  either  one  or  the  other,  according 
to  whether  the  particular  transactions 
of  his  commerce  have  originated  in  one 
or  other  of  the  two  countries,  Twiss, 
War,  2  ed.  (1875)  309-310.  "The 
conditions  under  which  goods  owned 
by  subjects  of  a  state,  but  embarked  in 


foreign  ships,  are  part  of  the  property 
of  the  state  are  merely,  that  the  owners 
must  not  have  acquired  a  forei^^n 
character  by  domicile  or  service  in 
another  country,"  Hall,  Int.  Law,  6 
ed.  (1909)  164. 

^Lawrence,  Int.  Law,  5  ed.  (1913) 
375  et  seq.;  2  Westlake,  Int.  L.,  2  ed. 
(1913)  169. 

1  See  §1075,  ante. 
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necessarily  determine  character,  and  that  an  individual  or  the 
property  he  owns  may  be  considered  of  a  different  character  by  reason 
of  the  facts  extraneous  to  his  membership  in  his  own  state.  This 
view  is  a  corollary  of  the  conception  of  membership  in  a  state  arising 
from  contiguity  and  occupation  of  the  same  territory,  as  we  shall  find 
that  the  principal  extraneous  fact  giving  the  individual  a  different 
aspect  in  this  connection  is  the  circumstance  of  bis  domicile  in  the 
jurisdiction  of  another  state,  in  which  case,  although  he  is  in  fact  a 
member  of  his  own  state,  he  may,  for  the  purposes  of  the  war,  be  con- 
sidered as  a  member  of  the  state  in  which  he  resides.    There  is  a 

• 

clear  distinction,  however,  between  the. question  whether  property 
is  neutral  or  enemy,  and  the  question  whether  neutral  property  has 
forfeited  its  exemption.* 

The  extraneous  facts  overcoming  the  character  imposed  by  member- 
ship in  the  state  are :  (A)  domicile  in  a  foreign  state,  (B)  employment 
in  service  of  a  foreign  state,  (C)  international  change  in  membership, 
(D)  individual  change  in  membership,  (E)  journey  on  the  high  sea.' 

Some  independent  states  proceed  upon  the  theory  that  the  indi- 
dividual  residing  in  the  country  contributes  to  the  wealth  and 
property  of  that  country,  and  therefore  is  to  be  considered  as  having 
the  same  character,  enemy  or  neutral,  as  that  state,  irrespective  of 
the  character  of  the  state  of  which  he  is  a  member.  Other  states 
take  the  view  that  membership  in  the  state  is  conclusive  of  the  char- 
acter as  against  mere  domicile.* 

Since  an  individual  engaged  in  a  state  act  loses  his  character  as  an 
individual,  it  follows  that  any  person  employed  in  the  service  of  a 
foreign  state  for  the  time  being  assumes  the  character  of  that  state. 
There  is  no  distinction  in  this  connection  between  civilians  and  those 
engaged  in  the  fighting  forces.  They  all  have  enemy  character,  and 
it  is  probable  that  most  of  the  independent  states  of  the  world  agree 
upon  this  view.* 

There  is  a  difference  of  opinion,  however,  as  to  the  effect  of  inter- 
national change  in  membership,  as  where  there  is  a  cession  of  terri- 
tory, or  the  origin  or  extinction  of  a  state,  in  which  case' the  members 
formerly  living  in  the  ceded  territory  or  the  extinguished  or  new 
state  find  themselves  in  a  different  condition  of  state  membership 
than  that  in  which  they  were  before.  Some  take  the  view  here  that 
the  membership  of  the  individuals  changes  immediately  with  the 
international  change,  that,  for  instance,  where  there  is  a  belligerent 

«  See  §1076,  ante.     »  See  §1077,  ante.     *  See  §1078,  ante.     » See  §1079,  ante. 
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occupation  of-  a  portion  of  an  ally's  territory,  the  persons  therein  be- 
come ^enues  even  though  they  are  in  fact  members  of  the  ally  state.* 

No  case  h^  been  found  of  a  discussion  of  the  effect  of  an  indi- 
vidual change  upon  the  character  of  the  individiml  while  the  war  is 
going  on.  It  is  clear  that  a  change  may  occur  before  the  war  breaks 
put»  and  when  the  change  has  been  complete,  the  individual  will  be 
oQpsidered  as  pf  the  changed  character  so  far  as  that  is  material.^ 
'  Ajourpcy  oiji  the  high  sea  in  the  ship  of  another  state  seems  to  have 
no  effect. upon  the  character  of  an  individual, *  although  if  by  such  a 
journey  he  leaves  the  jurisdiction  changing  his  membership,  his 
original  membership  may  revert  immediately  on  leaving  the  three- 
nfiUe  limitf 

An  individual  in  the  jurisdiction  of  no  state  obviously  retains  the 
charact^  determined  by  his  state  membership,  and  if  he  is  not  a 
m^xiber  of  any  state,  he  has  no  character  at  all  in  such  a  place.* 

In  considering  the  character  of  property,  we  shall  distinguish: 
(A)  vessels^  (B)  immovable  property,  (C)  movable  property.^*^ 
n  In  Jthe  case  of  vessels,  we  have  found  that  a  ship  is  identified  by 
her  flag  and  papers  as  belonging  to  some  state.  The  rule  generally 
applied  is  that  sailing  under  the  flag  of  the  enemy  is  conclusive  of 
enemy  character,  but  sailing  tmder  the  flag  of  a  neutral  is  not  con- 
clusive of  neutral  ownership^  and  in  the  latter  case  proof  may  be 
offered  to  show  that  the  vessel  is  in  fact  enemy.  .It  is,  however, 
rather  difficult  to  change  the  character  of  a  vessel." 

There  are  two  views  as  to  the  validity  of  the  transfer  of  vessels. 
One  is  that  a  transfer  is  valid  either  before  or  after  war  if  (A)  it  is 
bona  fide,  (B)  it  is  not  effected  in  a  blockaded  port,  or  while  vessel 
was  in  transit  or  vendor  did  not  retain  interest  in  vessel  or  stipulate 
for  the  right  to  recover  or  repiu'chase  on  conclusion  of  war.  The 
other  view  is  that  a  transfer  before  war  is  valid  and  divests  the  char- 
acter but  that  no  transfer  after  breaking  out  of  war  will  be  recognized.** 

Immovable  property  takes  its  character  from  the  character  of  the 
jurisdiction  in  which  it  is  situate,  and  therefore  can  only  be  affected 
by  belligerent  occupation,  or  by  some  change  in  the  international  fact 
of  that  territory.  The  fruits  of  the  soil  are  also  regarded  as  the  same 
character  as  the  property  of  which  it  is  the  produce.*' 

In  the  case  of  movables,  we  shall  distinguish  choses  in  action  and 
chattels."    No  question  appears  to  have  arisen  as  to  choses  in 

*  See  §1080,  ante.      *  See  §1083,  ante.      ^  See  §1086,  ante.. 
» See  §1081,  ante.      "  See  §1084.  ante.       "  See  §1087,  ante. 

*  See  §1082,  ante.      ^^  See  §1085,  ante.      ^*  See  §1088,  ante. 
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action,  and  the  opinion  has  been  expressed  that  the  same  rule  applies 
as  in  the  case  of  immovables.  Since,  however,  a  chose  may  be 
recoverable  in  a  third  country,  there  is  a  question  of  how  far  the  place 
where  suit  must  be  brought  is  of  importance  in  determining  the 
character  of  the  chose." 

The  character  of  a  chattel  is  determined  by  that  of  the  owner  at 
the  time  of  capture,  but  nevertheless  the  property  may  acquire 
enemy  or  neutral  character,  particularly  enemy  character,  by  reason 
of  the  siuToimding  circiunstances  notwithstanding  the  neutrality  of 
the  owner.  Where  property  is  in  enemy  ships  or  enemy  territory, 
the  prestimption  is  that  it  is  enemy,  and  the  burden  of  proof  is  on  the 
neutral  of  proving  his  neutral  ownership.  The  question  will  also 
arise  as  to  the  ownership  of  chattels  in  transitu  from  belligerent  to 
neutral,  and  vice  versa.  So  also  difficulty  will  arise  where  a  person 
has  a  mercantile  concern  in  two  countries  and  is  a  merchant  in  both.* 

In  the  case  of  houses  of  trade  in  Eastern  Asiatic  countries,  the 
character  of  the  merchant  is  determined  by  the  character  of  the 
house  of  trade  or  association  under  whose  protection  he  is,  and  in 
the  absence  of  any  particular  circumstances  to  the  contrary,  the 
character  of  his  property  will  be  determined  in  the  same  way.' 

^*  See  §1089,  ante.  ^  See  §1090,  ante.  *  See  §1091.  ante. 
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CHAPTER  20 
Summary 

It  will  be  assumed  that  the  learned  reader  has  possessed  himself 
of  the  contents  of  the  preceding  pages  and  that  we  may  therefore 
add  a  brief  stimmary  of  our  subject  without  specific  reference  to 
any  part  of  the  previous  discussion.  Man  is  a  gregarious  animal 
and  is  consequently  always  f otmd  living  in  association  with  his  fellow 
men  in  a  commimity  of  some  kind.  Life  in  this  community  subjects 
every  individual  to  external  factors  more  or  less  determining  his 
conduct,  and  existing  because  of  the  presence  of  other  men,  which 
factors  are  either  (A)  the  power  of  the  community  exercised  through 
its  government,  (B)  the  pressure  from  other  individuals  singly  or 
collectively  apart  from  the  power  of  the  community,  and  which 
preSsiire  is  most  conspicuously  manifested  in  custom  and  public 
opinion.  As  soon  as  man  began  to  think,  he  inquired  as  to  why  he 
did  certain  things  and  endeavored  to  explain  the  unseen  forces 
affecting  his  conduct.  We  accordingly  have  a  continuous  series  of 
speculations  as  to  the  forces  impelling  conduct,  from  the  simple 
savage  idea  of  unseen  spirits  and  religious  obligations  to  the  elaborate 
theories  of  the  modern  legal  philosopher,  which,  however,  it  must 
be  confessed  are  not  so  far  advanced  from  the  primitive  ideas  as  we 
niight  expect. 

We  have  now  reached  the  point  where  we  can  more  accurately 
anal3rze  the  facts  and  thus  perceive  that  we  have  several  elements: 
(A)  the  conduct,  (B)  the  factors  determining  the  conduct,  (C)  the 
philosophic  conception  of  (a)  the  conduct  and  the  factors  or,  (b)  the 
conduct  in  terms  of  more  or  less  order  as  determined  by  the  factors. 
The  word  "law"  is  usually  applied  to  the  factors,  generally  to  one 
or  more  to  the  exclusion  of  the  others,  according  to  the  point  of  view 
of  the  person  propotmding  the  definition,  with  a  restilting  conflict  of 
opinion  apparently  absolutely  irreconcilable.  We  have,  therefore, 
defined  law  as  the  conception  of  human  conduct  as  determined 
by  external  factors  arising  from  the  presence  of  other  men,  a  defini- 
tion of  which  includes  all  the  elements  of  the  situation. 

W6  have  iexcluded  the  factor  of  ethics  from  the  external  factors 
to  be  considered  in  our  discussion,  for  the  reason  that  our  inquiry 
nelates  to  the  practical  affairs  of  the  world,  in  which  the  force  of 
ethics  is  the  weakest  and  so  easily  overpowered  by  self-interest 
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that  it  cannot  be  considered  as  a  factor  at  all  on  a  par  with  the 
others.  We  propose  to  inquire  into  what  has  been,  what  is,  and 
what  is  likely  to  be,  conduct,  not  ^nto  what  ought  to  be  conduct  as 
determined  by  some  principles  of  justice  or  ethics,  as  to  which  it  is 
to  be  further  noted  there  is  no  common  standard  or  uniformity  of 
opinion. 

These  individuals  dwelling  together  exercise  a  collective  power  in 
various  ways,  but  always  through  some  kind  of  an  organization 
which  is  described  as  the  government  of  the  community.  Any 
community  exercising  this  power  from  within  by  its  own  inherent 
force  is  a  state.  The  government  of  the  state  is  the  political  organi- 
zation  which  exercises  the  collective  power  of  the  people  of  the  state, 
and  is  the  organ  by  which  the  state  participates  in  state  life  in  general 
and  international  life  in  particular.  Among  primitive  and  barbarous 
communities  the  power  of  the  government  was  weak,  indeed  there 
were  few  occasions  for  its  exercise,  and  the  life  of  the  communitv 
flowed  along  more  or  less  well-defined  channels  from  the  force  of 
necessity  of  the  various  individuals  adjusting  their  conduct  w  th 
reference  to  each  other,  and  from  precedent,  prejudice  and  habit. 

Now.  if  we  turn  our  attention  again  to  the  communities  which 
exist  in  the  world  today,  we  shall  find  that  some  are  not  subject  to 
any  external  superior  political  power,  and  are  therefore  described  as 
independent  states,  although  not  independent  in  fact  of  the  pressure 
from  other  independent  states,  and  that  other  states  are,  to  a  greater 
or  less  extent,  subject  to  some  external  superior  political  power,  and 
are,  therefore,  described  as  dependent  states.  Since  all  states  are 
composed  of  men,  they  exhibit  the  follies  and  vices  of  man,  and  to 
a  great  extent  reflect  his  gregarious  instinct.  These  independent 
states  are  united  in  a  common  international  life,  arising  from  their 
contiguity  on  the  same  planet  and  from  the  intercourse  carried  on 
between  their  various  individual  members.  They  are,  therefore, 
subject  to  certain  external  factors  determining  their  conduct,  arising 
from  the  presence  of  other  independent  states,  just  as  an  individual 
is  subject  to  external  factors  because  of  his  association  with  his 
fellow  men.  These  factors  are  (A)  international  public  opinion, 
(B)  custom,  (C)  pressure  from  other  states.  From  these  factors, 
however,  is  excluded  the  factor  of  superior  political  power.  Our 
inquiry  is  as  to  the  conduct  of  independent  states  as  determined 
by  these  factors,  which  we  have  described  as  the  international 
factors  of  conduct. 

We  have  accordingly  defined  international  law  as  the  conception 
of  the  conduct  of  independent  states  as  determined  by  external 
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factoid  other  than  forces  of  nature  and  external  political  power, 
excluding  also  Jiere  the  operation  of  ethics.  The  conception  of  con- 
duct of  the  individual  as  determined  by  the  factors  we  have  referred 
to  is  described  as  municipal  law — the  law  which  obtains  within  the 
limits  of  an  independent  state — ^as  distinguished  from  the  law  which 
obtains  externally  to  such  independent  states  and  affects  only  their 
conduct. 

While  we  have  distinguished  the  external  factors,  there  are  certain 
other  underlying  factors  of  profound  importance  which  have  con- 
tributed to  modify  public  opinion,  custom,  prejudice  and  pressure 
from  other  states,  which,  in  short,  are  the  causes  of  the  rise  of  modem 
civilization.  Among  them  we  may  entmierate  comnierce,  accumu- 
lation of  wealth  in  the  hands  of  the  middle  classes,  the  spirit  of 
personal  freedom  and  independence  which  has  loosened  the  shackles 
of  caste,  dogma  and  religion,  and  fostered  the  rise  of  democracy  and 
a  greater  regard  for  the  worth  and  status  of  the  individual  man. 
Many  other  elements  enter  into  the  situation,  but  this  brief  category 
will  suffice  fof  the  matter  in  hand.  We  shall  refer  to  these  as  the 
factors  of  civilization  and  no  student  of  international  law  can  omit 
to  take  them  into  accoimt  since  they  are  the  fundamental  causes 
which  have  altered  the  conduct  of  independent  states,  which  conduct 
is  the  subject  of  our  study. . 

The  distinction  between  municipal  law  and  international  law  lies 
primarily  in  the  difference  in  the  community  life  of  the  bodies  whose 
conduct  is  respectively  involved,  mimicipal  law  relating  to  individual 
man  living  in  a  community  with  a  political  organization  to  which 
power  he  is  subject;  international  law  relating  to  independent 
states  which  exist  in  a  commtmity  without  any  political  organization. 
The  much  discussed  question  of  whether  international  law  is  law 
at  all  will  not  trouble  anyone  who  has  grasped  the  distinctions  we 
have  laid  down  since  it  will  clearly  appear  to  all  such  that  the  con- 
troversy can  only  arise  when  the  word  **law"  is  taken  in  a  restricted 
sense,  as,  for  instance,  designating  the  political  power  of  the  state, 
and  is,  therefore,  a  controversy  over  the  meaning  of  the  word  and  not 
over  the  distinction  between  municipal  and  international  law,  and^ 
therefore,  imworthy  of  serious  consideration. 

Since  these  independent  states  are  free  from  external  superior 
political  control,  they  are  in  theory  all  equal,  but  in  fact  unequal, 
in  power  and  size.  The  jural  conception  of  their  conduct  as  deter- 
mined by  the  external  factors  is  therefore  the  same  as  to  each  state, 
but  in  fact  subject  to  variation  by  reason  of  this  disparity  we  have 
referred  to.    So  far  as  the  external  relations  of  these  independent 
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communities  is  ooncemed,  we  need  pursue  our  inquiry  no  further 
than  the  fall  of  the  Roman  Empire,  after  which  a  state  of  great  con- 
fusion ensued,  and  a  vast  number  of  petty  independent  states  sprang 
up  in  Western  Europe,  most  of  them  nominally  subject  to  the  Emperor 
or  the  Pope,  each  of  whom  maintained  a  shadowy  jurisdiction,  the 
Emperor  continuing  a  succession  to  the  Caesars.  The  states  were, 
however,  almost  in  fact  independent,  and  it  has  been  stated  that 
at  one  time  there  were  over  a  thousand  independent  kingdoms 
in  Western  Europe.  Until  the  dawn  of  the  Reformation,  the  mind 
of  Western  Europe  looked  for  a  revival  of  the  Roman  Empire,  and  all 
thoughts  were  turned  towards  a  world  power,  the  contest  for  which, 
between  Pope  and  Emperor,  lost  each  the  chance  of  atta'ning  it. 

With  the  dose  of  the  Thirty  Years  War,  independent  states  in 
fact  began  to  appear  in  Western  Europe,  and  it  was  accordingly 
possible  to  observe  objects  which  had  been  unknown  in  fact  or  in 
theory  for  more  than  1500  years,  that  is,  independent  states  each 
without  any  superior  political  power. 

All  state  communities  are  capable  of  uniting  with  other  communi- 
ties and  of  reproducing  themselves  by  division.  We  accordingly 
have  a  more  or  less  continuing  state  of  activity  among  these  bodies 
in  their  relations  with  each  other  in  this  respect.  Which  motion 
appears  to  proceed  in  a  certain  cycle  with  three  distinct  epochs,  as 
follows :  (A)  process  of  combination,  smaller  communities  into  greater, 
and  greater  ones  into  still  greater  until  (B)  one  combination  appears 
embracing  all,  a  world  power,  which  maintains  its  status  for  a  greater 
or  less  length  of  time,  followed  by  (C)  d  sintegration  and  splitting 
up  into  a  number  of  smaller  tmits  which  then  begin  again  the  process 
under  (A).  Since  the  eleventh  century,  this  combination  has  been 
steadily  progressing  the  ntmiber  of  independent  states  in  the  world 
becoming  less  with  each  century,  and  the  independent  ones  which 
exist  becoming  more  and  more  powerftil  and  extensive.  The  world 
at  the  present  time  appears  to  be  on  the  upward  curve  of  epoch  (A), 
and  it  is  not  possible  to  make  any  prediction  as  to  the  future,  but 
there  seems  little  reason  to  suppose  that  such  future  movement 
will  be  different  from  that  which  has  occurred  in  the  past. 

Every  such  independent  state  is  a  living  organism  exercising  its 
inherent  power  from  within  without  restraint  by  any  superior  political 
power,  and  there  is  no  question  of  the  capacity  of  the  state  to  perform 
any  international  act  as  there  is  in  the  case  of  an  individual  in 
municipal  law.  The  only  question  in  this  connection  is  of  how  far 
a  state  is  in  fact  restrained  by  a  state  on  which  it  is  dependent  from 
exercising  any  such  function,  that  is,  .'n  shorty  whether  it  is  or  is 
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not  an  independent  state.  Each  independent  state,  therefore,  may 
enter  into  a  treaty,  maintain  intercourse  with  another  state,  transfer 
and  acquire  territory,  exclude  or  expel  aliens  from  any  part  of  its 
jurisdiction,  pursue  any  international  remedy,  exercise  all  the 
powers  of  making  war  as  it  sees  fit  in  its  sole  uncontrolled  discretion, 
except  in  so  far  as  the  exercise  of  any  of  these  powers  is  restrained 
by  the  international  factors  of  conduct,  and  we  have  fotmd  that  they 
are  in  certain  cases  so  restrained.  The  operation  of  the  factors, 
together  with  the  effect  of  precedent  and  necessity,  result  in  a  more 
or  less  orderly  conduct  among  independent  states,  the  description 
of  which  is  the  object  of  the  international  lawyer  who  is  also  called 
on  to  advise,  after  viewing  all  the  circumstances,  what  the  conduct 
of  a  state  shotild  be  tmder  certain  circumstances,  excluding  from  the 
word  "should"  any  ethical  coloring. 

The  power  of  the  state  is  exercised  over  individuals,  and  individuals 
only,  and  is  therefore  always  and  only  personal,  that  is,  always  deter- 
mining human  conduct,  and  human  conduct  only.  The  term 
"jurisdiction"  has  been  applied  to  this  exercise  of  power,  which 
is  accordingly  properly  described  as  personal  jurisdiction.  When  man 
progressed  from  the  nomad  state  and  the  community  became  fixed 
in  its  location,  this  jurisdiction  was  exercised  within  certain  terri- 
torial limits.  That  jurisdiction,  nevertheless,  was  always  personal. 
Although  described  as  territorial  jurisdiction  it  was  asstmied  with- 
out any  fotmdation  in  logic  or  reason  that  that  jurisdiction  was 
different  from  personal  jurisdiction,  and  the  notion  entertained  that 
in  some  way  the  jurisdiction  had  something  to  do  with  territory. 
The  jurisdiction  of  the  state  is  in  fact  the  exercise  of  power  and  can 
only  affect  the  conduct  of  individuals  coming  within  its  grasp. 
The  test,  therefore,  whether  that  power  exists  in  a  particular  case, 
does  not  depend  on  any  personal  tie  between  the  state  and  its  mem- 
bers, but  upon  the  fact  of  the  member  or  anyone  else  being  in  fact 
within  the  grasp  and  power  of  the  state. 

An  individual  act  may  be  distinguished  from  a  state  act  becatise 
the  individual  is  subject  to  municipal  law,  and  no  act  of  his  can  have 
any  international  effect  unless  he  throws  off  the  jurisdiction  of  his 
own  state  and  ventures  the  international  world  alone.  The  political 
canopy  of  his  own  state  not  only  protects  him  from  the  operation 
of  the  international  factors  of  conduct,  but  also  intercepts  his  acts 
and  prevents  them  from  having  any  effect  in  the  international 
world.  Accordingly,  an  individual  cannot  engage  n  an  act  on  behalf 
of  one  state  in  the  matter  of  intercourse  with  another  state,  or  be  in 
any  way  the  means  of  such  intercourse.    He  cannot  invade  the 
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jurisdiction  of  another  state  on  behalf  of  one  state  or  perpetrate  any 
conflict  of  jurisdiction  although  he  may,  while  within  the  jurisdiction 
of  his  own  state,  damage  the  interest  of  a  foreign  state,  in  which 
case  he  will  be  restrained,  if  at  all,  by  municipal  law.  The  individual 
cannot  set  up  the  jurisdiction  of  a  state  on  any  territory  where  it 
did  not  exist  before,  or  compromise  the  neutrality  of  his  own  state. 
He  is  also  incapable  of  making  war  or  engaging  in  any  violence 
which  is  not  subject  to  the  mtmicipal  law  and  power  of  the  state, 
and  if  he  sets  up  as  a  pirate,  he  is  too  weak  to  sail  the  stormy  waters 
of  the  international  sea,  and  weather  the  cyclones  which  do  not 
appear  in  the  qtiieter  waters  of  mtmicipal  life.  It  is  obvious,  how- 
ever, that  in  all  these  cases  any  individual  act  may  be  subsequently 
adopted  and  ratified  by  a  state,  in  which  case  it  will  stand  exactly 
as  if  it  were  a  state  act. 

The  government  of  the  state  is  its  organ  for  all  the  state  acts  and 
participation  in  international  relations.  There  is  a  slight  distinction, 
which  sometimes  is  of  practical  importance,  between  unlimited  and 
limited  governments.  Among  autocrats,  the  monarch  was  the  state, 
exercising  all  state  functions,  and  there  was  consequently  little 
restraint  on  his  freedom  of  international  action.  In  limited  govern- 
ments the  municipal  law  may  confide  special  acts  to  certain  organs 
and  limit  their  activities  in  special  ways.  A  limited  government 
therefore  appears  in  international  life  lame  and  halting  compared 
with  the  free  vigor  of  the  absolute  monarch. 

The  facts  of  international  life,  that  is,  the  natiu^  of  a  state  and 
its  birth  and  extinction,  are  clear  upon  accurate  analysis.  Inter- 
national law  divides  itself  into  two  headings:  (A)  substantive  inter- 
national law,  which  corresponds  to  the  similar  heading  in  mtmicipal 
law;  (B)  remedial  international  law,  exhibiting  certain  peculiarities 
owing  to  the  absence  of  any  external  political  power,  which  sharply 
differentiates  it  from  the  corresponding  branch  of  the  municipal 
law.  Substantive  international  law  is  to  be  divided  into  several 
headings,  some  of  which  correspond  to  similar  ones  in  the  municipal 
law,  as  follows:  treaties  and  contracts,  state,  territory  and  real 
property  or  immovables,  the  open  sea  and  branches  thereof,  and 
the  maritime  belt  and  the  law  of  roads,  state  conflicts  and  torts. 
State  intercotu-se  and  independent  states  and  aliens  have  no  similar 
division  in  the  municipal  law. 

State  intercourse  is  first  in  historical  as  well  as  logical  order,  as 
intercourse  is  the  first  manifestation  of  international  life  and  is  the 
background,  as  it  were,  of  all  international  relations.  Intercotirse 
may  occtir  (A)  between  the  members  of  a  state  which  is  the  funda- 
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mental  fact  in  international  life,  and  the  situation  brought  about  by 
that  intercourse,  to-wit,  the  alien  in  the  jurisdiction,  is  almost  the 
most  important  fact  in  international  relations.  (B)  between  the 
states  in  their  corporate  capacity,  which  may  be  hostile  or  pacific, 
the  former  of  which  is  discussed  under  remedial  international  law. 
Hostilities  between  individual  members  of  the  state,  were  frequent 
in  ancient  times  and  the  middle  ages,  but  in  the  modem  world  have 
been  subjected  to  the  municipal  law. 

Every  independent  state  has  full  power  to  have  intercourse  with 
any  other  state,  and  there  is  no  comptilsion  to  maintain  such  inter- 
course except  that  arising  from  the  self-interest  of  the  state  and  the 
commerce  between  its  members  and  the  members  of  other  states, 
which  creates  a  ciurent  of  international  life,  irresistibly  drawing 
each  state  into  relations  with  other  states. 

The  government  of  the  state  is  its  organ  for  intercourse  which  is 
carried  on  through  the  various  officials  of  the  state  as  designated 
by  the  municipal  law  for  that  purpose,  and  which  are  (A)  head  of 
state,  (B)  foreign  office,  (C)  envoys,  (D)  consuls.  The  principal 
controversy  is  over  the  envoy  when  he  is  sent  into  another  state  and 
as  to  his  status  and  immunity  while  in  the  foreign  jurisdiction. 

Peaceful  intercourse  between  states  in  their  corporate  capacity  is 
simple  enough  and  requires  no  extended  notice.  The  only  difficulty 
is  caused  by  the  fact  that  the  officers  sent  by  one  state  to  another 
have  a  special  stattis,  the  nature  and  extent  of  wMch  has  been  the 
subject  of  considerable  discussion. 

The  envoy  represents  the  dignity,  independence  and  power  of 
his  own  state,  and  the  necessities  of  the  case,  as  well  as  the  freedom 
of  international  communication,  imperatively  require  that  the 
envoy  shall  be  free  of  any  interference  from  the  receiving  state. 
The  immunity  is  conceded  in  fact,  rests  upon  necessity,  and  is  one 
of  the  most  firmly  established  principles  of  international  law.  The 
self-interest  of  the  receiving  state  is  paramount  and  frequently 
called  for  a  treatment  of  the  envoy  which  in  fact  violated  his  immu- 
nity. Such  acts,  however,  were  necessary  to  the  interest  of  the 
self-preservation  of  the  state.  In  modem  times,  the  remedy  of  the 
receiving  state  is  to  dismiss  the  ambassador  or  require  his  recall 
by  his  own  state,  which  is  amply  sufficient  in  nearly  all  cases.  The 
facts  of  the  modem  world,  together  with  the  improvement  of  the 
manners  and  morals  of  ambassadors,  have  diminished  the  occasions 
for  the  perpetration  of  the  acts  which  formerly  caused  so  much 
difficulty  to  the  receiving  state.  While  the  envoy  may  damage  the 
interest  of  a  member  of  the  receiving  state  or  of  someone  else  within 
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its  jurisdiction,  he  is  free  from  the  process  of  the  municipal  court, 
a  freedom  which  is  of  greater  importance,  than  intmiediate  redress 
of  damage  to  the  individual.  Cases  of  this  kind  are  rare  in  modem 
times,  and  when  they  do  occur  the  recall  of  the  envoy  may  be 
demanded,  and  when  he  returns  to  his  own  home  the  person  damaged 
may  pursue  such  remedy  as  is  open  in  the  courts  of  the  envoy's  state. 

The  principal  immtmities  of  the  envoy  relate  to  (A)  exemption 
from  process  of  the  mimicipal  court,  (B)  immtmity  of  domicile,  suite 
and  papers  from  act  of  the  receiving  state,  and  freedom  of  com- 
munications with  his  home  government.  As  to  matters  of  taxation, 
custom  dues,  general  provisions  of  the  municipal  law,  local  assess- 
ments, police,  fire  and  quarantine,  there  seems  to  be  no  serious  con- 
tention for  immunity,  and  as  to  these  the  various  independent  states 
proceed  upon  a  reciprocity  of  treatment. 

The  territory  of  a  state  is  that  part  of  the  surface  of  the  earth 
over  which  its  exclusive  jurisdiction  extends,  and  the  relation  of  the 
state  to  its  territory  may  be  properly  described  as  an  interest 
which  is  protected  primarily  by  the  jurisdiction  of  the  state  and  bears 
a  strong  analogy  to  a  title  as  known  by  the  municipal  law.  Conse- 
quently, the  rules  of  the  Roman  law  rdating  to  intmiovables  were 
freely  applied  by  the  early  writers. 

A  state  may  also  own  land  by  the  title  known  to  the  municipal 
law,  which  land  may  be  in  its  own  jurisdiction,  in  the  jurisdiction 
of  another  state,  but  not  in  the  jurisdiction  of  no  state  as  there 
is  no  municipal  law  existing  in  such  place. 

When  man  generally  abandoned  the  nomad  state  and  settled  in 
fixed  commtmities,  controversies  arose  over  the  division  of  the 
earth's  surface,  which  became  more  and  more  acute  with  the  increase 
in  population  of  the  world  and  the  strength  and  size  of  these  fixed 
governments.  So  long  as  there  were  large  unoccupied  portions  of 
the  earth's  surface,  the  struggle  was  largely  a  matter  of  rivalry  over 
the  acqtiisition  of  parts  of  that  territory.  Now,  however,  that  nearly 
all  such  portions  of  the  earth  have  been  settled,  the  struggle  is  between 
these  governments  over  the  territory  which  is  already  settled  and 
occupied,  and  unless  some  adjustment  is  made  by  which  the  several 
independent  states  shall  be  protected  in  their  territorial  status,  there 
is  little  prospect  of  any  diminution  in  the  intensity  and  extent  of 
these  struggles. 

State  territory  may  be  increased  and  decreased  by  (A)  natural 
causes,  the  only  instance  of  which  is  by  the  action  of  water  in  which 
case  the  presumptions  of  fact  of  the  Roman  law  are  generally  applied; 
(B)  by  an  act  of  state,  which  is  an  acquisition  of  territory  either 
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belonging  to  another  state  or  not  belonging  to  another  state.  It  is 
only  necessary  in  the  latter  case  for  the  state  to  set  up  its  jurisdiction 
on  the  land,  that  is,  acquire  an  interest,  and  protect  that  interest 
by  the  exercise  of  state  power.  When  the  territory  belongs  to 
another  state,  we  have  the  case  of  transfer  between  two  or  more 
independent  states,  which  may  be  by  involimtary  act  or  by  consent 
of  the  transferring  state,  that  is,  voluntary  transfer.  Involtmtary 
transfers  are  of  frequent  occurrence  and  inevitable  in  a  community 
where  there  is  no  superior  political  power.  It  seems  inadmissible  to 
endeavor  to  fence  with  these  hard  facts  and  say  that  by  a  legal  fiction 
forced  transfers  are  regarded  as  voltmtary  because  that  is  not  so 
in  fact  and  no  sophistry  can  make  them  anything  else  but  what  they 
are,  and  they  all  have  the  same  results  in  international  law.  We 
have  these  several  cases:  (A)  Conquest  of  territory,  involuntary 
alienation,  (a)  followed  by  treaty  of  cession  ratif3dng  the  conquest, 
(b)  without  being  followed  by  any  treaty;  (B)  Belligerent  occupation 
from  which  the  invader  withdraws  on  or  before  the  treaty  of  peace; 
(C)  Voluntary  transfer  by  treaty  of  cession,  followed  by  the  actual 
transfer  of  the  territory.  In  (A)  the  possession  precedes  the  treaty 
of  cession;  in  (B)  possession  is  taken  and  abandoned,  in  (C)  the 
cession  precedes  the  taking  of  possession. 

The  case  which  is  of  frequent  occurrence,  where  the  state  has  by 
agreement  with  another  state  provided  for  the  doing  or  not  doing 
of  certain  acts  upon  its  territory,  creates  circumstances  which  are 
like  those  described  at  the  English  common  law  as  an  easement,  or 
in  the  Roman  law  as  a  servitude.  The  refined  doctrines  of  the 
mtmidpal  law  of  implied  grant  and  prescription  seem  entirely  out  of 
place  as  these  obligations  among  states  depend  entirely  upon  agree- 
ment and  should,  in  the  interests  of  clear  thinking,  be  so  described. 

Since  there  is  no  superior  political  power  to  coerce  independent 
state  conduct,  each  state  must  help  itself  and  pursue  its  remedy  as 
it  sees  fit,  from  which  it  follows  that  there  is  no  power  to  define  or 
determine  when  the  remedy  of  a  state  is  lost,  and  consequently  the 
notion  of  prescription  as  found  in  the  mtmicipal  law  is  entirely 
inapplicable  in  international  relations.  It  is  true,  however,  that  a 
long-continued  state  of  affairs  has  a  powerful  effect  on  the  human 
mind,  deadening  opposition  and  inquiry.  Lapse  of  time,  therefore, 
has  a  certain  quieting  effect  on  international  titles,  which  phenomena 
has  misled  many  writers  into  supposing  that  prescription  as  it  exists 
in  municipal  law  obtains  also  in  international  life. 

The  fiction  of  extra-territoriality  has  been  often  advanced  by  the 
writers,  and  embodies  the  notion  that  the  territorial  jurisdiction 
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of  one  state  projects  into  that  of  another,  and  that  certain  members 
of  a  state  are,  when  within  the  jurisdiction  of  another  state,  under 
certain  circumstances  said  to  have  extra-territoriality.  The  same 
notion  has  been  applied  to  ships  floating  on  the  open  sea.  The  idea 
is  a  pure  fiction  and  obviously  a  disregard  of  the  facts  as  no  juris- 
diction of  any  state  can  by  any  possible  act  penetrate  into  the  jtiris- 
diction  of  another  state  without  displacing  to  that  extent  the  juris- 
diction of  that  other  state.  All  the  cases  referred  to  under  the  heading 
of  the  fiction  are  explainable  as  instances  where  the  power  of  the  state 
is  subject  to  certain  superimposed  factors  of  conduct. 

The  open  sea  and  the  branches  thereof  present  peculiar  circtun- 
stances  which  do  not  exist  in  the  municipal  law  except  in  the  case 
of  that  part  of  land  territory  which  is  open  to  the  free  use  of  all 
members  of  the  community,  which  consists  only  of  highways,  navi- 
gable rivers,  public  parks  and  places  of  that  kind.  No  state  has 
any  jurisdiction  in  the  open  sea,  that  is,  any  power  over  the  open 
sea,  for  the  simple  reason  that  no  state  has  as  yet  been  able  to  in 
fact  sustain  such  power.  Although  many  argimients  have  been 
advanced  on  the  ground  of  the  peculiar  nature  of  the  sea,  it  seems 
clear  that  the  question  is  only  one  of  sea  power.  A  state  has  np 
interest,  therefore,  in  the  open  sea  as  such,  protected  by  any  juris- 
diction, but  it  has  a  jurisdiction  over  the  persons  on  its  vessels 
floating  on  the  bosom  of  the  high  sea. 

When,  however,  we  speak  of  the  ''freedom  of  the  sea,"  we  only 
mean,  that  the  sea  is  free  to  the  use  of  the  independent  states  of  the 
world.  No  private  individual  has  any  freedom  in  the  use  of  the 
sea  in  his  status  as  an  individual.  He  can  only  venture  on  the  open 
sea  under  the  protection  of  his  own  state  and  as  a  member  of  that 
state,  and  with  his  vessel  properly  identified  as  entitled  to  fly  the 
flag  of  that  state.  If  he  assimies  to,  go  forth  on  the  bosom  of  the 
sea  on  his  own  footing,  he  is  a  pirate,  and  may  be  seized  as  such  by 
any  independent  state,  and  when  so  seized  he  cannot  claim  the 
protection  of  his  own  state,  because  he  renounces  it  before  setting 
out  on  the  voyage.  The  principal  use  of  the  sea  is  for  navigation, 
which  is  by  vessels,  and  they  are  of  two  kinds,  public  and  private. 

A  public  ship  is  one  belonging  to  the  state  or  temporarily  under  the 
control  of  the  officers  of  the  state,  and  identified  as  such  by  a  proper 
commission  and  documents.  A  private  vessel  is  a  ship  owned  by 
private  individuals,  and  not  the  property  of  or  under  the  control 
of  the  state.  All  such  ships  are  registered  by  provisions  of  the 
municipal  law,  as  may  be  prescribed  in  each  state,  and  unless  a 
private  vessel  is  so  registered  and  entitled  to  the  prot^tion  of  its 
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own  state,  it  has  no  status  on  the  high  sea.  Thei^  is  no  rule  of 
international  law  applicable  to  this  subject,  as  each  state  may  in  its 
discretion  make  such  regulations  concerning  its  own  shipping  as  it 
sees  fit.  There  is,  however,  a  considerable  imifonnity  of  regulation 
on  the  subject,  which  uniformity  is  desirable  as  a  matter  of  interna- 
tional convenience  in  transacting  business  on  the  high  sea. 

The  jurisdiction  of  a  state  over  its  vessels  on  the  high  seas  is 
exercised  through  the  captain,  who  leaves  the  maritime  belt  of  his 
own  state  in  command  of  the  vessel  and  subject  to  that  jurisdiction, 
in  whose  name  he  exercises  his  authority  over  the  crew  and  all  persons 
on  the  ship  imtil  overcome  by  another  jurisdiction,  which  noay  be 
either  a  superior  force  on  the  high  sea  or  the  maritime  jtmsdiction 
of  another  state.  The  moment  the  captain  disregards  the  juris- 
diction to  which  he  was  subject,  he  becomes  a  pirate  and  may  be 
dealt  with  accordingly.  There  is  no  distinction  between  the  juris- 
diction exercised  over  public  ships  and  private  ships,  except  that 
in  the  case  of  public  ships  the  jurisdiction  is  intensified  because 
of  naval  discipline.  A  public  ship,  in  addition,  represents  the  dignity 
and  honor  of  the  state  and  is  its  regular  agent  for  the  doing  of  state 
acts  and  the  committing  of  international  violence. 

The  navigation  of  the  open  sea  by  ships  will  inevitably  lead  to 
interferences  between  them.  When  ships  of  the  same  state  are  con- 
cerned, the  question  is  one  of  municipal  law.  Interference  between 
private  ships  of  different  states  may  be  accidental  or  intentional, 
and,  in  any  case,  is  the  act  of  a  private  person,  and  the  general 
custom  is  for  the  admiralty  courts  of  each  state  to  take  jurisdiction 
irrespective  of  the  state  membership  of  the  vessels  concerned, 
although  there  is  a  slight  difference  in  practice  amongst  them  as  to 
the  exact  extent  of  this  jurisdiction.  Interference  by  a  public  ship 
of  another  state  is  an  act  of  state  beyond  the  jurisdiction  of  the 
municipal  court,  and  the  only  question  is — ^how  far  is  the  power  of 
every  state  to  interfere  in  such  cases  restrained  by  the  international 
factors  of  conduct.  Such  acts  of  interference  by  a  public  ship  may 
be  analyzed  as  follows:  (A)  The  verification  of  the  character  of  a 
ship  by  signal  or  outward  inspection  without  detaining  the  ship  or 
altering  its  course;  (B)  the  verification  of  the  character  of  the  ship 
by  stopping  her  and  sending  someone  on  board  to  examine  the  papers 
or  requiring  the  captain  to  bring  the  papers  to  the  examining  ship; 
(C)  the  search  of  the  ship  to  ascertain  what  is  on  board;  (D)  seizure 
of  all  or  part  of  the  cargo  or  individuals  on  the  ship  and  then  allowing 
the  ship  to  go  on  its  course;  (E)  capture  of  the  ship;  (F)  destruction 
of  the  ship  not  accompanied  by  destruction  of  individuals  on  board 
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(G)  destruction  of  the  ship  and  individuals  on  board.  These  acts 
may  occur  in  time  of  war  as  part  of  the  conduct  of  hostilities,  which 
is  subsequently  discussed,  or  in  time  of  peace,  in  which  case  when  an 
interference  occurs,  the  state  interfering  will  justify  the  act  as  done: 
(A)  In  the  course  of  policing  the  high  seas,  (B)  as  a  measure  of  self- 
preservation  preventing  filibustering  expeditions  or  other  acts  on  the 
high  sea  threatening  its  safety,  (C)  to  suppress  the  black  slave  trade 
where  the  interference  is  entirely  by  agreement  among  the  various 
independent  states  of  the  world.  Fisheries  in  the  open  sea  may  be 
used  by  any  state,  and  are  therefore  subject  to  the  common  interest 
of  all. 

The  branches  of  the  open  sea  are  portions  of  the  open  sea  almost 
entirely  surrotmded  by  land,  where  the  presence  of  the  land  around 
the  body  of  water  raises  a  strong  claim  to  jurisdiction  over  the  water 
itself.  Here  the  jurisdiction  of  the  state  over  the  branch  of  the 
open  sea  is  an  adjustment  of  the  conflict  between  the  extension  of 
the  freedom  of  the  sea  to  the  branches  and  the  presence  of  the  mari- 
time jurisdiction  of  the  state  within  whose  territory  the  branch  is. 
As  may  be  expected,  the  force  of  the  claim  to  the  maritime  belt 
increases  with  the  decrease  in  size  of  the  branch  of  the  open  sea. 
These  branches  include  small  seas,  gulfs,  bays  and  straits. 

The  maritime  belt  is  the  strip  of  water  where  the  open  sea  washes 
the  edge  of  the  land  territory  of  any  state.  It  is  obvious  that  at 
this  point  the  exclusive  jurisdiction  of  the  state  over  its  own  territory 
meets  the  complete  freedom  from  any  jurisdiction  of  the  open  sea, 
and  as  may  be  expected  there  is  a  conflict  between  these  two  facts 
which  would  lead  to  impracticable  consequences  if  no  rules  were 
established.  The  littoral  state,  by  which  is  meant  the  state  abutting 
on  the  sea,  has  certain  jurisdiction  in  the  marginal  waters.  There 
is  a  conflict  in  opinion  and  practice  in  the  first  place  as  to  the  extent 
of  the  marginal  waters,  that  is,  the  width  of  the  maritime  belt. 
The  three-mile  or  one  maritime  league  limit  was  suggested  in  the 
eighteenth  century  as  that  was  then  the  range  of  shot  fired  from  a 
cannon  at  a  fixed  position  on  shore.  This  limit  has  been  generally 
assented  to,  but  claims  have  frequently  been  made  to  a  greater 
distance,  which  cannot  be  said  to  have  received  unanimous  consent. 
Since  the  jurisdiction  depends  on  protection  based  on  the  range  of 
artillery,  it  seems  reasonable  to  suppose  that  the  width  of  the  belt 
should  be  enlarged  in  modem  times  with  the  increase  in  the  range  of 
cannon.  There  is  also  a  controversy  as  to  the  point  from  which  the 
maritime  belt  is  to  be  measured,  whether  from  low  water  line,  from 
high  water  line,  or  from  the  middle  of  the  first  channel  off  the  shore. 
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The  littoral  state,  by  reason  of  the  proximity  of  the  maritime  belt 
to  its  own  territory,  can  exercise  its  jurisdiction  therein  in  many 
ways,  but  the  foreign  state  can  have  access  to  the  maritime  belt 
only  by  vessels  proceeding  from  the  open  sea  except  where  the 
boundary  line  between  the  two  states  runs  to  the  margin  of  the  sea. 
The  interest  of  the  foreign  state  in  the  maritime  belt  is  confined  to 
vessels  therein,  and  no  distinction  has  been  drawn  as  to  any  other 
case.  Such  a  vessel  is  completely  outside  the  grasp  and  jtuisdiction 
of  its  own  state,  and  is  subject,  for  the  time  being,  to  the  jurisdiction 
of  the  littoral  state.  The  principal  controversy  in  the  maritime  belt 
arises  over  vessels  which  are  public  or  private  and  as  to  each  of  which 
the  entry  may  be  voluntary  or  involuntary.  The  foreign  ship  leaves 
her  own  shores  subject  to  the  persomal  jurisdiction  of  her  own  state 
and  carries  that  jtuisdiction  with  her  on  the  voyage  across  the  open 
sea,  which  remains  tmtil  replaced  by  a  stronger  jurisdiction,  and 
when  she  enters  the  maritime  belt  she  comes  entirely  within  the 
jtuisdiction  of  the  littoral  state  in  the  maritime  belt,  which,  for  the 
time  being,  displaces  the  jurisdiction  of  the  foreign  state. 

The  voluntary  entry  of  the  foreign  ship  into  the  maritime  belt 
is  necessary,  at  least  so  far  as  the  private  vessel  is  concerned,  for  the 
purposes  of  international  commerce  and  the  self-interest  of  every 
civilized  state  powerfully  impels  the  opening  of  the  maritime  belt 
to  all  such  vessels.  A  distinction  may  be  drawn  as  to  a  public 
armed  ship  of  war,  which  is  an  agent  of  international  violence  and 
therefore  enters  the  maritime  belt  tmder  a  cloud  of  suspicion,  and 
at  the  same  tin^e  is  not  necessary  for  the  purposes  of  international 
commerce. 

A  private  ship  in  the  maritime  belt  is  subject  to  the  jurisdiction 
of  the  littoral  state  which  exercises  that  jtuisdiction  to  such  extent 
as  it  deems  necessary  for  the  protection  of  the  inhabitants.  A 
public  ship,  however,  represents  the  dignity  and  independence  of  the 
state  and  is  exempt  from  the  mtmicipal  law,  the  only  remedy  of  the 
littoral  state  being  to  exclude  the  vessel  or  require  its  departtare. 
There  are  no  restrictions  on  the  entry  of  private  ships  in  time  of 
peace,  but  public  vessels  may  only  enter  the  maritime  belt  at  all 
times  with  the  consent  of  the  littoral  state. 

A  treaty  occupies  very  much  the  same  place  in  international 
law  that  a  contract  does  in  mtmicipal  law,  but  although  there  is  a 
strong  analogy  between  the  two  it  is  not  to  be  pushed  too  far.  The 
principal  distinction  lies  in  the  difference  in  the  remedy,  in  the 
drctunstance  that  in  international  life  there  is  no  superior  political 
power  to  afford  redress  for  breaob  pf  a  treaty.    A  treaty  may  be 
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defined  as  a  formal  agreement  between  two  or  more  independent 
states,  to  do  or  not  to  do  a  particular  thing.  Although  the  usual 
practice  is  to  reduce  a  treaty  to  writing,  there  is  no  principle  which 
requires  the  transaction  to  appear  in  this  form.  There  were  few 
treaties  in  early  times,  principally  because  there  were  few  subjects 
concerning  which  treaties  were  made.  In  a  state  of  rude  civilization 
and  continued  fighting,  the  only  object  of  a  treaty  was  to  arrange 
for  a  suspension  of  hostilities  and  accordin^y  treaties  universally 
appeared  in  the  beginning  as  truces  for  the  termination  of  war. 
With  increase  in  civilization  and  commerce,  growth  of  wealth  and 
the  middle  classes,  subjects  arose  which  reqtiired  the  agreement 
between  states  other  than  military  matters,  and  accordingly  we 
find  the  number  and  variety  of  treaties  constantly  increasing  with 
advance  in  civilization. 

The  discussion  of  the  formation  of  the  treaty  involves  the  several 
.topics  of  (A)  capacity  of  the  parties,  (B)  state  act  of  exercising  the 
treaty-making  function,  (C)  the  negotiation,  (D)  the  execution  and 
ratification. 

Since  there  is  no  political  power  superior  to  the  independent  states 
of  the  world,  the  only  obligation  to  the  performance  of  a  treaty  arises 
from  the  operation  of  the  international  factors  of  conduct.  The  con- 
ception of  an  obligation  to  carry  out  a  promise  is  an  integral  part  of 
civilized  opinion  and  essential  to  the  existence  of  the  modem  world. 
Public  opinion,  therefore,  is  a  powerful  factor  inducing  an  independent 
state  to  fulfil  its  treaty  obligation.  This  opinion  has  prevailed  from 
the  earliest  times.  A  state  will,  therefore,  be  impelled  to  observe 
a  treaty  by  (A)  self-interest,  which  is  usually  present,  (B)  interna- 
tional public  opinion,  (C)  pressure  from  other  states. 

The  several  doctrines  of  breach  by  the  other  party — illegality, 
impossibility  of  performance,  fraud  and  inconsistency,  which  are 
of  such  importance  in  the  mtmicipal  law,  seem  to  have  little  appli- 
cation in  international  law  in  its  present  state  of  development, 
although  the  writers  have  unsuccessfully  attempted  to  apply  the 
analogies  of  mtmicipal  law  to  international  life. 

A  contention  has  been  made  that  if  the  performance  of  the  treaty, 
in  whole  or  in  part,  will  prove  ruinous  to  the  state,  or  if  a  change  of 
circumstances  has  occurred,  a  state  may  be  excused  from  performing 
a  treaty,  a  contention  which  has  frequently  been  put  in  practice. 
It  is  clear,  however,  that  since  there  is  no  superior  political  power  to 
determine  that  question,  that  each  independent  state  will  disregard 
a  treaty  when  strong  enough  whenever  thereto  impelled  by  self- 
interest,  and  that  the  contentions  are  only  attempts  to  apply  some 
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rule  to  the  operation  of  the  factor  of  self-interest.  For  the  same 
reason  the  principles  of  the  municipal  law  are  inapplicable  in  the 
case  of  duress  because  the  application  of  force  is  an  admitted  factor 
in  international  relations  which  cannot  be  obviated  until  there  is  a 
superior  political  power. 

War  between  the  parties  will  obviously  have  no  effect  on  an 
executed  treaty,  but  where  the  treaty  is  executory,  will  suspend 
ftuther  performance  between  the  parties  in  so  far  as  the  hostile 
relations  interfere  with  that  performance.  Where  the  treaty  pro- 
vides for  hostilities,  then  the  performance  of  the  treaty  is  not 
prevented  by  the  breaking  out  of  the  war.  In  the  treaty  of  peace 
terminating  the  war,  the  states  will  confirm  or  reinstate  treaties  as 
they  see  fit. 

The  international  appearance  and  disappearance  of  a  state  will 
affect  treaties  to  which  they  are  parties,  but  there  is  no  principle  of 
international  law  applicable,  as  the  circumstances  of  each  case 
govern.    Ordinarily,  it  is  to  the  interest  of  each  state  to  observe  all 
treaties  to  which  it  is  a  party  or  which  may  be  said  to  be  binding 
upon  it,  and  therefore  in  such  cases  of  disttu*bance  in  international 
life,  the  parties  concerned  will,  by  special  agreement,  take  care  of 
existing  treaty  obligations.    A  change  of  government  will  have  no 
effect  upon  treaty  obligations  as  the  government  is  only  the  organ 
of  the  state  for  international  relations.     In  so  far  as  a  treaty  asstmies 
to  lay  down  a  certain  principle  and  that  treaty  is  adhered  to  by  the 
great  number  of  states,  and  the  conduct  thus  described  is  followed 
by  the  states  concerned  in  obedience  to  the  provisions  of  the  treaty, 
there  seems  to  be  room  to  argue  that  the  treaty  is  somewhat  in  the 
nattu*e  of  a  legislative  act,  and  therefore  has  in  a  certain  sense  a 
law-making  effect  in  so  far  as  we  confine  the  word  "law^^to  the 
statutory  law     It  also  appears  that  many  cases  of  international 
conduct  have  originated  in  provisions  of  particular  treaties,  and  that 
the  increasing  nimiber  of  those  treaties  extending  over  a  long  period 
of  time  and  made  between  a  great  many  states  has  finally  brought 
international  practice  into  a  consistent  and  orderly  form,  which  is 
followed  for  such  a  length  of  time  that  finally  the  states  find  them- 
selves impelled  to  continue  that  conduct  even  in  the  absence  of  any 
treaty  provisions.     In  these  cases  the  continued  making  of  the 
treaties  may  be  said  to  have  an  effect  in  fixing  or  establishing  a  rule 
of  international  conduct. 

Man.  is  not  only  a  gregarious  but,  to  a  certain  extent,  a  migratory 
animal.  He  is  continually  roving  over  the  surface  of  the  earth  in 
the  attempt  to  better  his  condition — nomad  man^traveling  in  search 
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of  better  pasture  for  his  flock,  the  savage  for  better  hunting,  and 
civilized  man  for  greater  gain.  The  ancient  feeling  of  tribal  exdtisive- 
ness  prevented  any  individual  movement  from  one  state  jurisdiction 
to  another,  and  the  whole  state  traveled  carrying  its  political  juris- 
diction with  it,  together  with  the  herds,  chattels,  women  and  children. 
Such  a  progress  necessarily  brought  about  conflicts  with  any  other 
state  which  impeded  its  progress.  The  great  hordes  of  barbarians 
which  descended  on  Western  Europe  after  the  opening  of  the  Christian 
era  were  of  this  type,  as  were  also  the  subsequent  Saracen  and  Tturkish 
incursions.  The  factors  of  civilization  have  broken  in  upon  this 
exclusive  tribal  feeling  and  permitted  a  freedom  of  individual  move- 
ment which  is  growing  in  volume  and  taking  place,  with  less  and  less 
disturbance,  of  the  superimposed  political  structures.  Membership 
in  a  state  by  contiguity  is  becoming  more  usual,  and  the  tie  of  nation- 
ality diminishing  in  importance. 

We  have  consequently,  in  modem  times,  the  problem  of  the  alien 
in  the  jurisdiction  of  a  state,  which,  while  no  doubt  occurring  perhaps 
even  in  prehistoric  times,  was  infrequent  and  consequently  of  sub- 
ordinate importance.  It  is  also  clear  in  the  first  place  that  an  inde- 
pendent state  has  full  power  to  exclude  or  expel  any  alien  it  sees 
fit,  specially  or  generally,  and  that,  except  where  there  is  a  sub- 
stantial distinction  in  civilization  and  race  between  the  several 
states,  the  factors  of  commerce  and  self-interest  impose  effectual 
restraints  on  any  general  exclusion,  but  the  power  of  each  state  to 
expel  or  exclude  in  any  particular  case  of  disease,  immorality  or 
hostility  to  the  state  seems  perfectly  clear.  Racial  distinctions  still 
exist  and  many  thousands  of  years  will  no  doubt  elapse  before  they 
are  eliminated  if  they  ever  are. 

An  aUen  may  come  into  contact  with  the  jurisdiction  of  the  state 
in  one  of  several  ways,  as  follows:  (A)  in  the  attempt  to  enter  the 
state,  (B)  when  he  is  within  the  jurisdiction  of  the  state,  (C)  when 
he  is  outside  the  jurisdiction  and  has  an  interest  in  an  object  which 
may  be  affected  by  the  act  of  the  state  or  one  of  its  members. 

The  member  of  a  state  is  a  person  bound  to  it  by  the  tie  prescribed 
by  the  mtmidpal  law  of  the  state,  the  word  "member"  being  used 
as  more  accurate  and  general  than  the  common  tenns  of  citizen 
and  subject.  The  question  of  state  membership  is  entirely  one  of 
mtmicipal  law  and  a  question  of  fact  for  the  international  lawyer. 
Changes  in  membership  occur  as  prescribed  by  the  municipal  law  in 
the  case  where  an  individual  desires  to  change  his  membership,  or 
the  change  may  be  forced  upon  him  by  a  change  in  international 
facts. 
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When  the  alien  is  within  the  territorial  jurisdiction,  he  is  entirely 
within  its  grasp  and  power,  which  jtirisdiction  to  that  extent  displaces 
the  jtirisdiction  of  his  own  state.  The  alien  and  his  interests  may  be 
damaged  (A)  by  action  of  the  state,  which  may  be  in  the  executive, 
judicial  or  legislative  branches.  (B)  by  act  of  an  individual.  The 
position  of  the  alien  in  the  jurisdiction  with  reference  to  these  various 
interests  is  largely  regulated  by  treaty,  and  most  of  the  questions 
are  questions  of  construction  of  treaty.  It  is  clear,  however,  par- 
tictdarly  from  the  discussion  which  has  gone  before,  that  the  power  of 
the  state  over  the  alien  in  the  jurisdiction  is  complete,  and  that  it  is 
restrained,  if  at  all,  only  by  treaty  provisions  with  other  states  and 
by  international  factors  of  conduct. 

In  modem  tijnes,  among  civilized  states,  the  alien  is  fully  pro- 
tected in  time  of  peace  as  to  his  interests  in  himself  and  in  objects 
within  the  jurisdiction.  The  principal  question  which  arises  is  that 
of  racial  discrimination  or  of  the  treatment  of  an  alien  in  a  state  of 
backward  civilization  or  during  the  time  of  anarchy  and  political 
turmoil. 

A  state  will  protect  its  members  in  a  foreign  jurisdiction  by  setting 
in  motion  the  international  factors  of  conduct  against  the  state 
concerned  in  order  to  procure  such  action  as  may  be  desired,  and  the 
position  of  the  alien  in  the  jurisdiction  is  frequently  approached 
from  that  point  of  view.  The  action  taken  will  be  proportionate 
to  the  gravity  of  the  case,  and  the  interest  taken  by  the  government 
in  it,  and  may  vary  from  mere  protest  to  the  application  of  force,  as 
by  armed  invasion  of  the  territory  or  by  exercise  of  reprisals. 

Extradition  is  a  surrender  of  an  individual  by  one  state  to  another 
and  was  practically  tmknown  prior  to  modem  times.  If  an  individual 
wanted  by  one  state  is  in  the  jurisdiction  of  another,  the  state  wanting 
him  cannot  take  him  out  of  that  jurisdiction  without  the  consent  of 
that  state  unless  by  forcible  violation  of  the  territorial  jurisdiction. 
Few  cases  have  occurred  of  a  violation  of  jurisdiction  upon  this 
ground.  The  increased  means  of  communication  in  the  modem 
world  have  made  it  easy  for  criminals  to  escape  from  one  jurisdic- 
tion into  another,  and  the  general  necessity  of  administering  justice 
and  the  common  interest  of  civilization  have  led  to  the  practice  of 
surrendering  such  criminals  for  punishment.  The  practice  is  gov- 
erned almost  entirely  by  treaty,  but  there  is  no  question  but  that 
every  independent  state  has  full  inherent  power  to  surrender  any 
person  within  its  jurisdiction  that  it  sees  fit,  whether  there  is  a  treaty 
or  not.  Many  states  refuse  to  extradite  in  the  absence  of  a  treaty, 
which  position  assumed  is  a  mere  matter  of  discretion  and  of  municipal 
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law.  This  question,  as  to  stirrendering  in  the  absence  of  treaty. 
from  an  international  point  of  view,  is  generally  completely  confused 
with  the  municipal  aspect  of  the  question. 

Conflicts  between  the  territorial  jurisdictions  will  occur  when-  (A)  a 
state  penetrates  or  assails  the  territorial  jurisdiction  of  another  state 
by  an  overt  act,  the  case  corresponding  to  that  of  a  trespass  in 
English  law;  (B)  where  the  state  interferes  in  the  conduct  of  another 
state  by  exerting  pressure  without  any  overt  act  against  the  territorial 
jxxrisdiction. 

These  acts  are  not  usually  separately  discussed  tmder  this  heading, 
and  the  subject  of  this  chapter  is  obscured  by  the  hazy  notion  about 
rights  which  infects  the  pages  of  the  writers  on  international  law. 

The  conflicts  may  occur  in  time  of  peace  when  they  may  or  may 
not  result  in  war,  or  may  occur  during  war  as  part  of  the  effort  by  a 
belligerent  to  overcome  the  enemy.  The  nature  and  quality  of  the 
acts  is  the  same  in  either  case,  and  the  only  difference  is  in  the  sur- 
roimding  circumstances.  The  occurrence  of  such  conflicts  during  war 
is  hereinafter  discussed,  and  our  attention  will  now  be  directed  to 
those  which  have  arisen  in  time  of  peace. 

It  is  obvious  that  although  each  act  is  an  invasion  of  the  juris- 
diction, that  there  are  cases  where  such  an  invasion  is  in  accordance 
with  international  law,  since  one  of  the  factors  restraining  the  conduct 
of  independent  states  is  pressure  from  other  states.  A  state  may  in 
many  cases  secure  redress  for  damage  to  a  state  interest  by  setting 
in  motion  the  external  factors  determining  independent  state  conduct, 
one  of  which  is  this  pressure,  and  the  circumstance  may  call  for  that 
pressure  being  exercised  to  the  point  of  an  overt  act  against  th 
jurisdiction  of  the  other  state.  While,  therefore,  in  theory,  we  recog- 
nize that  certain  acts  of  invasion  are  in  accordance  with  international 
law,  we  recognize  that  in  fact  we  cannot  always  accurately  determine 
whether  a  given  act  is  lawful  or  not.-  The  indefinite  nature  and 
operation  of  international  factors  of  conduct  make  it  impossible  to 
predict  their  result  with  any  certainty,  and  in  the  absence  of  any 
superior  political  power  there  is  no  authority  which  can  determine 
the  question.  To  attempt,  therefore,  to  lay  down  definite  rules  in 
thi»  case  is  like  the  mathematician's  pursuit  of  infinity. 

The  writers  have  very  assiduously  labored  to  classify  the  acts  of 
invasion  as  lawful  or  not,  and  have  failed  not  only  to  present  a 
logical  and  coherent  discussion  but  also  to  call  the  reader's  attention 
specifically  to  the  impossibility  of  accomplishing  the  task  they 
have  in  hand.  This  confusion  is  particularly  apparent  in  the  dis- 
cission of  intervention.     Intervention  in  its  proper  sense  is  a  going- 
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between  and  presupposes  an  existing  controversy  of  some  kind  into 
which  the  intervenor  interjects  himself.  The  writers,  however,  use 
the  word  as  S3nionymous  with  interference,  and  collect  imder  this 
term  every  imaginable  instance  of  pressure  by  one  state  upon  another. 
The  resulting  confusion  is  most  deplorable  and  discouraging  to  the 
student.  The  word  "intervention"  may  be  relegated  to  the  vocabu- 
lary of  the  statesman  and  popular  discussion,  as  it  is  too  general  and 
indefinite  for  the  accurate  thought  of  the  international  lawyer. 

A  state  win  secure  redress  by  resort  to  self-help  and  by  setting 
in  motion  the  international  factors  of  conduct,  which  may  be  done 
by  any  one  or  more  of  a  number  of  specific  acts,  some  of  which 
may  be  collected  under  certain  general  terms,  and  all  of  them  specific- 
ally enumerated.  It  is  in  this  branch  of  international  law  that  we 
find  the  most  striking  distinction  between  it  and  mtmicipal  law, 
since  in  the  mtmicipal  law  the  individual  is  afforded  the  redress 
secured  by  the  political  power  of  the  state,  and  the  element  of  self- 
help  is  of  subordinate  importance.  Where  there  is  a  superior  political 
power,  a  subordinate  coiu't  of  that  power  will  sometimes  be  obliged, 
when  called  on  to  adjudicate  a  controversy,  to  decline  jurisdiction 
on  the  ground  that  the  conduct  in  question  is  not  determined  by  the 
power  of  the  state  as  a  factor,  and  that  therefore  the  coiul;  is  power- 
less to  pronounce  any  judgment,  that  is,  it  is  said  the  controversy 
is  political  and  not  legal,  because  the  word  "law**  is  used  as  defining 
the  external  factor  of  superior  political  power.  The  supposed  dis- 
tinction between  legal  and  political  difference  depends  entirely  on 
the  sense  in  which  we  use  the  word  "law,"  and  if  the  definition  we 
have  propoimded  is  correct,  then  all  differences  in  international  law 
are  legal,  since  all  factors  operate  in  international  Ufe  determining 
state  conduct  are,  in  theory,  of  the  same  class.  The  so-called  dis- 
tinction between  political  and  legal  differences  cannot  in  fact  be 
drawn  in  international  affairs,  and  it  is  small  wonder  that  states- 
men and  writers  have  exhausted  themselves  in  vain  in  the  effort 
to  apply  the  distinction. 

A  state  will  obtain  redress,  if  at  all,  by  (A)  preliminary  conversa- 
tions, (B)  by  application  of  force,  either  of  which  may  or  may  not 
result  in  war.  Acts  of  force  which  may  be  applied  to  a  state  or  its 
members  may  be  exercised  (A)  within  the  jurisdiction,  (B)  without 
the  jurisdiction,  which  will  be  (a)  on  the  high  seas,  (b)  in  jurisdiction 
of  either  the  state  to  which  force  is  applied  or  a  third  state,  (c)  in 
jurisdiction  of  no  state.  The  writers  generally  distinguish — reprisals, 
retorsion,  retaliation,  bombardment,  seizure,  embargo,  blockade, 
which  we  shall  describe  as  specific  acts  of  force,    The  exercise  of  force 
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has   been   gradually   restrained   by   international   public   opinion, 
commerce  and  civilization. 

The  terms  retorsion,  reprisal  and  retaliation  are  of  historic  impor- 
tance but  serve  very  little  use  in  modem  thought  except  in  so  far  as 
the  word  "reprisal"  is  used  as  describing  certain  acts  done  in  the 
conduct  of  hostilities.  Each  independent  state  is  obviously  the  sole 
judge  of  when  to  pursue  international  redress  and  the  amount  and 
degree  of  that  redress  appropriate  to  the  occasion. 

War,  which  is  a  contention  by  force  between  independent  states,  is 
a  condition  as  well  as  a  relation,  and  may  be  regarded  as  a  circum- 
stance arising  when  one  or  more  states  engaged  in  pursuing  the 
international  remedy  of  force  are  met  with  resistance  from  a  state 
against  which  the  force  is  applied.  A  unilateral  act  of  force,  there- 
fore, is  not  war,  although  it  may  lead  to  war.  Violence  in  municipal 
life  is  controlled  by  the  power  of  the  state  and  is  tmlawful.  Inter- 
national violence  is  not  controlled  by  the  political  power  of  any 
community,  as  an  independent  state  act  is  subject  only  to  inter- 
national restraint  and  beyond  the  cognizance  of  any  mtmicipal  court. 
International  violence,  therefore,  or  war,  is  lawful  according  to  inter- 
national law.  Consequently,  only  independent  states  or  dependent 
states  as  permitted  by  the  superior  political  power  which  controls 
them  may  make  war. 

The  recognition  of  belligerency  entitles  the  body  recognized  to  be 
considered  for  the  time  being  as  engaged  in  war.  The  object,  cause, 
purpose,  motive  and  functions  of  the  war  are  totally  immaterial  to  the 
international  lawyer  and  only  concern  the  statesman  and  the  historian. 

War  is  begun  by  the  commencement  of  hostilities,  and  may  or 
may  not  be  preceded  by  a  declaration  of  war.  When  independent 
states  were  not  as  clearly  defined  as  they  are  now  and  violence  was 
more  general,  a  declaration  of  war  was  often  necessary  to  determine 
who  were  parties  to  any  particular  violence  which  was  occurring. 
The  facts  of  international  life  are  clear  in  modem  times,  and  violence 
has  become  so  clearly  confined  to  the  international  world,  that  there 
is  little  difficulty  in  determining  wha  are  the  parties  in  any  particular 
war.  Declarations  of  war,  therefore,  cannot  be  said  to  be  necessary 
in  any  sense  of  the  word  as  many  wars  have  begun  in  fact  without 
such  a  declaration.  They  are  obviously  convenient,  ustial  in  recent 
times,  and  desirable.  The  question  of  the  time  of  commencement 
or  beginning  of  the  war  is  simply  a  question  of  fact,  often  of  great 
difficulty.  The  parties  will  by  their  state  acts  in  prosecuting  the 
war  produce  certain  effects,  sometimes,  although  erroneously, 
described  as  the  effect  of  war.     They  may  therefore  suspend  inter- 
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coiirse  between  the  members,  break  off  direct  or  indirect  diplomatic 
relations,  suspend  the  performance  of  treaties,  restrain  the  conduct 
of  hostilities,  practice  exemptions  in  seizure,  and  destruction  of 
persons  and  property  in  accordance  with  the  demands  of  himianity 
and  the  civilization  of  the  state  in  question. 

Neutrality  is  the  condition  or  state  of  being  neutral  and  a  neutral 
state  is  one  which  takes  no  part  in  a  war  between  other  states  The 
act  of  being  neutral  or  abstaining  from  war  is  part  of  the  inherent 
power  of  the  state,  which  power  is  frequently  subject  to  external 
factors  dragging  the  state  into  the  war.  The  greater  the  area  of  the 
conflict  and  the  more  states  involved,  the  greater  the  imptdsion 
dragging  outside  states  in;  the  less  number  of  states  and  the  smaller 
the  extent  of  the  conflict,  the  less  the  force  dragging  them  in. 

Neutrality  has  no  doubt  always  existed  so  long  as  there  has  been 
war,  but  was  probably  of  little  importance  in  primitive  and  ancient 
times,  as  there  was  little  contact  between  different  tribes,  and  no 
commerce.  Consequently,  a  war  might  be  carried  on  between  two 
tribes  and  a  tribe  in  the  neighborhood  might  not  even  know  the  war 
was  going  on,  a  condition  of  affairs  which  would  be  impossible  in 
modem  tinies.  Neutrality,  therefore,  has  become  more  important 
as  civilization  has  advanced  and  commerce  increased.  It  is  not  so 
much,  as  sometimes  supposed,  that  neutrality  is  modem,  as  that  the 
facts  of  the  modem  world  give  neutrality  a  different  aspect. 

Some  maintain  that  war  is  superior  to  neutrality  and  that  the 
interests  of  the  neutral  will  be  restricted  by  the  exercise  of  the  war- 
making  power  of  the  belligerent.  Others  contend  that  neutrality 
is  superior  to  war  and  that  the  exercise  of  the  war-making  power 
must  be  subservient  to  the  interests  of  neutrals.  In  fact  the  neutral 
interest  will  be  affected  by  the  war  the  nearer  this  interest  approaches 
to  the  contest.  When  actively  involved  in  the  struggle,  the  neutral 
interests  can  claim  no  exemption.  When  clearly  remote  in  time 
and  space  it  is  obvious  that  the  belligerents  may  go  on  without 
reference  to  the  interest,  and  any  act  damaging  it  would  be  entirely 
out  of  the  war.  No  exact  line  can  in  fact  be  drawn  between  these 
two  cases.  The  suggested  conflict  in  theory  is  simply  a  controversy 
as  to  where  the  line  shall  be  drawn  in  fact. 

The  subject  of  neutrality  is  considered  under  three  headings: 

(A)  Restraint  on  the  exercise  of  neutral  state  power  which  involves 
the  circumstances  under  which  it  may  or  may  not  engage  in  the  war. 

(B)  Restraint  on  the  exercise  of  belligerent  power  as  it  may  be  exer- 
cised with  reference  to  a  neutral  interest.  (C)  Restraints  on  acts  of 
members  of  neutral  and  belligerent  states. 
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A  neutral  state  will  maintain  its  neutrality:  (A)  by  refraining 
from  exercise  of  state  power  to  assist  either  belligerent;  (B)  By  pre- 
venting a  belligerent  from  performing  a  war  act  within  the  neutral 
jurisdiction;  (C)  By  restraining  members  of  its  own  state  within  the 
territory  from  performing  war  acts  assisting  either  belligerent; 
(D)  By  decrees  of  prize  courts. 

A  belligerent  state  may  not  perform  any  act  in  the  prosecution 
of  the  war  affecting  neutral  territory  without  involving  the  neu- 
trality of  the  state  in  question,  and  the  obligation  is  on  the  neutral 
to  prevent  such  acts  on  the  penalty  of  being  subject  to  pressure  by 
the  other  belligerent.    The  principal  instances  of  belligerent  use  of 
neutral  territory  are:  (A)  passage  of  troops,  (B)  use  as  base  of  opera- 
tions, (C)  loading  munitions  of  war,  (D)  levying  troops,  (E)  setting 
up  prize  courts,  (F)  improper  behavior  of  diplomatic  oflBcers,  (G) 
holding  prisoners  of  war.    The  belligerent  use  of  the  maritime  belt 
is  admittedly  greater  owing,  to  the  more  extensive  foreign  jurisdiction 
therein  in  time  of  peace,  but  is  regulated  by  each  state,  and  there  is 
a  considerable  difference  in  the  regulations,  all  of  which,  however, 
seem  to  have  the  cocMnon  object  of  allowing  the  belligerent  ship  to 
obtain  such  necessary  supplies  as  will  enable  it  to  reach  its  home 
port  or  put  to  sea  again,  and  to  prevent  it  from  increasing  the  supplies 
useful  in  naval  warlike  operations.     Captures  in  the  maritime  belt 
of  a  neutral  were  formerly  frequent,  but  in  modem  times  are  uni- 
versally regarded  as  an  invasion  of  the  neutral  jurisdiction.     The 
member  of  a  state  cannot  in  any  way  involve  the  neutrality  of  the 
state  of  which  he  is  a  member  outside  the  jursidiction,  and  when 
within  the  jurisdiction  is  subject  to  the  political  power  of  his  own 
state  and  when  outside  is  subject  to  the  state  action  of  the  belligerents. 
The  obligation  to  control  his  acts  within  the  jurisdiction  rests  on  the 
state  of  which  he  is  a  member  and  the  individual  cannot  complain 
if  that  restriction  is  greater  than  that  imposed  by  the  international 
factors  of  conduct,  nor  can  the  belligerent  state  complain  of  the 
individual  member  if  the  municipal  restriction  is  less  than  that  so 
imposed.    The  only  remedy  of  the  belligerent  state  in  such  a  case 
is  against  the  neutral  state  for  failure  to  make  its  municipal  law 
conform.    The  neutral  member  may  loan  money,  furnish  munitions 
of  war  without  restraint,  but  it  is  generally  admitted  that  a  neutral 
state  is  imder  the  obligation  of  preventing  him  from  building  and 
fitting  up  ships  of  war,  becoming  a  member  of  an  organized  expedition 
enlisting  in  the  belligerent  army  or  navy  on  neutral  territory  or 
engaging  in  filibustering  expeditions.     The  member  of  a  belligerent 
state  cannot  perform  any  state  act  at  all,  and  whatever  he  does  outside 
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the  jurisdiction  will  expose  him  to  the  municipal  law  of  the  belligerent 
or  neutral  state. 

Each  independent  state  has  inherent  power  to  conduct  the  hos- 
tilities in  such  manner  as  it  sees  fit,  a  power  which  has  been  restrained 
as  well  by  the  general  factors  of  civilization  as  by  the  necessity  of 
maintaining  a  regular  disciplined  armed  force  for  the  prosecution 
of  the  hostilities.  While  a  state  may  be  expected  to  do  everything 
necessary  to  defeat  the  enemy,  a  question  of  what  is  necessary  will 
be  answered  according  to  the  civilization  and  humanity  of  the  state 
in  question. 

The  term  ''laws  of  war**  designate  the  various  particulars  in  which 
warfare  has  been  restrained  and  many  efforts  have  been  made  since 
1850  by  treaties  and  by  unilateral  state  action  to  give  these  laws  a 
precise  form.  Whatever  form  they  may  be  given,  it  will  be  found 
that  they  are  the  least  binding  of  any  of  the  rules  of  international 
law,  that  is,  they  are  less  sustained  by  the  international  factors  of 
conduct,  as  they  are  applicable  only  in  time  of  international  violence, 
when  the  operation  of  these  factors  is  at  its  lowest  ebb. 

We  must  distinguish:  (A)  land  warfare,  (B)  sea  warfare,  (C)  aerial 
and  submarine  warfare,  (D)  an  individual  act  from  a  state  act. 
An  individual  act  since  the  suppression  of  private  warfare  is  subject 
to  the  municipal  law  and  cannot  have  any  international  effect,  nor 
can  the  individual  claim  any  of  the  imniimity  extended  to  the  recog- 
nized agents  of  the  state  for  the  conduct  of  international  violence. 
Combatants,  therefore,  are  those  properly  identified  and  designated 
to  engage  in  the  fighting  as  the  regular  organs  of  the  state  for  that 
purpose.  Militia  have  generally  been  denied  any  standing  in  autoc- 
racies, but  the  modem  tendency  is  to  accord  them  the  same  status 
as  regular  troops..  The  employment  of  mercenaries  has  been  aban- 
doned, and  barbarous  troops,  objectionable  because  of  the  supposed 
inability  to  comply  with  the  rules  of  civilized  warfare,  have  on  a 
recent  occasion  given  no  ground  for  criticism,  while  some  of  their 
opponents,  members  of  a  civilized  state,  have  earned  the  everlasting 
contempt  of  the  world  by  their  barbarous  disregard  of  humanity, 
decency  and  even  common  honesty. 

The  rise  of  a  people,  on  the  approach  of  an  invader,  to  protect 
their  homes  has  sometimes  the  character  of  a  mere  rabble  and  some- 
times that  of  an  organized  body  and  may  be  distinguished  accord- 
ingly. Such  an  uprising,  however,  has  practically  no  chance  of 
success  against  a  modem  army  and  had  therefore  best  be  discotiraged. 
although  htmianity  revolts  from  the  idea  of  treating  persons  acting 
on  such  a  natural  impulse  with  any  undue  severity, 
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The  principles  of  sea  warfare  are  the  same  as  on  land,  except  for 
the  distinctions  necessary,  because  of  the  peculiar  nature  of  the  open 
sea,  and  because,  also,  of  the  circumstance  that  the  precise  definition 
of  the  rules  of  sea  warfare  has  not  progressed  as  far  as  that  of  rules 
of  war  on  land. 

Privateers  have  been  discontinued  in  modem  times,  and  a  private 
merchant  ship  may  resist  an  attack  from  an  enemy  vessel  but  may 
not  attack  without  engaging  in  international  violence  and  subjecting 
the  commander  to  municipal  law. 

Aerial  and  submarine  forces  have  been  extensively  employed  in 
recent  years,  and  as  agents  for  the  conduct  of  hostilities  are  unob- 
jectionable. 

The  implements  of  warfare  depend  entirely  on  the  ingentiity  of 
the  combatants,  and  every  new  invention  has  caused  a  great  outcry 
which  has  disappeared  when  the  new  weapon  has  become  familiar. 
While  the  use  of  implements  of  warfare  has  been  extensively  dis- 
cussed, the  question  seems  to  be  controlled  entirely  by  the  practical 
exigencies  of  the  case. 

Blockade,  siege  bombardment  are  relatively  of  little  importance  as 
hostile  operations,  or  rather  present  no  particular  difficulties  of 
international  law  in  modem  times. 

The  fighting  men,  indeed  all  enemy  members,  were  formerly 
killed,  but  the  practice  arose  of  taking  them  prisoners  and  making 
slaves  of  them  as  their  labor  was  found  to  be  useful.  The  next  step 
was  to  abandon  the  practice  of  slavery  and  ransom  those  who  were 
able  to  pay,  and  the  money  to  be  gained  by  taking  prisoners  was 
one  of  the  chief  incentives  to  warfare  during  the  fifteenth,  sixteenth 
and  seventeenth  centuries  In  modem  times  the  prisoners  are 
restored  at  the  conclusion  of  the  war  unless  confined  for  some  par- 
ticular offense.  An  exchange  during  the  war  is  a  matter  entirely 
of  discretion  among  the  belligerents. 

The  treatment  of  prisoners  of  war  is  always  a  fruitful  cause  of 
complaint,  and  all  we  can  say  is  that  it  seems  to  be  improving  with 
each  war.  The  modem  Red  Cross  movement  was  initiated  to  assist 
the  wounded  and  bury  the  dead,  and  was  originated  by  Jean  Henry 
Dunant,  a  Swiss  citizen,  on  whose  initiative  a  Red  Cross  Conference 
was  called  which  formulated  the  Geneva  Convention. 

Belligerent  states  will,  in  the  prosecution  of  the  war,  affect  property 
by  (A)  seizure  or  destniction  or  temporary  sequestration,  and  the 
property  affected  may  be  considered,  (B)  as  to  ownership,  whether 
(1)  public,  which  may  be  state  territory  held  by  international  title, 
or  property  held  by  the  state  by  municipal  title,  and  (2)  private 
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property;  (C)  as  to  nature,  whether  immovables,  movables  or  choses 
in  action;  (D)  as  to  character,  whether  enemy  or  neutral. 

The  inherent  power  of  a  belligerent  state  to  seize  or  destroy  has 
been  restrained  by  the  general  factors  of  civilization  in  a  number 
of  important  particulars.  Property  is  pnotected  in  time  of  peace 
among  civilized  states  according  to  the  title,  but  in  time  of  war 
international  violence  supervenes,  the  restraints  on  independent 
state  conduct  are  less,  and  the  inquiry  is  what  ftuther  and  ultimate 
restraints,  if  any,  are  effective. 

Destruction  of  property,  public  or  private,  was  formerly  universal, 
but  now  among  civilized  states  is  reduced  to  the  smallest  limits 
consistent  with  the  successful  prosecution  of  the  war.  The  seizure 
of  property  in  time  of  war  may  be  temporary  or  permanent,  and 
when  permanent  will  involve  a  change  in  the  title  which  is  effected  by 
the  unrestrained  power  of  the  state  over  the  property  within  its 
grasp,  commonly  described  as  a  title  jure  bsUL 

The  doctrine  of  post  liminium  was  borrowed  from  the  Roman 
law,  and  simply  describes  the  operation  of  the  mtmicipal  law  by  which 
property  formerly  belonging  to  a  member  of  the  state  is  restored  to 
its  former  ownership  on  coming  again  in  the  jurisdiction,  and  v& 
therefore  entirely  inapplicable  in  international  law,  which  is  only 
concerned  with  change  of  title  as  between  members  of  different 
states.  The  seizure  or  destruction  may  occur  (A)  within  the  bellig- 
erent's jurisdiction,  (B)  on  the  high  sea,  (C)  in  the  territory  of  a 
neutral,  and  (D)  in  the  invaded  territory  of  the  enemy,  with  corre- 
sponding differences  of  principle  owing  to  the  absence  or  presence  of  a 
particular  jurisdiction  in  the  place  of  seizure  or  destruction. 

There  is  a  difference  to  be  noted  with  respect  to  the  nature  of  the 
property.  Immovables  can  never  be  destroyed  and  the  income  can 
only  be  sequestered,  while  the  state  has  jurisdiction  over  the  places 
where  the  property  is  situate,  and  the  validity  of  any  transfer  of  the 
title  maide  during  a  temporary  or  permanent  occupancy  will  depend 
on  whether  the  state  in  question  is  able  to  maintain  its  jurisdiction. 
The  transfer  of  such  property  may  be  among  individuals  irrespective 
of  what  state  is  for  the  time  being  in  possession  of  the  jurisdiction, 
and  in  such  case  will  usually  be  judged  by  the  provisions  of  the  munic- 
ipal law. 

Movables  can  be  carried  off,  and  the  question  as  to  the  title  will 
depend  solely  on  what  state  continues  in  possession  of  them.  Choses 
in  action  cannot  be  enjoyed  without  being  reduced  to  possession, 
and  no  diflSculty  will  occur  where  the  debtor  is  within  the  jxuisdic- 
tion  of  the  state  seizing  the  chose.    Where,  however,  it  is  necessary 
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to  invoke  the  aid  of  the  jurisdiction  of  a  third  state  the  result  of  the 
proceeding  will  depend  on  what  view  that  state  takes  of  the  extent 
and  nature  of  the  jurisdiction  of  the  seizing  state. 

Public  property  stands  on  a  somewhat  different  footing  from 
private  property  and  is  generally  subject  to  seizure  or  destruction, 
particularly  when  it  is  property  useful  in  carryTng  on  the  war.  Neu- 
tral public  property,  wherever  sittiate,  is  protected  by  the  neutral 
jurisdiction.  The  immunity  of  public  property  in  the  jurisdiction 
of  a  belligerent  has  been  practiced  in  the  case  of  (A)  embassies, 
(B)  public  ships  coming  into  the  jurisdiction  during  war  in  distress. 
In  all  other  cases  seizure  or  destruction  is  universal.  The  state 
territory  of  the  enemy  is  always  subject  to  seizure,  and  when  seized 
involves  a  transfer  of  state  jurisdiction  for  the  time  being.  The 
only  question  as  to  belligerent  occupation  in  this  connection  is  of 
the  effect  of  the  temporary  transfer  of  the  jurisdiction  during  occu- 
pancy. There  is  no  doubt  that  the  jurisdiction  is  in  fact  transferred. 
The  practice  of  civilized  states  in  modem  times  is  to  interfere  as 
little  with  public  nroperty  in  the  jurisdiction  as  possible. 

Private  property  on  land  may  be  found  (A)  in  the  jurisdiction  of 
the  belligerent  on  land  or  in  maritime  belt,  and  may  belong  to  (a) 
a  member  of  the  belligerent  state  which  is  subject  to  mtmicipal  law, 
(b)  a  member  of  a  neutral  state,  in  which  case  the  relation  is  that  of 
an  independent  state  and  an  alien,  and  the  same  principles  apply  as 
obtain  in  time  of  peace,  except  in  so  far  as  the  pursuit  of  international 
violence  by  a  belligerent  necessarily  requires  an  alteration,  which, 
however,  will  ordinarily  only  occur  when  the  jurisdiction  is  invaded 
by  the  enemy;  (c)  members  of  the  enemy  state  whose  property 
may  be  found  in  the  jurisdiction  on  outbreak  of  war,  in  which 
case  the  self-interest  of  the  state  with  regard  to  its  credit,  and  par- 
ticipation in  international  commerce,  demands  refraining  from  the 
act  of  seizure  or  destruction  except  so  far  as  is  absolutely  necessary. 
The  general  practice  is  to  sequestrate  and  restore  on  termination 
of  the  war.  Vessels  in  the  maritime  belt  are,  in  modem  times, 
usually  given  time  to  depart,  but  in  none  of  these  cases  can  a  bellig- 
erent be  expected  to  grant  more  favorable  treatment  to  the  enemy 
than  that  accorded  by  the  enemy  himself.  Property  coming  into 
the  jurisdiction  during  the  war  has  no  claim  whatever  to  exemption 
unless  protected  by  a  license  of  some  sort. 

Private  property  in  the  jurisdiction  of  the  enemy  will  be  affected 
upon  invasion,  in  which  case  civilized  states  abstain  generally  from 
any  more  damage  than  is  necessary  in  the  conduct  of  the  hostilities 
under  the  influence  of  the  general  factors  of  civilization  restraining 
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the  exercise  of  the  war-making  power.  It  is,  however,  recognized 
as  a  practical  matter  that  an  invading  army  will  inevitably  draw 
upon  the  property  of  the  country  for  sustenance  and  accordingly 
contributions  and  regulations  have  been  defined  in  the  attempt  to 
reduce  that  process  to  some  sepiblance  of  order  and  afford  a  pro- 
tection to  private  property.  Private  neutral  property  in  enemy 
territory  is  exposed  to  the  forttmes  of  war,  and  under  the  protection 
of  the  same  rules  as  are  applicable  in  time  of  peace  except  so  far  as 
the  state  invaded  is  prevented  by  the  invasion  from  affording  the 
protection  it  otherwise  would.  The  invading  state  is  in  the  same 
relation  to  the  neutral  in  theory  with  irespect  to  the  invaded  territory 
as  it  is  in  its  own  territory,  but  the  necessities  of  war  prevent  that 
same  tender  regard  for  neutral  property  as  obtains  in  time  of  peace. 
Private  property  in  neutral  territory  is  protected  by  the  neutral 
jurisdiction. 

There  is  a  clear  distinction  between  the  case  of  private  property 
on  land  and  at  sea  in  time  of  war  arising  out  of  certain  circumstances 
which  are :  (A)  the  property  is  floating  on  the  high  sea,  (B)  the  neces- 
sity of  separating  exempt  property,  (C)  the  difficulty  in  fact  of 
making  a  capture  at  sea,  (D)  the  fact  that  interests  of  non-combatants 
are  frequently  necessarily  involved  in  the  capture,  (E)  hostilities 
on  land  necessarily  destroy  property  and  lives  of  non-combatants 
to  a  greater  or  less  extent,  whereas,  at  sea,  such  destruction  rarely 
occurs  and  is  not  necessarily  involved  in  the  operations,  (F)  on  land 
the  only  property  affected  is  that  in  the  area  of  hostilities,  whereas, 
property  in  all  parts  of  the  sea  is  in  more  or  less  danger  of  capture, 
(G)  property  on  land  is  more  protected  by  a  neutral  jurisdiction 
when  it  is  in  that  jurisdiction  than  it  is  at  sea,  and  may  be  shipped 
over  land  through  neutral  jurisdictions  to  a  belligerent  without 
interference,  but  at  sea  a  belligerent  is  able  to  seize  the  property 
on  its  way  to  the  enemy  in  a  place  where  all  the  jurisdictions  are 
in  theory  equal.  , 

Goods  and  vessels  are  to  be  distinguished  because  of  the  distinction 
which  exists  between  enemy  and  neutral  property  and  the  circtun- 
stance  that  enemy  goods  may  be  found  in  a  neutral  vessel  and 
neutral  goods  in  an  enemy  vessel,  thus  raising  the  question  of  (A) 
whether  the  jurisdiction  over  the  vessel  protects  the  goods  on  board, 
(B)  whether  the  ship  is  infected  by  the  goods  she  carries.  The 
peculiar  circumstances  surrounding  property  at  sea  necessitate  a 
different  procedure  in  effecting  a  capture  from  that  followed  as  to 
property  on  land,  and  we  have  therefore  to  consider  (A)  visit  and 
search,  (B)  act  of  capture  and  bringing  the  vessel  into  port,  (C) 
fidjudication  by  a  prize  court. 
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The  capture  may  be  made  by  (A)  public  vessels  of  the  belligerent, 
(B)  privateers,  (C)  private  vessels.  In  order  to  prevent  abtise  by 
unscruptilous  commanders,  many  modem  states  impose  on  the 
commander  of  the  ship  making  the  capture  a  personal  liability  for 
the  abuse  of  the  authority  vested  in  him.  There  are  several  questions 
of  municipal  law  in  this  connection  which  are  omitted,  e.  g. — (A) 
liability  of  the  captor,  (B)  share  in  the  prize,  (C)  title  to  freight. 

Visit  and  search  is  a  state  power  exercised  by  a  belligerent  in  the 
interest  of  separating  at  the  earliest  possible  moment  neutral  exempt 
property  from  neutral  property  subject  to  seizure,  and  therefore  is 
beneficial  to  all  parties. 

The  effect  of  capture  is  to  be  considered  (A)  as  against  other  vessels 
of  the  same  captttring  state,  (B)  as  against  neutrals,  (C)  as  against 
the  enemy,  (D)  as  against  the  title  of  the  private  owner  of  the  ship. 

Mere  capture  of  enemy  property  changes  the  title,  but  as  neutral 
property  may  be  seized  only  in  certain  cases,  it  is  necessary  to  have 
such  capture  adjudicated  by  a  prize  court.  While,  therefore,  con- 
demnation is  only  necessary  from  an  international  point  of  view  in 
the  case  of  neutral  property,  the  general  practice  is  for  each  state 
to  require  its  commanders  to  bring  all  captured  property  in  for 
adjudication.  The  condemnation  is  made  by  a  prize  court  which 
is  set  up  by  the  municipal  law  of  each  state,  the  jurisdiction  of  which 
is  generally  recognized  as  being  in  rem,  and  depending  on  the  capture 
having  been  made  and  the  property  brought  within  the  jurisdiction 
of  the  capturing  state.  WTien  the  property  is  recapttu'ed  by  the 
belligerent,  the  question  whether  the  title  of  the  former  owner  is 
recognized  is  immaterial  in  international  law,  as  the  property  is 
lost  anyhow  to  the  state  from  which  it  is  captured,  but  where  a 
neutral  title  has  intervened,  tmder  decree  of  a  competent  prize  court, 
the  property  must  be  dealt  with  entirely  as  such  neutral  property. 

Private  enemy  property,  goods  and  vessels,  is  generally  subject 
to  seizure,  but  exemption  has  been  practiced  in  cases  of:  (A)  vessels 
engaged  in  coast  fishing,  petty  local  navigation,  and  scientific  and 
philanthropic  expeditions.  (B)  Goods,  (a)  postal  correspondence 
and  works  of  art,  (b)  goods  on  private  neutral  ships  which  while 
formerly  seized  are  now  generally  exempt  except  when  noxious. 
Goods  on  public  neutral  ships  are  protected  by  the  superior  status 
of  the  ship,  and  the  only  remedy  of  the  belligerent,  if  such  goods 
are  carried,  is  to  set  in  motion  the  international  factors  of  conduct. 

The  underlying  principle  is  that  neutral  property  is  not  subject 
to  seizure  by  a  belligerent.  A  neutral  ship  will,  however,  forfeit 
exemption  by  (A)  conduct,  which  may  be  (a)  running  a  blockade. 
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(b)  violating  the  rule  of  1756,  (c)  coming  within  area  of  hostilities, 
(d)  resistance  to  search,  (e)  fraudulent  conduct,  (f)  unneutral  service, 
(g)  engaging  in  enemy  trade.  (B)  Because  of  goods  on  board,  the 
principal  instance  of  which  is  contraband.  Neutral  goods  on  an 
eneniy  ship  were  formerly  tmiversally  seized,  but  the  modem  view 
and  practice  is  strongly  in  favor  of  the  exemption.  No  exemption 
can  be  claimed  when  goods  are  shipped  on  a  public  enemy  ship,  as 
they  are  agents  for  international  violence,  and  liable  at  all  times  to 
instant  attack,  but  there  seems  to  be  no  reason  for  seizure  in  the  case 
of  goods  shipped  on  a  defensively  armed  enemy  merchantman. 
Neutral  goods  on  neutral  ship  are  not  subject  to  seizure  unless 
contraband.  Contraband  means  contrary  to  edict,  and  contraband 
goods  are  those  which  a  belligerent  forbids  a  neutral  to  carry  to 
the  enemy,  and  the  penalty  for  carrying  them  is  confiscation  of  the 
goods,  and  sometimes  the  vessel  is  involved  also.  No  exhaustive 
definition  of  contraband  is  possible  as  the  particular  goods  forbidden 
vary  in  each  war  and  with  the  circumstances  of  the  case. 

Where  the  ship  is  engaged  in  a  voyage  which  exposes  it  to  capture 
because  of  the  voyage  or  some  in  idents  occurring  during  the  voyage, 
but  nevertheless  succeeds  in  eluding  belligerent  warships  and  safely 
accomplishes  its  voyage,  it  is  sometimes  liable  to  be  taken  on  the 
return  voyage. 

Where  a  ship  is  exposed  to  capture  because  of  a  particular  voyage, 
she  may  endeavor  to  avoid  the  exposure  and  accomplish  the  same 
ends  by  an  indirect  voyage,  of  which  several  instances  will  occur: 
(a)  when  a  voyage  from  one  port  to  another  incurs  a  liability  to 
seizure,  the  voyage  may  be  laid,  first,  to  a  third  port,  and  then 
to  the  real  destination,  thus  substituting  two  tmexposed  voyages  for 
the  exposed  one;  (b)  where  the  shipment  to  a  certain  port  entails 
liability  to  capture,  the  voyage  may  be  laid  to  another  port.  There 
are  two  cases  which  may  occur:  (a)  when  the  ship  is  taken  on  the 
second  leg  of  the  broken  voyage,  (b)  where  she  is  taken  on  the  first 
leg.  There  is  no  difference  in  principle,  the  distinction  between  the 
two  being  only  one  of  fact.  So,  also,  a  ship  may,  for  some  reason,  be 
exempt  from  capture  on  the  second  leg  of  the  voyage  when  it  appears 
that  the  second  leg  is  really  a  part  of  a  longer  voyage  on  which  the 
ship  is  inomune.  In  other  words,  a  safe  voyage  will  not  be  considered 
any  less  safe  because  it  includes  in  part  a  dangerous  segment,  nor  will 
a  dangerous  voyage  be  considered  safe  because  it  is  broken  into 
several  segments. 

Destruction  of  private  property  at  sea  is  sometimes,  although 
rarely,  inevitable  in  the  conduct  of  hostilities,  but  destruction  in 
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other  cases  is  confined  by  civilized  states  to  the  smallest  limits  of 
overwhelming  necessity.  In  a  contest  with  barbaric  peoples,  destruc- 
tion will  occur  to  a  much  greater  extent. 

A  blockade  is  an  application  of  force  to  the  ports  of  the  enemy  and 
results,  when  effective,  in  preventing  ingress  and  egress  to  and  from 
the  blockaded  port.  This  is  an  unrestrained  exercise  of  state  power 
in  the  conduct  of  hostilities  and  usually  acquiesced  in  by  all  parties. 
The  contention  is  over  the  extent  to  wtiich  seiztire  may  be  made  of 
otherwise  neutral  property  for  violating  the  blockade.  All  property 
liable  to  be  seized  on  the  high  sea  may  be  taken  as  well  at  the  mouth 
of  the  blockaded  port,  so  the  only  inquiry  is  as  to  property  otherwise 
exempted,  to  wit,  neutral  property  in  enemy  ships,  neutral  ships  and 
enemy  and  neutral  property  therein.  It  is  clearly  admitted  that  the 
seizure  at  the  mouth  of  the  blockaded  port  is  necessary  to  maintain  the 
blockade  and  in  the  interest  of  overcoming  the  enemy.  Any  exten- 
sion, however,  of  the  place  and  time  of  seizure  beyond  the  mouth  of 
the  blockaded  port  is  an  invasion  of  the  exemption  of  the  property 
in  question  on  the  high  sea,  and  while  some  states  seize  on  return 
voyage  and  at  any  time  during  the  voyage  to  the  blockaded  port 
under  certain  circumstances,  there  is  a  strong  contention  against 
such  practice  which  has  never  been  made  effectual  against  the  strong 
maritime  powers. 

The  imlimited  inherent  power  of  every  independent  state  to  deal 
at  discretion  with  all  individuals  in  the  cotu^e  of  hostilities  has  been 
gradually  restrained  •  by  the  factors  we  have  referred  to,  so  that 
to-day  among  civilized  powers  the  individual  is  only  exposed  to  such 
damage  as  is  necessarily  attendant  upon  the  acttial  conflict  of  armed 
forces  and  to  such  personal  restraint  as  may  be  necessary  to  prevent 
interference  with  the  conduct  of  the  war,  and  is  exempted  from  any 
direct  personal  violence  so  long  as  he  does  not  interfere  in  the  conduct 
of  the  hostilities.  These  restraints  on  dealing  with  an  enemy  within 
the  jurisdiction  depend  on  how  far  the  activities  of  the  person  in 
question  are  prejudicial  to  the  safety  of  the  state.  Barbarous  hordes 
will  still  visit  the  severest  cruelty  on  the  individual  members  of  the 
enemy  state,  particularly  when  in  the  enemy  territory  and  when  in 
retreat  from  an  invasion  of  enemy  jurisdiction,  and  such  tribes  will 
also  disregard  the  general  and  well-settled  practice  of  preserving  the 
lives  of  individuals  on  board  ships  captured  or  destroyed  at  sea. 

A  private  enemy  person  on  the  high  sea  will  be  foimd  (A)  in  an 
enemy  ship,  (B)  in  a  neutral  ship,  (C)  in  ship  of  no  state.  The 
general  practice,  prior  to  1914,  was  to  save  the  lives  of  all  private 
individuals  found  on  the  ship  captured,  whether  enemy  or  neutral. 
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but  that  practice  has  been  departed  from  recently  by  one  belligerent 
state.  Member  of  neutral  state  may  be  (A)  in  jurisdiction  of  bellig- 
erent, (B)  on  high  seas,  (C)  in  jurisdiction  of  no  state,  (D)  in  juris-  * 
diction  of  neutral  state,  which  falls  under  the  two  headings  of  (A) 
when  he  is  in  his  own  state,  (B)  when  he  is  outside  the  jurisdiction 
of  his  own  state.  The  neutral  outside  his  own  state  is  not  protected 
in  time  of  war  to  the  same  extent  as  in  time  of  peace,  because  (A) 
the  international  factors  of  conduct  operate  with  less  effect,  (B)  he 
is  outside  the  jurisdiction  of  his  own  state,  and  the  possibility  of  his 
interfering  or  meddling  in  some  way  in  the  war  makes  it  necessary 
for  the  belligerent  to  have  greater  freedom  of  action  as  to  him,  since 
there  is  no  other  power  which  can  effectually  restrain  him. 

The  question  of  character  arises  in  several  ways:  (A)  public 
property  and  public  agents  of  the  government  whose  character  is 
clearly  determined  by  the  character  of  the  state  itself  as  enemy  or 
neutral  and  as  to  which  no  question  arises;  (B)  private  property 
and  individuals,  as  to  which  there  is  some  difficulty.  There  are  two 
theories  entertained  as  to  the  character  of  persons  and  property: 
(A)  that  each  state  impresses  its  character  as  enemy  or  neutral  on 
all  its  members  irrespective  of  where  they  reside  or  their  place  of 
carrying  on  business,  which  is  a  corollary  of  the  conception  that  the 
jurisdiction  of  a  state  extends  to  its  members  all  over  the  world  and 
whether  in  the  jurisdiction  of  another  state  or  not;  (B)  that  state 
membership  does,  not  necessarily  determine  character,  and  that  an 
individual  or  the  property  he  owns  may  be  considered  of  a  different 
character  by  reason  of  the  facts  extraneous  to  his  membership  in  his 
own  state.  This  view  is  a  corollary  of  the  conception  of  membership 
in  a  state  arising  from  contiguity  and  occupation  of  the  same  territory, 
*  as  we  shall  find  that  the  principal  extraneous  fact  giving  the  individual 
a  different  aspect  in  this  connection  is  the  circumstance  of  his  domidl 
in  the  jurisdiction  of  another  state,  in  which  case,  although  he  is 
in  fact  a  member  of  his  own  state,  he  may,  for  the  purposes  of  the 
war,  be  considered  as  a  member  of  the  state  in  which  he  resides. 
There  is  a  clear  distinction,  however,  between  the  question  whether 
property  is  neutral  or  enemy  and  the  question  whether  neutral 
property  has  forfeited  its  exemption. 

The  extraneous  facts  overcoming  the  character  imposed  by  mem- 
bership in  the  state  are:  (A)  domicil  in  a  foreign  state,  (B)  employ- 
ment in  service  of  a  foreign  state,  (C)  international  change  in  mem- 
bership, (D)  individual  change  in  membership,  (E)  journey  on  the 
high  sea,  the  effects  of  which  are  differently  regarded  by  different 
states.     The  question  is  largely  of  municipal  law,  each  state  within 
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more  or  less  definite  limits  determimxig  for  itself  the  enemy  or  neutral 
character  of  individuals,  subject,  however,  to  the  pressure  from  the 
neutral  if  it  goes  too  far  in  including  neutrals  and  neutral  property 
in  the  war. 

International  law  and  the  history  of  international  law  can  only 
be  tmderstood  by  bearing  in  mind  a  few  obvious  facts  in  the  history 
of  man^  which  have  had  a  profound  influence  on  international  rela- 
tions. These  facts,  in  short,  are  the  rise  and  development  of  modem 
civilization,  the  bearing  of  which  on  the  matters  we  have  in  hand  is 
as  follows: 

Primitive  commtmities  were  hostile,  composed  of  barbarians  and 
engaged  in  continuous  warfare.  Each  commtmity  was  caste  ridden, 
dogma  botmd  and  confined  within  a  hard  shell  which  not  only  kept 
its  members  in  but  restricted  them  within  that  community  to  a 
narrow  course  of  conduct  from  which  none  dare  depart  without 
the  severest  penalties.  This  condition  of  affairs  reflected  the  low 
state  of  civilization  of  the  period.  Commerce  and  the  growth  of 
modem  civilization  and  private  individual  intercourse  between  the 
members  of  various  commtmities  has  gradually  changed  the  internal 
structure  of  these  communities,  as  well  as  their  external  relations, 
and  brought  about  a  current  of  international  life  existing  between 
the  members  of  the  states  from  which  no  independent  community 
can  escape  except  by  the  impossible  task  of  removal  to  another 
planet. 

The  intellectual  expansion  of  the  human  race  has  removed  some 
of  the  restraints  of  caste  and  dogma.  The  education  of  the  masses 
and  the  growth  in  the  conception  of  personal  liberty,  as  well  as 
the  powerful  influenoes  of  Christianity,  have,  as  it  were,  plowed  up 
the  hard  exterior  of  the  communities  in  the  ancient  world  and  resulted 
in  a  volume  of  international  life  which  has  increased  the  force  of  the 
external  factors  determining  state  conduct  and  profoundly  changed 
that  conduct.  The  principal  factor  is  commerce,  which  is  the  result 
of  individual  members  moving  from  one  state  to  another  in  the 
pursuit  of  gain.  Such  individual  movement  was  impossible  in 
ancient  times,  and  the  movements  which  for  some  inexplicable  reason 
seem  to  be  inseparable  to  the  life  of  man  would  occur  by  the  trans* 
migration  of  a  whole  community*  which  resulted  in  war  with  the 
commtmity  against  which  it  moved.  Now  we  are  reaching  the 
point  where  the  organization  of  the  community  has  become  fiixed 
in  place,  and  man  is  gradually  learning  to  move  at  will  from  one  com- 
munity to  another  without  tmdermining  the  superimposed  political 
stmcture.    The  ancient  tribal  feeling  still  stirvives  in  the  trait  of 
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national  consciousness,  which,  with  the  barrier  of  language  and  the 
ignorance  of  the  masses,  are  the  chief  obstacles  to  the  further  develop- 
ment of  modem  civilization  along  its  present  course.  The  task 
of  modem  progress  now  is  to  remove  these  barriers  and  educate  the 
common  people,  and  this  treatise  has  been  peimed  in  the  htunble 
effort  to  assist  that  movement  even  in  a  small  degree  by  exhbiiting 
a  more  accurate  and  logical  discussion  of  international  law  than  has 
been  usual  among  the  writers,  most  of  whom  are  so  far  removed  from 
the  actual  facts  of  the  world  that  they  little  realize  how  barren  is 
their  philosophy  and  how  futile  much  of  their  elaborate  discussion. 

These  two  great  barriers  to  the  further  development  of  this  current 
of  international  life — racial  distinction  and  diversity  of  language — ^are 
of  great  importance  in  the  world  to-day.  Many  centuries,  perhaps 
many  thousand  years,  will  be  required,  to  remove  these  distinctions. 
Since,  however,  man  has  been  achieving  a  greater  solidarity  with 
each  passing  century,  there  seems  to  be  no  reason  to  suppose  that 
movement  will  be  checked,  and,  if  tmchecked,  it  must  result  in  time 
in  one  civilization,  one  language  and  a  racial  solidarity  which  will 
permit  the  free  movement  of  an  individual  from  any  part  of  the 
world  to  another.  The  human  being  who  will  inhabit  this  world 
will  probably  be  a  superior  man  physically  to  any  individual  existing 
to-day,  and  will  have  at  his  disposal  a  mechanism  of  life,  scientific 
knowledge  and  wealth  of  human  experience  which  will  result  in  a 
breadth  and  richness  of  existence  tmthinkable  to  the  men  of  the 
present  world. 


TABLE  OF  INTERNATIONAL  PERSONS. 

The  table  of  international  persons  is  designed  to  show  the  facts 
concerning  the  origin  and  extinction  of  the  principal  states  of  the 
worid  and  the  transfer  of  territory  between  them.  The  table  is  not 
exhaustive,  but  it  is  believed  embraces  sufficient  facts  to  illustrate 
state  life.  The  table  is  brought  down  to  August  1,  1914,  but  has  no 
definite  date  for  its  beginning.  The  changes  introduced  by  Napoleon, 
except  the  abolition  of  the  Holy  Roman  Empire,  are  omitted. 

ABYSSINIA— ETHIOPIA. 

1868— Invaded  by  Great  Britain,  partially  in  consequence  of  native  Idogs 

imprisoning  British  consul  and  his  suite. 
1881 — Italy  claimed  protectorate  over,  and  endeavored  to  conquer. 
1896 — Italy  compelled  to  withdraw.     Treaty,  October  26,  recognized  the 

independence,  absolute  and  without  reserve,  of  the  Empire  of 

Ethiopia. 
1897 — Great  Britain  ceded  a  portion  of  Somaliland  to  Abyssinia. 
1908 — Boundary  agreement  between  Sudan  and  Abyssinia  by  agreement 

with  Great  Britain. 

AFGHANISTAN. 

Part  of,  conquered  by  Alexander  the  Gteat,  and  subsequently  by 
various  princes. 

1522 — Conquered  by  Tartars  composing  a  part  of  Mogul  Empire. 

18th  Century — Durani  native  dynasty  established. 

1838 — Conquered  by  Great  Britain,  which  attempted  to  assume  a  protec- 
torate. 

1879    Great  Britain  forced  to  give  up  protectorate. 

1907 — Great  Britain  recognized  independence  of. 

ALOERU. 

1492 — Moors,  after  expulsion  from  Spain,  settled  in,  and  formed  state. 
16th  Century — Conquered  by  Turks;  became  a  Turkish  suzerainty. 
18th  Century — Independent  of  Turkey. 
1830 — French  conquest  began. 
1847 — French  conquest  completed. 

ALSACE. 

After  partition  of  the  Prankish  Empire,  held  by  Diikes  of  Swabia 

and  then  passed  to  the  Dukes  of  Austria. 
1648 — By  peace  of  Westphalia,  Austria  ceded  to  France.     Louis  XIV  seized 

free  cities  of  Alsace. 
1697 — Treaty  of  Ryswick — Possession  of  France  confirmed. 
1870 — Franco-German   War.     Conquered   by   Germany   and   incorporated 

into  German  Empire. 

(480) 
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AlfDORRA  or  AITDORRE. 

Declared  an  independent  state  by  Charlemagne  in  return  for  services 
rendered  in  campaign  against  the  Moors. 

Emperor  Charlemagne  assigned  the  tithes  of  the  six  parishes  which 
make  up  the  republic,  to  the  see  of  Urgel  in  Catalonia,  but  giving 
the  inhabitants  a  distinct  military  organization. 
801 — Emperor  Louis  le  Debonnaire,  by  charter  constituted  the  people  of 
Andorra  an  independent  state  with  liberty  to  elect  a  count  as  their 
protector.    They  elected  the  neighboring  counts  of  Foix. 
860 — Charles  the  Bold  disregarded  the  charter  of  Louis  and  issued  a  diploma 
assigning  sovereignty  over  Andorra  to  the  Bishops  of  Urgel.    A 
four  hundred  years'  war  ensued  between  the  Bishop  and  the  republic 
and  the  counts  on  the  other  hand,  which  was  concluded  by  a  treaty 
recognizing  joint  suzerainty  of  count  and  bishop;    subsequently 
converted  into  a  joint  protectorate. 
1278 — Transferred  to  Comte  de  Poix  and  Bishop  of  Urgel,  and  has  remained 
imder  the  joint  protection  of  France,  succeeding  to  the  title  of  the 
Comte,  and  the  Spanish  Bishop  of  Urgel,  to  the  present  day. 

ANNAH. 

3d  Century  B.  C. — Subject.to  China. 

1428 — Became  autonomous  under  Chinese  suzerainty. 

1789-1886— Conquered  by  French. 

1886 — French  protectorate  established. 

AROBNTINS  REPUBLIC. 

1516 — Discovered  by  Spain — Spanish  colony. 

1776 — ^Vice-royalty  of  La  Plata  defined,  then  including  Argentina,  Bolivia, 

Paraguay  and  Uruguay  of  to-day. 
1816 — Declaration  of  independence  of  United  Provinces  of  La  Plata  River. 
1860 — ^Adopted  name  of  Argentine  Nation. 
1852 — Buenos  Ayres  leaves  the  Argentine  Confederation. 
1862 — Buenos  Ayres  compelled  to  join  confederation. 

AUSTRU— OBSTBRRBICH  (Kingdom  of  the  East). 

796 — Created  as  a  march  or  border  province  after  destruction  of  Avar 

Empire,  by  the  Emperor  Charles  the  Great.    Governed  by  two 

Margraves  or  Counts  of  the  Frontier. 
876 — Bavaria  added. 
890 — Lost  Paimonia. 
937 — ^Absorbed  and  destroyed  by  Magyars,  who  extended  their  frontier 

to  the  river  Ems. 
955 — Reconstituted   after   Battle   of   Augsburg.    Granted    to    Margrave 

Burkhardt,  who  was  succeeded  by  Leopold  of  Babenberg. 
1018-1056 — Increased    by   conquest    from    Magyars  under  Adalbert   the 

Victorious. 
1073-1096 — Emperor  Henry   IV  granted   the  investiture  for  the  march 

to  Vratislav,  Diike  of  Bohemia,  who  was  never  able  to  gain  pos* 

session. 
1138 — Duchy  of  Bavaria  conquered. 
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1 156 — ^Bavaria  given  up  by  order  of  Emperor  and  becomes  a  separate  ducfay. 
1192 — Styria  by  will  from  its  Duke,  Ottokar. 
1246 — Personal  imion  with  Bohemia. 
1275-1278 — Conquered  by  Emperor  Rudolph  of  Hapsbung. 
1330 — Treaty  of  Hagenau.    Arranged  that  on  the  death  of  Duke  Henry, 
who  had  no  male  heirs,  Carinthia  should  become  the  property  of 
Austria,  and  Tyrol  that  of  the  Emperor, 
1364 — Treaty  between  Charles  IV  of  Bohemia  and  Rudolph  IV  of  Austria, 
by  which  each  guaranteed  the  inheritance  of  their  lands  to  each 
other  in  case  of  extinction  of  either  of  the  two  families,  and  a 
similar  compact  was  concluded  between  Austria  and  Hungary. 
1382 — ^Leopold  acquired  town  of  Triest  by  voluntary  action  of  its  people* 

who  separated  from  Venice  and  the  Patriarch  of  Aquileia. 
1358-64 — Title  of  Archduke  of  Austria  assumed. 

1363 — Tyrol  acquired  by  gift  of  Margaret  of  Maultasche,  Princess  of  TyroL 
Rudolph  IV  assimies  title  of  palatine  archduke  on  the  strength  of 
certain  forged  charters. 
1379 — ^Albert  and  Leopold  II,  brothers,  divided  domains.    Albert  took 
Austria.    Leopold  took  Styria,  Carinthia,  Tyrol  and  old  possessions 
of  the  Hapsburgs  in  Swabia  and  Alsace. 
1422 — ^Albert  V,  grandson  of  above,  acquired  Moravia  as  marriage  portion 
by  marriage  with  the  daughter  of  Emperor  Sigismund,  King  of 
Bohemia,  and  probable  succession  to  throne  of. 
1386 — Lost  Forest  Cantons  of  Switzerland  by  revolt. 
1438 — ^Albert  V,  on  death  of  his  father-in-law,  chosen  Emperor  and  unite4 

the  crowns  of  Bohemia,  Hungary  and  Austria. 
1457 — ^His  branch  became  extinct. 

1440-93 — Frederick  V  of  Leopold  branch,  became  Emperor  Frederick  IV  in 
1440  and  united  all  the  Hapsburg  dominions  again. 
Frederick  IV  created  Austria  an  archduchy.    Obtained  possession 

of  the  county  of  Cilly  on  the  death  of  its  Count  Ulric 
Given  the  right  of  succession  to  the  territories  of  his  house  in  Alsace 
and  Suabia  and  Tyrol  for  his  son  Maximilian,  by  the  payment  of 
an  annual  stun  to  Sigismund  preventing  a  claim  of  these  lands  by 
Sigismund  for  the  house  of  Bavaria. 
Acquired  town  of  Fitime. 
1472-1473-1493 — ^Austria  invaded  and  ravaged  by  Turks. 

1493-1519 — ^Emperor  Maximilian,  Archduke  of  Austria. 
1500 — Inherited  Gorica,  Gradiska,  Mitterburg  and  Pusterthal. 
1509 — Lost  seaports  on  Adriatic  in  war  with  Venice. 
1509 — ^Recovered  these  seaports. 

1499 — Treaty  of  Basle  with  Swiss,  by  which  they  were  finally  released 
from  all  obligation  to  the  House  of  Hapsbuig  and  the 
Emperor. 
1505 — Interfered  in  the  dispute  over  the  Bavarian  succession,  secured 

a  number  of  towns  from  Bavaria. 
1477 — ^Married  Mary  of  Burgundy. 

1515 — ^Affianced  his  grandchildren,  Ferdinand  and  Mary,  to  Louis  and 
Anne,  children  of  Vladislav^  King  of  Bohemia  and  Hungary. 
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Ancient  treaties  of  inheritance  between  Austria,  Hungary 
and  Bohemia  renewed. 
1519 — Maximilian  succeeded  by  grandson  Charles. 
1 5 1 9 — Emperor  Charles  V  elected. 

1521 — Charles,  by  settlement,  conferred  on  his  brother  all  the  Austrian 
possessions  with  title  of  Lieutenant  of  the  Empire,  reserving  for 
himself  that  of  Duke  of  Austria. 
1521 — ^Ferdinand  married  Anne,  sister  of  Louis,  King  of  Bohemia  and 
Hungary,  and  Louis  married  Mary,  and  engagement  of  1515  carried 
out. 
1526— On  death  of  Louis,  Ferdinand  became  King  of  Hungary  and  Bohemia, 

including  Bohemian  crown  lands  of  Moravia  and  Silesia. 
1564 — ^Ferdinand  died,  dividing  his  hereditary  estates  among  three  sons, 
Maximilian  receiving  Austria;  Ferdinand,  The  Tjrrol,  and  Charles, 
Styria,  Carinthia  and  Camiola. 
Mathias,  grandson  of  Maximilian,  chose  his  cousin  Ferdinand,  of  the 
Styrian  branch,  as  his  heir,  obtained  an  act  of  renunciation  from 
his  brothers,  and  from  the  King  of  Spain.    Bohemian  and  Hun- 
garian estate  ratified,  and  Ferdinand  was  crowned  in  the  two 
kingdoffls. 
1618-1637 — ^Ferdinand  II  united  all  hereditary  provinces. 
1623 — Ceded  the  Tyrol  to  his  brother  Leopold. 
1657-1705— Leopold  I. 

Acquired  TyroL 

By  victories  of  Eugene  secured  nearly  all  Hungary,  Croatia, 

Slavonia  and  Transylvania. 
1683 — Sie^e  of  Vienna  by  Turks. 

Saved  by  John  Sobieski,  King  of  Poland. 
1701-1713 — ^War  of  Spanish  Succession. 

Treaties  of  Utrecht  and  Rastadt,  by  which  House  of  Austria 

renounced  claim  to  Spain  and  received  the  Low  Countries, 

Naples,  Milan,  and  the  presidios  of  Tuscany  and  Sardinia. 

1711-1740 — Charles  VI,  by  pragmatic  sanction  of  1713,  set  aside  provisions 

of  the  will  of  Leopold,  excluding  women  from  succession,  in 

the  interest  of  his  daughter,   Maria  Theresa,  which  was 

recognized  by  the  great  powers — Prussia  and  Russia  in  1726, 

Great   Britain   and  Holland   in    1731,   Germany  in    1732, 

Poland  in   1733,  France,  Spain  and  Sardinia  in  1735. 

War  of  Austrian  succession.    Treaty  of  Vienna,  1735.    Austria  lost 

'^  '*  Lombardy  and  ceded  two  Sicilies  to  Don  Carlos  in  exchange  for 

Parma  and  Piacenza. 
'"       1739— By  treaty  of  Belgrade  was  obliged  to  restore  a  large  part  of  Hungary 
to  Turkey. 
1772 — First  partition  of  Poland.    Acquired  Galida,  including  State  of 

Cracow. 
1793-1795 — Second  and   third   partition,   acquired   upper   valley  of  the 

Vistula. 
1806 — Frauds  II,  after  formation  of  the  confederacy  of  the  Rhine  by 
Napoleon,  publicly  resigned  the  imperial  crown  and  absolved  all 
the  ofifidals  of  the  empire  from  their  allegiance. 
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1815 — (a)  Consjess  of  Vienna.    Francis  II  declined  to  reassume  the  imperial 
crown.    Joins  the  German  confederation  and  declares  that 
all  the  provinces  which  had  belonged  to  the  Holy  Roman 
Empire  were  members  of  the  German  Confederation. 
(b)  Empress   Maria    Louise   was   to   have   Parma,   Guastalla  and 
Piacenza  for  life. 
1854 — By  agreement  with  Turkey,  occupies  the  Danubian  principalities. 
1865 — Treaty  of  Gastein  between  Austria  and  Prussia  dividing  the  acquisi- 
tion from  Denmark,  by  which  Austria  retained  Holstein,  and 
Prussia  Schleswig  and  Lauenberg,  with  certain  guarantees  concern- 
ing right  of  transit  through  Holstein. 
1866— War  between  Austria  and  Prussia  over  Schleswig-Holstein.    Con- 
cluded by  the  treaty  of  Prague,  by  which  Austria  agreed  to  the 
dissolution  of  the  German  Confederation  and  her  own  exclusion 
from  the  affairs  of  Germany,  the  annexation  of  certain  provinces  by 
Prussia  and  the  surrender  of  Venetia  through  Napoleon  III  to  Italy. 
1867 — ^Austria-Hungarian  monarchy  reorganized  upon  a  dualistic  basis. 
1878 — Congress  of  Berlin,  at  the  conclusion  of  the  Turko-Russian  War. 
Austria  was  granted  occupation  of  the  provinces  of  Bosnia  and 
Herzegovina  for  an  indefinite  period.    Ottoman  Porte  nominally 
sovereign. 
1908 — ^Announces  the  formal  annexation  of  Bosnia  and  Herzegovina. 
1909 — ^Annexation  recognized  by  the  powers. 

BAVARIA. 

Dukes  of  Bavaria  first  appear  in  history  in  the  sixth  century. 

8th  Century — Under  sway  of  the  Franks. 

1070— The  duchy  passed  into  the  Guelph  family. 

1180 — Henry  the  Lion  placed  under  ban  of  the  empire  by  Frederick  Bar- 
barossa.  His  territories  were  transferred  to  Otho,  Count  of 
Wittelsbach,  whose  descendants  occupied  the  throne  (1914). 

.1214 — Rhenish  Palatinate  conferred  upon  by  Emperor. 

1623 — Duke  of,  made  an  elector. 

1814 — ^A  member  of  the  Germanic  Body  by  Congress  of  Vienna. 

1866 — ^Joined  Austria  in  war  against  Prussia.  Compelled  to  concede  300 
square  miles  to  latter. 

1871 — A  member  of  the  German  Empire. 

BSLOIUM.     (See  Netherlands.) 

1830 — Southern  Provinces  of  the  Netherlands  revolted,  setting  up  state  of 

Belgium. 
1831 — August — Prince  Leopold  of  Saxe-Coburg  made  king  upon  condition 

of  his  marrying  the  daughter  of  Louis  Phillipe,  then  King  of  Prance. 
1831 — November  15 — Treaty  of  London  neutralized. 
1831 — Kingdom  of  Belgium  recognized. 
1839 — ^April  19 — Treaty  of  London  neutralization  renewed. 
1839 — Treaty  of  Peace  between  Belgitma  and  Holland. 
1870 — ^August  9  and  26 — Treaties  between  Great  Britain  and  France  and 

Prussia  providing  for  neutrality  of  Belgium. 
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950 — Bohemia  becomes  tributary  to  Emperor. 

1037-1055 — Conquered  Silesia,  Lower  Poland,  Cracow  and  Greater  Poland. 
Compelled  by  the  Emperor  to  give  up  all  the  conquests  except 
part  of  Silesia  and  Breslau.  Independence  of  kingdom  re-established. 

1056 — German  colony  established  in  Prague,  with  its  own  court. 

1056 — Obtained  possession  of  Lusatia  in  return  for  military  assistance  to  the 
Emperor. 

1086 — Vratislav  granted  title  of  king  by  Emiperor  Henry  IV. 

1140 — Silesia  seized  by  Emperor  Frederick  Barbarossa. 

1 156 — Silesia  returned  to  Bohemia  in  return  for  military  assistance.  Freder- 
ick granted  Vratislav  II  title  of  king  for  himself  and  his  successors. 

1173 — Title  suppressed  by  Emperor. 

1230  (about) — Marriage  of  heiress  of  the  Duke  of  Austria  to  Vladislav,  heir 
apparent  of  Bohemia,  resulting  in  annexation  of  Austria  and 
Styiia  to  crown  of  Bohemia. 

1246 — ^Personal  union  with  Austria. 

1253 — Ottokar  II,  King  of  Bohemia,  held  Bohemia,  Moravia,  Upper  Lusatia 
and  Upper  and  Lower  Austria,  by  reason  of  marriage  of  brother 
of  Ottokar  of  Bohemia  with  heiress  of  Duke  of  Austria,  who  died; 
Ottokar  was  invited  in  1251  by  Austrian  states  to  become  their 
ruler.    Invaded  Prussia,  then  pagan,  and  founded  Kdnigsberg. 

1269 — Ulric,  Duke  of  Carinthia  and  Camiola,  died  and  left  his  lands  to  the 
King  of  Bohemia. 

1275-1278 — Bohemia  forced  by  Rudolph  of  Hapsburg,  Emperor,  to  cede  to 
him  Carinthia  and  Camiola,  Austria,  Styria  and  territory  of  Eger, 
Portenau — the  Wendish  march. 

1278 — Ottokar  II  overthrown  by  the  Emperor. 

1280-83 — Vacslav,  King  of  Bohemia,  acquired  Cracow  and  Province  of 
Lesser  Poland,  Duchy  of'Sandomir,  on  invitation  of  the  people. 
Greater  Poland,  on  invitation  of  the  nobles,  personal  union  between 
Poland  and  Bohemia. 

1306 — Death  of  Vacslar.  Ancient  dynasty  of  the  Tremyslides  becomes 
extinct. 

1 310 — Nobles  of  Bohemia  offered  crown  to  John  of  Luxemburg,  who  accepted, 
and  the  House  of  Luxemburg  occupied  the  Bohemian  throne  one 
hundred  and  twenty-seven  years,  from  1310  to  1437. 
John   annexed    Moravia,  part  of   Lusatia   and  the  region  around 
G^rlitz  and  secured  suzerainty  over  a  large  part  of  Silesia. 

1346 — Charles  I  of  Bohemia,  Emperor  Charles  IV.  Moravia,  Silesia, 
Upper  Lusatia,  Brandenburg  and  County  of  Glatz,  declared 
by  their  respective  diets  to  be  integral  and  inalienable  possessions 
of  the  crown  of  Bohemia. 

1366 — Emperor  Charles  IV,  Charles  I  of  Bohemia,  concluded  a  treaty  of 
inheritance  with  the  Hapsburgs  by  which  it  was  agreed  that  which- 
ever house  survived  the  other  should  take  possession  of  Bohemia 
and  Austria. 

1378 — Charles  died,  before  which  he  divided  his  possessions  among  his  four 
sons. 
Emperor  Sigismund  succeeds  under  this  arrangement. 
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1415 — Emperor  Sigismund  mortgaged  Brandenbuiig  and  bestowed  it  on 

Frederick  of  Hohenzollem. 
Entered  into  an  alliance  with  his  son-in-law,  Albert  V,  Duke  ci 

Austria,  pledging  several  towns  in  North  Bohemia  whidi  the 

Duke  at  once  occupied. 
1437 — Sigismund  died.    People  rejected  arrangement  of  1366. 
1448 — George  of  Podiebrad  usurped  the  government.    De  facto  government 

of  Bohemia.    Finally  became  king.    Matthias  Corvinus,  King  of 

Hungary,  defeated  by  Podiebrad,  King  of  Bohemia,  forced  to  sign 

a  truce  from  which  he  was  subsequently  released  by  the  Pope. 
1471 — ^Vladislav,  King  of  Poland,  elected  King  of  Bohemia. 
1478 — Peace  of  Olmutz,  by  which  Matthias  acquired  Lusatia,  Moravia  and 

Silesia  for  his  life  time  and  the  Crown  of  Bohemia  at  the  death  of 

Vladislav. 
1490 — Vladislav  elected  King  of  Hungary,  personal  union. 

BOLIVIA. 

1535 — ^Entered  by  Spain — Spanish  colony. 
1 825 — Independent. 

Adopted  name  of  Bolivia  and  republican  form  of  government. 

BRANDENBURG. 

North  mark  of  Saxony  becomes  mark  of  Brandenburg  under  Counts 
of  Zollem,  who  acquired  Bux^grave  of  Nuremburg  by  marriage. 
United  with  Kingdom  of  Bohemia. 

1415 — ^Becomes  an  electorate  fief  of  empire. 

161 1-18 — Elector  of  Brandenburg  succeeds  to  Duchy  of  Qeves  by  marriage; 
Duchy  of  East  Prussia  by  marriage  or  inheritance. 
■     1648 — Peace  of  Westphalia.    Elector  of  Brandenburg  receives  the  greater 
part  of  Bishoprics  of  Halberstadt,  Minden,  Kammin  and  Magde- 
burg, of  which  latter  formal  possession  was  taken  in  1680. 

1657 — Duchy  of  East  Prussia  independent  of  Poland. 

1701 — Elector  of  Brandenburg  becomes  King  of  Prussia.    See  Prusaa. 

BRAZIL. 

1500 — Discovered  by  Portugal. 

16th  Century — Invasions  and  occupation  of  part  of  Brazil  by  the  Dutch. 

1648 — Portugal  driven  out  by  Dutch. 

1654 — Recovered  by  Portugal  from  Dutch. 

1808 — King  John  of  Portugal  arrived. 

1816 — Queen  Maria  died.    Regent,  who  had  by  decree  of  January  16,  1816, 
declared  Brazil  to  be  a  kingdom,  assumed  title  of  John  VI,  King 
of  Portugal,  Brazil  and  the  Algarves. 
John  VI  returned  to  Portugal,  leaving  Dom  Pedro  regent  in  Brazil. 

1821 — Returned  to  Portugal.    Appointed  his  eldest  son,  Dom  Pedro,  regent. 

1822 — Dom  Pedro  proclaimed  Brazil  independent.    Assumes  title,  Empen>r 
of  Brazil. 

1822 — Independence  of  Brazil  under  Dom  Pedro  proclaimed.    Constitu- 
tional Emperor  of  Brazil. 
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1889 — Government  changed  from  a  monarchy  to  a  republic.  Emperor 
expelled — establishment  of  a  republic. 

1825 — ^August  29 — Treaty  of  Rio,  between  Brazil  and  Portugal,  by  which, 
inter  alia,  King  John,  after  assuming  pro  forma  title  of  Emperor  of 
Brazil,  resigned  it  in  favor  of  his  son  and  acknowledged  the  inde- 
pendence of  Brazil.  No  mention  made  of  succession  to  Portuguese 
crown,  but  Dom  Pedro  openly  renounced  any  claim  to  it. 

BULGARIA. 

1018 — Conquered  by  Eastern  Empire. 

1 1 86 — ^Independent. 

1388-93 — Conquered  again  by  Turks. 

1878 — Treaty  of  San  Stefano.  Bulgaria  erected  as  an  autonomous  tributary 
principality  under  the  suzerainty  of  the  Porte,  with  boundaries 
wider  than  the  ancient  kingdom  and  a  coast  line  on  the  i£gean  Sea, 
bounded  by  the  Danube,  Black  Sea,  and  the  iEgean  Sea. 

1878 — Treaty  of  BerUn  established  Bulgaria  as  above,  but  greatly  confined 
the  boundaries. 

1885 — ^Eastern  Rtunelia  rebels  (revolution  of  Philoppopolis)  and  becomes 
annexed  to  Bulgaria — ^violation  of  treaty  of  Berlin. 

1886 — ^War  between  Servia  and  Bulgaria. 

1908 — ^Bulgaria  assumes  her  independence. 

1909 — Recognition  by  Turkey  and  the  Powers.    King  of  the  Bulgars. 

1912-191 3 — Balkan  War.  Greece,  Servia,  Monten^jo  and  Bulgaria  against 
Turkey,  which  ended  in  considerable  conquest  from  Turkey. 
The  allies  quarreled  over  the  spoils.  The  next  phase  of  the  Balkan 
War — Bulgaria  against  Greece,  Servia,  Montenegro,  Turkey  and 
Roumania,  which  resulted  in  1913,  the  Treaty  of  Bucharest,  by 
which  there  was  a  further  arrangement  of  territory. 

BUROUIVBY. 

Down  to  1361,  rulers  of  Burgundy  were  members  of  the  House  of 

Capet. 
1361 — Ducal  line  became  extinct  and  the  duchy  reverted  to  the  French 

crown. 
1363 — Conferred  as  an  appanage  upon  Philip  the  Bold,  son  of  John  II  of 

Prance. 
The  Dukes  of  Burgundy  subsequently,  by  force,  fraud,  purchase, 

trickery  and  marriage,  acquired  the  low  countries  and  Flanders 

Artois,   Franche  Comt^,   Namour,   Brabant,   Lunberg,  Holland, 

Hainault,  2^1and,  Friesland,  and  Luxemburg. 
1477 — Duchy  seized  by  Louis  XI  of  France  on  death  of  Charles  the  Bold. 
1477 — ^Mary,  daughter  of   Charles,  married    Maximilian  of  Austria,  and 

the  Netherlands  possessions  of  the  Dukes  of  Burgundy  thereby 

passed  to  the  Spanish  crown.     (See  Spain.    See  Netherlands.) 

CHILS. 

1540 — ^Invaded  and  conquered  by  Spain. 
1818 — ^Became  independent. 
1833 — ^Adopted  constitution. 
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CHINA. 

Ancient  kingdom. 

A  few  of  the  recent  incidents  of  interest  are  as  follows: 

1894 — ^Japan  set  up  claim  to  Korea,,  over  which  China  exercised  suzerainty. 

1894 — Korea.  The  King  applies  to  China  for  protection.  Japanese  troops 
occupy  Seoul.    Crisis  with  China  precipitated. 

1894 — ^August  1 — ^Japan  declared  war  on  China. 

1895 — ^April  17 — Treaty  of  Shimonoseki.  China  recognizes  independence  of 
Korea.  Formosa,  Pescadores  and  Peninsula  of  Liao  Tung  ceded 
to  Japan.  China  to  pay  an  indemnity.  Japan  to  retain  possession 
of  Wei-hai-wei  until  a  commercial  treaty  was  made  and  second 
instalment  of  indemnity  paid.  In  consequence  of  objection  of 
Germany,  Japan  relinquished  the  Liao  Tung  Peninsula. 

1897 — Germany,  by  way  of  reparation  for  murder  of  two  German  missicn- 
aries,  seized  the  port  of  Tsing-tao  (Kiao-chow). 

1 898 — March  6 — Kiao-chow,  with  surrounding  zone,  leased  to  Germany  for 
ninety-nine  years. 

1898 — March  24 — Port  Arthur  and  Ta-lien-wan  leased  to  Russia  for 
twenty-five  years. 

1898 — April  5 — Kwang-chow-Wan,  in  the  south,  ceded  to  France. 

1898 — ^Wei-hai-wei  leased  to  Great  Britain  for  as  long  a  period  as  Russia 
should  retain  Port  Arthur. 

1908 — ^April  27 — Anglo-Tibetan  treaty.  China  retains  sovereignty  of  Tibet, 
giving  protection  to  British  interests. 

1910 — May  4 — Manchuria  formally  returned  to  Chinese  rule. 

COLOMBIA. 

1502 — Spanish  Colony.     Spain  changed  name  to  New  Granada. 

1 7 1 8 — Constituted  a  vice-royalty. 

1819 — Independent  of  Spain. 

1819 — United  with  Venezuela — Republic  of  Colombia. 

1829 — Ecuador  joined  in  the  union. 

1 830 — Union  dissolved. 

CONGO  FREB  STATE. 

1879 — A  body  was  formed  called  "The  International  Association  of  the 
Congo,"  presided  over  by  the  King  of  the  Belgians  as  a  private 
individual.  It  founded  the  Congo  Free  State,  occupying  territory 
and  obtaining  cessions  from  the  native  chiefs.  It  was  not  dependent 
upon  any  state  nor  did  its  members  reject  the  authority  of  their 
respective  governments. 

1884 — Its  flag  was  recognized  by  the  United  States  as  that  of  a  friendly 
government. 

1884 — Germany  concluded  a  convention  with  it.  Great  Britain  exchanged 
declarations  and  other  powers  followed  suit. 

1885 — The  representative  of  the  King  of  the  Belgians  was  permitted  by  the 
states  represented  at  the  conference  of  Berlin  to  signify  the  adhesion 
of  the  association  as  an  independent  state  to  the  general  act  of  the 
conference.     Declared  neutral. 

1885 — The  King  of  the  Belgians  was  authorized  by  Belgium  to  assume  the 
^verei^ty  of  the  Congo  State  Personfd  upioR, 
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CONGO  FRXB  STATE  (Continued). 
1885-89 — ^Permanently  neutralized. 
1889 — He  bequeathed  the  Congo  State  to  Belgium. 
1907 — Belgium  took  over  the  whole  of  the  Congo  State  from  the  King  in 

consideration  of  certain  payments. 
1909 — ^Merged  into  Belgium. 

COSTA  RICA. 

1502 — Discovered  by  Columbus.  Spanish  colony  Included  within  the 
Captaincy-general  of  Guatemala.  Later  with  Guatemala  formed 
into  vice-royalty  of  New  Spain. 

1821 — Independent  as  one  of  Central  American  states. 

1821 — Central  American  Republic.    Costa  Rica  a  state  of  the  union. 

1822 — Union  annexed  by  Mexico. 

1824 — Independent  of  Mexico  and  Constitution  of  Central  American  Feder- 
ation. 

1829 — Costa  Rica  withdrew  from  union. 

1848 — Formally  adopted  title  of  Republic  of  Costa  Rica.  Constitution 
provides  that  if  Central  American  Republic  shall  ever  be  established, 
the  constitution  shall  be  changed  to  conform  to  that  of  such  federal 
government.  , 

1897 — Confederation  of  Central  American  Republic  formed. 

CRACOW. 

1815 — City  of,  in  Poland,  declared  by  Congress  of  Vienna  to  be  a  perpetual, 

free,  independent  and  neutral  state,  under  protection  of  Russia, 

Austria  and  Prussia. 
1846 — ^By  convention  signed  at  Vienna  between  Russia,  Austria  and  Prussia, 

Cracow  was  annexed  to  Russia,  Great  Britain,  France  and  Sweden 

protesting. 

CRETE. 

1204 — Upon  establishment  of  Latin  Empire  of  the  East,  given  to  Boniface 
of  Montferrat,  who  sold  the  island  to  Venetia. 

1669-1715 — Conquered  by  Ottoman  Porte. 

1830 — Upon  independence  of  Greece,  by  influence  of  the  Powers  ceded  to 
Egypt. 

1840 — Passed  again  under  Ottoman  Porte. 

1897 — Rebelled  against  Ottoman  Porte. 

1898 — By  intervention  of  the  Powers,  constituted  an  autonomous  prin- 
cipality, subject  to  suzerainty  of  Turkey  without  tribute.  Gov- 
erned by  a  high  commissioner  appointed  with  assent  of  Great 
Britain,  Prance,  Italy  and  Russia. 

1913 — May  30 — Ottoman  Porte  renounced  all  sovereignty  over  island. 

1913 — ^August  10 — Treaty  of  Bucharest.  Union  with  Greece  recognized  by 
the  other  Balkan  States. 

1913 — December  14 — Formally  annexed  to  Greece. 

CUBA. 

1492 — Discovered  by  Colimibus.     Spanish  colony. 
1762 — Conquered  by  Great  Britain. 
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CUBA  (Continued). 

1763 — Possession  restored  to  Spain  by  Treaty  of  Paris. 
1898 — ^War  with  Spain.    Independent. 
•  1898 — ^Independence  recognized  by  Treaty  of  Paris. 

CYPRUS. 

1489 — ^Venetia  acquired  possession  through  Catarina,  wife  of  James  II. 

1570 — Conquered  by  Ottoman  Porte. 

1878 — ^Jime  4 — Treaty  of  Constantinople  and  Annex  of  July  1,  1878,  between 
Great  Britain  and  Porte.  The  Sultan  "consents  to  assign  the 
Island  of  Cyprus  to  be  occupied  and  administered  by  England." 

1914 — Formally  annexed  by  Great  Britain. 

DENMARK, 

936-973 — ^Jutland  penetrated  by  Emperor  Otto  the  Great. 

1397 — Margaret  of  Denmark.  Union  of  Kalmar  between  Sweden,  Norway 
and  Denmark  under  crown  of  Denmark. 

1460— Estates  of  Schleswig-Holstdn  elected  King  of  Denmark  ruler,  by 
virtue  of  which  he  becomes  a  member  of  the  Germanic  body  as 
King  of  Ho|^tein. 

1513-23 — Sweden  independent  by  revolt.    Union  of  Kalmar  dissolved. 

1629 — Peace  of  Lubeck  left  in  possession  of  Jutland  Schleswig-Holstein,  but 
disposed  of  the  German  Bishoprics  which  had  been  taken  from  €he 
Catholic  Church. 

1645 — Lost  to  Sweden  possessions  in  Swedish  Peninsula. 

1719-20 — Treaty  of  Stockholm.  Duchies  of  Schleswig-Holstein  personal 
tmion  with  Denmark. 

181 4-^Peace  of  Kiel.  Ceded  Norway  to  Sweden,  receiving  by  way  of  indem- 
nity Swedish  Pomeram'a  and  the  Island  of  Rugen. 

1865 — King  of  Denmark  attempted  to  incorporate  the  duchies  of  Schleswig- 
Holstein  into  Denmark,  whereupon  Prussia  and  Austria  intervened 
and  Christian  was  compelled  by  Treaty  of  Vienna  of  1864  to  cede 
Schleswig-Holstein  and  Lauenberg  to  Austria  and  Prussia. 

ECUADOR. 

1533-1534 — Conquered  by  Spain. 

1542 — Included  within  vice-royalty  of  Peru. 

1717 — Territory  annexed  to  vice-royalty  of  New  Granada. 

1722 — Changed  back  to  vice-royalty  of  Peru. 

1739 — Transferred  back  to  vice-royalty  of  New  Granada. 

1822 — Independent  of  Spain  and  union  with  Greater  Coltunbia. 

1830 — Union  dissolved,  Ecuador  indei)endent,  title  of  Republic  of  Ecuador. 

EGYPT. 

868 — Independent  of  the  caliphs. 
1517 — Conquered  by  the  Turks. 
1805-1833 — Under  Mehemet  Ali  becomes  practically  independent  of  the 

Sultan,  who  acquires  governments  of  Syria,  Damascus,  Akppo  and 

district  of  Adana. 
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EGYPT    (Continued). 

1839-^Mehemet  AH  forced  by  Powers  to  relinquish  the  above  provinces  and 
in  compensation  was  given  the  Pashalik  of  Egypt  as  an  hereditary 
possession,  virtually  independent  although  paying  tribute  to  the 
Sultan. 

1840 — ^July  15 — Subject  of  a  convention  of  London  between  Great  Britain, 
Prussia,  Russia  and  Austria;  acceded  to  by  Ottoman  Porte  by 
Firman  of  1841.  Mehemet  AH  made  Khedive  with  some  interna- 
tional functions. 

1866 — Title  of  Khedive  assumed  by  a  successor. 

1877 — Dual  control  by  France  and  Great  Britain. 

1882 — Great  Britain  occupied  the  country  in  consequence  of  disturbance, 
Prance  declining  to  co-operate  and  Ottoman  Porte  protesting. 

1883 — Dual  control  of  France  and  Great  Britain  aboHshed.    Great  Britain,  , 
before  she  entered  into  occupation,  undertook  to  withdraw  as  soon 
as  she  placed  its  finances  on  a  sound  basis  and  established  a  satis- 
factory native  administration. 

1839 — Great  Britain  enters  into  agreement  for  government  of. 

1914 — December  17 — ^Became  a  fully  constituted  British  Protectorate. 

1914— Title  of  Khedive  adopted.  Recognized  by  Great  Britain  and  France 
as  absolutely  independent  of  Turkey. 

BTHIQPIA.    (See  Abysinia.) 

JJNLAITD. 

13th  (Century — Subject  to  Sweden. 

1809 — September  17 — Peace  of  Frederikshamn  ceded  with  Aland  Islands  to 
Russia. 

FLORBNCB. 

1 156 — ^With  part  of  Tuscany  bequeathed  by  Countess  Matilda  to  the  Popes. 

Subsequently  achieved  independence. 
1530 — Conquered  by  Emperor  Charles  V.    Erected  into  Grand  Duchy  of 

Tuscany  and  thenceforth  an  appanage  of  the  Hapsburg  possessions. 
1859-^Annexed  to  Kingdom  of  Sardinia  (q.  v.). 

FRANCB. 

An  independent  kingdom  since  the  middle  ages. 
The  territorial  expansion  is  perhaps  sufficiently  illustrated  by  the 
following  selected  instances.    The  manner  of  acquisition  is  not 
always  indicated. 
1 48 1 — Louis  XI .    Provence,  Anjou,  Maine. 

1491 — Charles  VIII  secures  Brittany  by  mfuriage  with  Ann  of  Brittany. 
153  2 — Brittany  incorporated. 
1553— Metz,  Toul  and  Verdun. 
1558— Calais. 
1648 — By  the  Peace  of  Westphalia,  Metz,  Toul,  Verdun,  Alsace  and  the 

.  Breisbach. 
i65(^Roussillon  and  Artois  by  Treaty  of  the  Pyrenees. 
1667 — ^Acadia  ceded  to  France  by  Peace  of  Breda. 
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FRANCS  (Continued). 

1678 — Pranche  Comt^  conquered  from  Spain  (q.  v.).    Treaty  of 

1713 — ^Acadia  ceded  to  Great  Britain. 

1748 — Louisbuig  restored  by  Peace  of  Aiz-la-Chapelle.  Spain  surrendered 
territory  in  Flanders. 

1 766 — ^Lorraine  annexed . 

1768 — Corsica  from  Genoa  (q.  v.). 

1883 — Protectorate  established  over  Annam. 

1884 — Cambodia  became  a  protectorate. 

1 893 — Siam  yields  to  the  French  ultimatum  and  abandons  daim  to  the  left 
bank  of  the  Mekong  River. 

1894 — The  French  occupy  Timbuctoo,  Western  Sudan,  in  the  west. 

1822 — Treaty  between  Italy  and  France  by  which  Italy  abandons  opposition 
to  French  political  ambitions  in  Tunis  in  return  for  commercial 
privileges. 

1896 — Madagascar  formally  annexed. 

1904 — April  8 — ^Anglo-French  agreement  by  which  France  abandoned  its 
Newfoundland  shore  rights  in  return  for  money  compensation  and 
territorial  concessions  in  West  Africa  and  recognition  of  pre- 
dominant position  of  Great  Britain  in  Egypt  in  return  for  acknowl- 
edgment by  Great  Britain  of  right  of  France  to  maintain  order 
in  Morocco  and  assist  the  latter  government. 

191 1 — Germany  admitted  French  control  in  Morocco,  and  France  ceded  to 
Germany  portion  of  French  Congo. 

1912 — France  secured  protectorate  over  all  of  Morocco  except  northern 
fringe  under  control  of  Spain. 

FRANCHS--C0MT1. 

5th  Century — Part  of  Prankish  Monarchy. 

1 156 — ^Acquired  by  Frederick  Barbarossa. 

1483— Annexed  by  "Philip  the  Bold"  to  Burgundy  (q.  v.). 

1678 — Conquered  from  Spain  by  Louis  XIV  of  Prance. 

1678 — Treaty  of  Nimeguen,  conquest  confirmed. 

GENOA. 

During  the  middle  ages  an  independent  state  with  possessions  in 
East. 
14th  Century — Received  Corsica  by  Papal  grant. 
1528 — Recovered  independence  by  revolt. 

Eastern  possessions  conquered  by  Ottoman  Porte. 
1684 — Bombarded  by  French. 
1 746 — Occupied  by  Austrian  troops. 
1 768 — Corsica  ceded  to  France  for  2,000,000  francs  (q.  v.),  which  had  assisted 

in  putting  down  a  rebellion  on  the  island. 
1815 — Restored  to  King  of  Sardinia  (q.  v.),  by  Congress  of  Vienna. 

GERMANY. 

1648 — Germanic  Confederation,  constituted  by  treaties  of  M^inster  and 

OsnabrOck,  one  hundred  and  fifty-five  states. 
J  806 — Holy  Roman  Empire  abolished. 
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OSRMANY  (Continued). 

1815 — German  Confederation,  thirty-nine  states. 
1866 — North  German  Confederation,  thirty-three  states. 
1871 — April  16 — German  Empire. 
Member  States: 

Kingdoms:  Prussia,  Bavaria,  Saxony,  WtirtembuxK. 

Grand  Duchies:  Baden,  Hesse,  MecklenbuTK-Schwerin,  Medden- 

buTK-Strelitz,  Oldenburg. 
Dukedoms:    Anhalt,  Brunswick,  Saxe-Altenbtug,  Saxe-Cobuxg- 

Gotha,  Saxe-Meiningen,  Saxe- Weimar. 
Principalities:    Reuss  Elder  Line,  Reuss  Younger  Line,  Lippe, 
Schatmiburg-Lippe,    Schwarzburg-Rudolstadt,    Schwarzbuiig- 
Sondershausen  Waldeck. 
Free  Towns:  Bremen,  Lubeck,  Hamburg. 
Imperial  Territory  of  Alsace-Lorraine. 

OBSAT  BRITAIN,  THE  UNITED  KINGDOM  OF,  AND  IRELAND,  AND 
DOMINIONS  BEYOND  THE  SEAS. 

(a)  ENGLAND. 

800 — Conquered  by  Anglo-Saxons — Egbert. 

1017 — Conquered  by  Danes — Canute. 

1066 — Conquered  by  Normans — ^William  J. 

1274-1307— Wales  conquered  by  Edward  I. 

1204 — ^French  territories,  Normandy,  Maine,  Anjou,  and  Touraine,  con- 
quered by  French. 

1 453-— Calais  only  remained. 

1603 — Personal  union  of  English  and  Scottish  crowns,  James  I. 

1707 — ^Real  union  between  England  and  Scotland.  Act  of  Union  5,  Anne, 
Ch.  8. 

m 

(b)  1801— UNITED  KINGDOM  OF  GREAT  BRITAIN  AND  IRELAND. 

The  Act  of  Union  authorized  the  Sovereign  to  announce  the  title  he 
would  assume  by  proclamation  under  the  great  seal,  George  III 
accordingly  assumed  title  of  "King  of  United  Kingdom  of  Great 
Britain  and  Ireland  and  its  Dependencies." 
Title  of  King  of  France  dropped. 

1876-77 — Queen  Victoria  proclaimed  Empress  of  India. 

1876 — 39  Vict.,  Ch.  10,  authorized  the  Queen  to  add  to  the  royal  title,  in 
pursuance  of  which  Queen  Victoria  added  title  of  "Empress  of 
India." 

1901 — Royal  Title  Act,  in  pursuance  of  which  Edward  VII  assumed  title 
"The  King  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
and  of  the  British  Dominions  beyond  the  Sea,  Emperor  of  India," 
George  V,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  and  of  the  British  Dominions  Beyond  the 
Sea,  King,  Defender  of  the  Faith,  Emperor  of  India. 

GREECE. 

B.  C.  146 — Conquered  by  Rome.     Part  of  Eastern  Empire. 
A.  D.  12th  to  1 4th  Centuries — Country  divided  into  a  number  of  petty  fiefs. 
E,  g.,  Duchy  of  Athens. 
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GREBCE  (Continued). 

1204-1308— Held  by  Prankish  house  of  De  la  Roche. 

1311 — By  conquest  an  appanage  of  the  Kingdom  of  Arragon. 

1385 — ^Acquired  by  Florentine  family  of  Acdajuati. 

1456 — Conquered  by  Turks. 

1460 — Turkish  conquest  completed. 

Revolution  of  Greece  against  Turkey  and  intervention  of  Great 

Powers. 
1827 — July  6 — Treaty  between  England,  Russia  and  France,  by  which 

Greece  was  to  be  made  autonomous  under  paramount  authority 

of  the  Sultan.    Turkey  refused. 
Intercession  by  Powers.  Russian  ascendancy  in  Turkey  resulted  in 

Powers  reducing  Greek  territory  and  the  establishing  of  Greece 

as  an  independent  kingdom. 
1828-29 — Ottoman  Porte  compelled  by  aggressions  of  Russia  to-give  way  to 

Powers. 
1829 — September  4 — Treaty  of  Adrianople  with  Russia.    Porte  pledged  its 

consent  to  whatever  arrangements  the  Powers  might  conclude  as 

to  Greece. 
1830— February  3 — Declared  an  independent  kingdom  by  London  Protocol 

of  the  Great  Powers. 
1832 — May  7 — Treaty  of  London  guaranteeing  constitution  and  territory 

of  Greece. 
1832 — May  7 — Otto,  second  son  of  King  Louis  of  Bavaria,  made  King  by  the 

Great  Powers. 
1862 — Otto  deposed  by  the  people. 

1863 — Geoige,  second  son  of  King  of  Denmark,  made  King  as  Geoiige  I. 
1864 — Great  Britain  ceded  Ionian  Islands  to. 
1913 — Azmexation  of  Island  of  Crete,  most  of  the  ^gean  Islands,  Southern 

Epirus  (Ganina)  and  part  of  Macedonia,  by  Balkan  War  of  1912- 

1913. 

GUATEMALA. 

1522-24 — Corquered  by  Spain.    Captaincy  general  first  independent,  then 

under  vice-royalty  of  Mexico. 
1821 — Independent  of  Spain. 
1822 — Became  part  of  Empire  of  Mexico. 
1823 — Independent  of  Mexico,  and  part  of  Central  American  Federation, 

which   comprised    Guatemala,    Honduras,    Salvador,    Nicaraugua 

and  Costa  Rica. 
1839 — Seceded  from  union  and  formed  State  of  Guatemala. 
1847 — ^Assumed  independent  title  of  Republic  of  Guatemala. 

HAITL 

1492 — Discovered  by  Columbus,  first  voyage.    Conquered  by  Spain. 

1630-97 — French  held  west  part  of  island  under  buccaneers. 

1697 — Treaty  of  Ryswick.     Spain  ceded  country  held  by  adventurers  to-^ 

France. 
1770 — Line  of  demarcation  between  French  and  Spanish  partly  laid  out. 
1793 — English  invaded  island. 
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HAITI  (Continued). 

1795 — Spain  ceded  east  end  of  island  to  France. 

1803 — French  abandoned  island. 

1 804 — Independent. 

1844 — Dominican  end  became  ind^>endent  of  Haiti. 

1849 — ^Empire  of  Haiti  established. 

1853 — ^Republic  of  Haiti  established. 

HANOVER. 

Part  of  original  territory  of  Saxony. 
A  member  of  the  empire. 

1692 — Became  an  electorate. 

1714 — Personal  union  with  Great  Britain. 

1719-20 — Treaty  of  Stockholm.    Acquired  mouths  of  Elbe  and  Weser. 

1715^-Purchased  from  Denmark,  secularized  sees  of  Bremen  and  Verden. 

1815 — By  Congress  of  Vienna  acquired  from  Prussia,  Hildesheim,  Goslar, 
East  Friesland,  German  County  of  Linden  and  part  of  Prussian 
Munster. 
Ceded  to  Prussia  parts  of  the  Duchy  of  Lauenburg  lying  east  of  the 
Elbe  with  other  smaller  districts.  Emden  to  be  opened  to  Prussian 
merchants  without  restriction,  and  Hanover  to  keep  the  Ems  in 
navigable  condition  within  its  own  territory. 

1831 — Personal  union  with  Great  Britain  dissolved  on  accession  of  Queen 
Victoria,  as  females  could  not  succeed  to  the  throne  of  Hanover. 

1866 — ^Joined  Austria  in  war  against  Prussia,  and  in  consequence  of  defeat, 
was  incorporated  at  Peace  of  Prague  into  Prussia.  Reigning  duke 
refused  to  recognize  act  of  annexation  and  Prussia  sequestered  his 
private  estates  in  Hanover.    Matter  finally  adjusted. 

THE  HOLY  SEE. 

The  Roman  Church  was  divided  into  the  patriarchs  of  Rome,  Antioch, 

Alexandria,  Jerusalem  and  Constantinople. 
The  Bishop  of  Rome  gradually  acquired  and  lost  temporal  power. 
756 — Pepin  the  Short  bestowed  the  exarchate  of  Ravenna  on  Pope  Stephen 
II — ^beginning  of  temporal  power,  which  reached  its  height  in  the 
eleventh  and  twelfth  centuries  under  Pope  Gregory  VII  (Hilde- 
brand)  and  Innocent  III. 
1074-1300— Height  of  the  Power. 

This  temporal  power  consisted  of; 

(a)  Direct  power,  as  a  state  government  over  certain  specific 
territories — ^the  Papal  States. 
Bishop  of  Rome  exercised  political  control  over  the  City  of 
Rome  and  neighboring  country,  styled  "Patrimony  of  St. 
Paul  or   Papal   State."      This  territory  slowly  extended 
throughout  Central  Italy  from  the  Tiber  to  the  Adriatic. 
1859 — On  withdrawal  of  Austrian  forces,  Romagna  threw  off 
Papal  authority  and  declared  annexation  to  kingdom 
of  Sardinia. 
1859 — Umbria,  Urbino  and  the  marches  annexed  by  Sardinia, 
also  Benevento  and  Pontecorvo. 
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THE  HOLY  SBB  (Continued). 

1870 — Remaininn:  Papal  States,  on  withdrawal  of  F^rench 
army,  voted  for  union  with  new  Kingdom  of  Italy. 
Pope's  jurisdiction  restrained  to  the  Vatican,  outside 
of  which  no  Pope  has  set  foot  since  1870  as  a  protest 
against  illegality  of  the  Italian  occupation. 

(b)  Power  over  the  heads,  kings  and  princes,  of  the  independent 

states  of  the  world,  very  like  a  relation  between  an  inde- 
pendent and  dependent  state. 

(c)  Power  over  individual  members  of  e^-h  rtate. 
1 773 — The  Jesuits  ceded  Avignon  to  the  Pope. 

1870 — Temporal  power  finally  exterminated  upon  establishment  of  the 
Kingdom  of  Italy ,*when  Italy  annexed  the  territorial  domains  of  the 
Pope,  who  was  dispossessed  of  all  territory  except  the  palaces  of  the 
Vatican  and  the  Lateran,  Castel  Gandolfo  and  their  dependencies. 

HONDURAS. 

1502 — Discovered  by  Columbus. 

1524 — Formed  by  Spain  as  part  of  captaincy-general  of  Guatemala. 

1 740 — British  force  occupied  Mosquito  Coast. 

1 786 — ^Adjustment  between  Spain  and  Great  Britain.    Latter 's  territory  to 

include  part  of  Yucatan  and  Honduras,  now  known  as  British 

Honduras. 
1821 — Independent  with  Guatemala. 
1822— Part  of  Mexico. 

1824 — Independent  under  Central  American  Federation. 
1838 — Seceded  and  became  independent. 

HUNOARY-lfAGYAR. 

Formerly  a  nomad  roving  state  from'  plains  of  Eastern  Russia  con* 
sisting  of  Altaic  Race. 
894  (about) — Conquered  the  Slavic  Kingdom  of  Moravia. 
894 — Largest  of  barbarian  invasions,  according  to  national  tradition,  con- 
sisting of  one  million  human  beings  who  took  three  years  to  cross 
the  Carpathian  Mountains.    Magyars  were  a  fine  stock  and  retain 
their  racial  characteristics  until  this  day. 
895-955 — Occupied  the  valley  of  the  Danube.    Founded  a  state  by  occu- 
pation and  conquest. 
955 — Progress  eastward  definitely  stopped  by  Battle  of  Augsburg. 
1000 — Stephen  reconquered  part  of  Moravia  from  Bohemia.    Some  of  the 

kings  did  homage  to  emperor,  but  kingdom  was  independent. 
1090 — Croatia  annexed  on  death  of  Croatian  King.    Ladislas  obliged  that 
coimtry  to  accept  a  Magyar  prince  as  king.    Union  of  two  crowns 
soon  after  effected. 
1222 — Golden  Bull,  Magna  Charta  of  Hungary. 

1235-1241— Incursion  of  the  Tartars  driven  back.  Bela  IV,  King  of 
Hungary,  seeks  refuge  with  Duke  Frederick  of  Austria,  who,  in 
return  for  the  hospitality,  compelled  Bela  to  give  up  to  him  the 
Three  Hungarian  Comitats  which  lay  nearest  the  Austrian  states, 
which  Bela  reconquered  as  soon  as  he  was  free, 
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130d-1310 — Charles  Robert  of  Anjou  becx>mes  king,  recognized  as. 

1382 — Sigismund  made  long.    Abandoned  daim  to  crown  of  Poland,  also 

claims  to  Galicia  and  Lodomeria.    Afterwards  revived  by  Maria 

Theresa. 
1411 — Elected  emperor.    Became  King  of  Bohemia. 
1412 — Mortgaged  part  of  the  district  of  Zips  to  Poland. 
1419 — Lost  Dalmatian  coast  in  war  with  Venice. 

Stephen  Lazarevic  in  Servia  did  homage,  and  at  his  death  childless, 

according  to  the  act  of  homage,  Htmgaria  acquired  Belgrade  and 

several  other  towns,  which  were  only  given  up,  however,  by  the 

new  despot  Brankovic  in  exchange  for  Vilago,  Debreczen  and  certain 

other  towns. 
1437 — Elizabeth,  daughter  of  Sigismund,  was  declared  heiress  by  the  Diet, 

and  her  husband,  Albert  of  Austria,  associated  with  her  in  the 

govenmient,  on  condition  (inier  alia)  that  they  could  neither  sdl 

or  give  away  the  crown  lands. 
1439 — ^Albert  dies.    Succeeded  by  Vladislav  Jagellon,  King  of  Poland. 
1439-1444 — Who  conducted  the  campaign  against  the  Turks  and  made  a 

treaty  with  them  from  which  he  was  absolved  by  the  Church  on 

the  ground  that  an  oath  with  infidels  was  not  binding.    He  perishes 

in  the  second  campaign. 
1458 — Matthias  Corvinus  elected  King  by  Hungarian  Diet. 

Frederick  IV,  Emperor  who  had  assumed  title  King  of  Htmgary  and 

held  possession  of  the  sacred  crown,  recognized  Matthias  and 

returned  crown.    Obtained  recognition  as  heir  in  case  Matthias 

died  childless. 
War  with  Bohemia. 
1469 — Matthias  crowned  King  of  Bohemia  at  Olmutz. 
1471 — The  Czechs  elected  Vladislav  Jagellon,  King  of  Poland,  as  King  of 

Bohemia,  who  drove  out  Matthias,  the  latter  by  treaty  of  1475 

gaining  Moravia  and  part  of  SiUda. 
War  with  Austria.    The  Emperor  defeated  in  1485,  recognized  his 

rights  to  free  possession  of  Moravia  and  Silesia. 
Peace  of  Olmutz,  by  which  Matthias  secured  Lusatia,  Moravia  and 

Silesia  for  life,  and  the  crown  of  Bohemia  on  the  death  of  Vladislav. 

In  case  Vladislav  survived  Matthias,  he  was  to  have  the  right  to 

reclaim  the  lost  provinces  for  400,000  ducats. 
1490 — Death  of  Matthias.    Hungarian  Diet  elected  Vladislav  II,  King  of 

Bohemia. 
Maximilian  recovered  the  Austrian  provinces  and  refused  to  withdraw 

from  Hungary  until  the  treaty  was  signed  which  assured  succession 

by  the  House' of  Austria  in  case  Vladislav  died  childless. 
John  of  Poland  declared  war  and  recovered  part  of  Silesia. 
Louis,  son  of  Vladislav,  a£fianced  to  Mary  of  Austria,  sister  of  the 

future  Charles  V,  and  agreed  further  with  Austria  that  if  his  son 

should  die  first,  to  bequeath  the  kingdom  to  his  daughter  Anne, 

who  was  betrothed  to 'Ferdinand  of  Austria. 
1515 — Louis  n.    The  end  of  independence  of  Hungary. 
1521 — Belgrade  captured  by  the  Turks, 
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1526 — ^John  I  king.    Recovered  part  occupied  by  the  Turks. 

1687 — Emperor  Leopold  I  conquers  Hungary.  Proclaims  crown  hereditary 
in  male  line  of  the  House  of  Hapsbtu^. 

1699 — Treaty  of  Karlowitz  after  defeat  of  Turks,  Emperor  obtaining  all 
Hungary  except  Temesvar. 

1718— Charles  VI.  Turks  defeated.  Treaty  of  Passarowitz.  Turks 
abandoned  right  bank  of  the  Danube,  Belgrade,  Servia  and  part  of 
Wallachia. 

1737— War  with  Turkey. 

1739 — Peace  of  Belgrade*  Belgrade  and  whole  of  Servia  restored  to  the 
Turks. 

1740-1780— Maria  Theresa  married  Francis,  Duke  of  Lorraine. 

1741 — Frederick  II  of  Prussia  conquers  Silesia. 

Peace  of  BerUn.  Maria  Theresa  ceded  Upper  and  Lower  Silesia, 
Bohemian  County  of  Glatz,  the  Lordship  of  Kotscher  in  Moravia. 
Peace  of  Dresden,  between  Prussia,  Austria  and  Saxony,  in  which 
Prussia  recognized  the  election  as  Emperor  of  Francis,  husband 
of  Maria  Theresa,  and  Prussia  and  Austria  mutually  guaranteed 
one  another's  possessions. 

1748 — Treaty  of  Aix  la  Chapelle.  Austria  ceded  Upper  Novara  and  Vige- 
vano  to  Sardinia;  Parma,  Piacenza  and  Giiastalla  to  Don  Phillip 
of  Spain. 

1757 — Second  Treaty  of  Versailles.    Alliance  between  France  and  Austria. 

1763 — Peace  of  Hubertsburg.  Austria  acquiesced  in  the  retention  of  Silesia 
by  Frederick  II,  and  he  promised  his  electoral  vote  at  the  approach- 
ing imperial  election  of  the  Archduke  Joseph. 

1772 — Maria. Theresa,  as  Queen  of  Hungary  and  Bohemia,  took  possession 
of  thirteen  towns  of  the  County  of  Zips  which  had  been  pledged 
in  1412  to  Vladislav,  King  of  Poland,  and  which  remained  in  pledge 
359  years. 

1772 — Hungary  claimed  and  took  possession  of  part  of  Poland,  Red  Russia, 
part  of  Podolia,  the  palatinates  of  Sandomir  and  Cracow,  designated 
as  kingdom  of  Galicia  and  Lodomeria.     First  partition  of  Poland. 

1774 — Treaty  of  Kainardji.  Austria  took  possession  of  certain  parts  of 
Moldavia  and 

1775 — Turkey  signed  treaty  of  cession. 

1775 — Treaty  of  cession  from  Turkey  concluded,  by  which  Turkey  had  to 
yield  territory  forcibly  seized. 
1875 — ^Austrian  Government  celebrated  centennial  of  the  annexa- 
tion by  founding  a  German  university  at  Czemowitz. 

1779 — Elector  of  Bavaria  died.  Joseph  II,  Emperor,  forced  a  treaty  from 
the  legitimate  heir,  Charles  Theodore,  obtaining  one-half  erf 
Bavaria.  Frederick  II  took  up  arms,  entered  Bohemia.  Media- 
tion of  France  and  Russia  led  to  peace  of  Teschen  in  1779,  by  which 
Maria  Theresa  kept  only  a  small  part  of  Bavaria,  to-wit,  the  District 
of  the  Inn. 

1780 — Maria  Theresa  died. 

1780-1790 — ^Joseph  II  conquered  from  Turks  Belgrade  and  part  of  Bosnia. 

1791 — Treaty  of  Sistova,  by  which  Austria  surrendered  her  conquests. 
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retaining  only  Orsova  and  the  Unna  District  on  the  borders  of 

Croatia,  and  agreed  not  to  support  Russia  in  any  war  with  Turkey. 
1792 — ^Francis  II  Emperor. 

1794 — Definitely  loses  Netherlands  by  conquest  of  Prance. 
■1793'~Second  partition  of  Poland  (nothing  for  Austria). 

Third   partition.    Austria   received   palatinates  of   Sandomir   and 

Lublin,  some  portions  of  Cracow,  Masovia,  Podlachia  and  Brest, 

as  far  as  the  junction  of  the  Bug  with  the  Vistiila,  designated  |ls 

Western  Galicia.     1,800  square  miles. 
1797 — Treaty  of  Campo  Formio.    Austria  received  Venice.    Loses  Breisgau 

to  the  Duke  of  Modena. 
1801 — Treaty   of   Lun^ville.    Austria   loses   German   possessions,   except 

Archduchy   of   Austria,   and   authority  of    German   Empire  in 

German  States  afterwards  existed  only  in  theory. 
1815 — ^Loses  low  countries,  lands  in  Suabia,  Breisgau  and  Western  Galicia, 

Duchy  of  Milan. 
1836 — Interferes  in  Cracow.    Occupies  and  finally  annexes  the  republic. 
1859— End  of  war  between  France  and  Sardinia  against  Austria.    Treaty 

of  Zurich.    Austrian  Emperor  surrenders  to  Napoleon  III,  who 

was  to  give  to  Sardinia  all  of  Lombardy  except  two  fortresses. 

Grand  Dukes  of  Tuscany  and  Modena  returned  to  their  estates. 

Italy  to  form  a  confederation  of  which  Austria  was  to  be  a  member 

as  possessor  of  Venice. 

ICBLAin>. 

870-890— Settled  by  Norsemen. 

Independent  tmtil 
1262 — Peaceable  and  voluntary  incorporation  with  Norway. 
1280 — ^With  Norway  (q.  v.)  came  imder  crown  of  Denmark. 
1815 — Restored  to  Denmark  by  treaty  of  Vienna. 

INDIA. 

Acquired  by  England,  generally  by  conquest,  in  a  number  of  succes- 
sive wars,  sometimes  from  the  native  princes,  sometimes  from 
other  civilized  powers. 

There  are  about  six  hundred  princes  and  states  in  India.  They 
have  no  international  status  at  all  and  are  part  of  the  British  Empire. 

IONIAN  ISLANDS. 

Islands  of  Corfu,  Cephalonia,  Zante,  St.  Maura,  Ithaca,  Cerigo  and 

Paxos. 
Part  of  the  maritime  possessions  of  Venice. 
1797^-Conquered  by  France. 

1815 — Great  Britain  acquired  in  Napoleonic  Wars  except  Corfu. 

1815 — November   4th — By  treaties  between   Great   Britain  and   Russia, 

Austria  and  Prussia,  United  States  of  the  Ionian  Islands  were 

declared  to  form  a  free  and  independent  state  under  the  immediate 

.    and  exclusive  protection  of  the  King  of  Great  Britain  and  Ireland. 
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1863 — November  14 — Treaty  of  London — Great  Britain  renounced  pro- 
tectorate.   Union  with  Greece. 

1 864-~Ceded  to  Greece  with  consent  of  powers.  Islands  of  Corfu  and  Pazos, 
together  with  their  dependencies,  were  to  be  permanently  neutnd« 
which  was  recognised  by  Convention  of  1852  with  Netherlands,  and 
1854  with  Tuscany. 

IRELAND. 

Independent  until  twelfth  century. 

Conquered  by  Great  Britain. 

Separate  state  organization. 
1782-180a~Home  Rule. 
1801 — United  with  Great  Britain  under  act  of  union. 

ITALY. 

The  creation  of  the  modem  State  of  Italy  is  best  illustrated  by  setttng 

out,  first,  the  provisions  of  the  Congress  of  Vienna,  and,  second, 

the  mergers  by  which  modem  Italy  was  created. 
1 8 1 4 — Congress  of  Vienna : 

Savoy  and  Nice  ceded  to  Sardinia. 

Lombardy  and  Venetia  to  Austria. 

Modena  to  House  of  Este. 

Piacenza  Duchy  of  Parma  to  Marie  Louise,  wife  of  Napoleon. 

Lucca  erected  into  a  duchy  for  Bourbon  dynasty  of  Parma. 

Tuscany  to  House  of  Lorraine  Hapsbuig. 

Bourbon  dynasty  restored  in  Naples,  had  maintained  its  hold  in 
Sicily. 

San  Marino  independent. 

Monaco  independent. 
1859 — Treaty  of  Zurich — France,  Atistria  and  Sardinia. 

Austria  ceded  Lombardy,  with  exception  of  Mantua  and  Peschiera,  to 

Franca,  which  in  turn  ceded  them  to  Sardinia. 
France  exacted  cession  of  Savoy  and  Nice. 

People  of  Romagna  and  the  Duchies  declared  for  union  with  Sardinia. 
I860 — People  of  two  Sicilies,  Umbria  and  the  Marches,  declared  for  union 

with  Sardinia. 
1861 — Title  of  King  of  Italy  assumed  by  Victor  Emmanuel,  King  of  Sardinia. 
1866 — Italy  allied  herself  with  Prussia  in  war  against  Austria  and  acquired 

Venetia  at  the  conclusion. 
1870 — France  withdrew  her  protection  of  the  Papal  States  and  Italy  took 

possession. 
187 1 — People  of  Rome  declared  for  union  with  Italy. 

JAPAN. 

Ancient  independent  kingdom. 
1894-1895 — Treaty  of  Shimonoseki,  obtained  Island  of  Formosa  and  Liao- 
Tung  peninsula,  including  Port  Arthur.    Wei-hai-Wei  to  be  retained 
by  Japan  imtil  treaty  complied  with.    China  renounced  all  claim  to 
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Korea,  placed  under  tutelage  of  Japan.    Under  pressure  from  the 

powers,  Japan  returned  all  to  China  except  Formosa. 
1905 — Treaty  of  Portsmouth  ending  Russo-Japanese  War.    Gave  lease  of 

Liao-Tung  peninsula.    Korea,  Manchuria  independent  of  Ru.ssian 

influence. 
1910 — ^Korea  merged  with. 

KOBSA^HOSBN. 

B.  C.  1 122 — Settled  by  several  thousand  Chinese  emigrants. 

108 — ^Annexed  to  Chinese  Empire. 
A.  D.  960 — Independent. 
592 — Invaded  by  Japan. 
1627-1894 — ^Under  suzerainty  of  China. 
1895 — ^January  8 — Independence  declared  as  result  of  Chino- Japanese  War 

of  1894-95. 
Recognized  by  Treaty  of  Shimonoseki  (q.  v.),  China. 
1897 — ^King  asstuned  title  of  Emperor. 
1904 — ^Russo-Japanese  War,  invaded  by  Japan. 
1905 — September  5 — Treaty  of  Portsmouth,  by  Art.  II,  Russia  recognized 

paramount  position  of  Japan  in. 
1905 — November  17 — Placed  herself  under  protection  of  Japan.     By  treaty 

Korea  covenants  "not  to  conclude  hereafter  any  act  or  engagement 

having  an  international  character  except  through  the  medium  of 

the  Government  of  Jajian." 
1910 — August  22 — Merged  herself  in  Japan  by  Treaty  of  Seoul.     Name 

"Korea"  abandoned.    Emperor  given  title  of  Prince. 

LIBBBIA,  BEPUBLIC  OF. 

Originated  in  private  enterprise  of  American  Colonization  Society 
which  obtained  a  concession  from  the  native  chiefs,  establishing  a 
community,  which,  with  the  assent  of  association  at  Washington, 
became  an  independent  state.  Independence  has  been  recognized 
by  leading  states  of  Europe  and  America.  Great  Britain  in  1848. 
1847 — ^Assumed  title  of  Republic  of  Liberia. 

LIBCHTBNSTBm. 

1719 — Two  principalities  of  Vaduz  and  Schellenberg  were  recognized  by  the 
Emperor  Charles  VI  as  the  principality  of  Liechtenstein. 
Member  of  Empire. 
1815-1866 — Member  of  North  German  Confederation. 
1 866 — Independent. 

LOBBAINB. 

895 — Established  by  King  Amulf  for  his  son  Zwentibold. 

959 — Divided  into  two  duchies  of  Upper  Lorraine  and  Lower  Lorraine. 

(a)  Upper    Lorraine    independent    duchy    tmtil    the    eighteenth 

century. 

(b)  Lower  Lorraine  subsequently  divided  among  various  princes 

and  most  of  it  passed  into  the  House  of  Bui^ndy. 
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1552 — France  seized  and  occupied  Bishoprics  of  Toul,  Metz  and  Verdun. 
1659 — Peace  of  Pyrenees.    Conclusion  of  the  Thirty  Years  War  between 

France  and  Spain.    Spain  recognized  as  protector  of. 
1672 — Occupied  by  French  in  the  Dutch  War. 
1697 — Treaty  of  Ryswick  concluding  war  of  the  League  of  Augsbui^g.    Louis 

XIV  surrendered  duchy  to  its  Duke. 
1733-38 — Flury  War.     Louis  XV  secured  Duchy  for  his  father-in-law. 
1735 — ^At  close  of  the  war  of  Polish  succession,  Duke  Prands  obliged  to 

give  up  Lorraine  to  Stanislas  Leszczynski,  ex-King  of  Poland, 

and  received  in  exchange  the  Grand  Duchy  of  Tuscany. 
1766 — On  death  of  Stanislas,  finally  annexed  to  France  under  Louis  XV. 
1870 — Conquered  from  France  by  Germany. 

L0MBARD7. 

1859 — Treaty  of  Zurich.  Lombardy,  with  the  exception  of  the  fortresses 
of  Mantua  and  Peschiera,  was  transferred  by  Austria  to  France 
and  by  France  to  Sardinia. 

LUXEMBURG. 

County  of  Luxemburg  formed  one  of  the  petty  principalities  of  the 

Holy  Roman  Empire. 
13 10-1 437 — Personal  union  with  Bohemia. 
1354 — ^Raised  to  rank  of  duchy. 
1443 — Became  part  of  Burgundy. 
1 7 13 — By  treaty  of  Utrecht  transferred  to  Austria. 
1797 — Peace  of  Campo  Formio,  ceded  to  France. 
1815 — Congress  of  Vienna,  elevated  to  rank  of  grand  duchy;  made  a  member 

of  the  German  Confederation. 
King  of  Holland. 

Grand  Duke  of  Netherlands  until  1890. 
1838 — ^End  of  personal  union. 

House  of  Orange  extinct  in  male  line.    Duchy  of  Luxemburg  passes 

to  Duke  of  Nassau  who  assumed  the  title  of  the  Grand  Duke  of 

Luxemburg. 
1831 — Independent  of  Belgium;  divided  between  it  and  Holland. 
183^ — ^Another  part  taken  from  Belgium  and  added  to  Luxemburg. 
1866 — ^King  of  Holland  tried  to  sell  Luxemburg  to  France;   prevented  by 

Prussia. 
1867 — May  11 — Treaty  of  London.    Neutralized.    No  armed  forces  to  be 

kept  nor  any  fortresses  maintained.    No  longer  a  member  of  the 

German  body  but  within  the  ZoUverein. 

MEXICO. 

16th  Century — ^Aztec  empire  destroyed  and  conquered  by  Spain. 
•  1 535 — Vice-royalty  of  New  Spain  established  including  all  Spanish  possessions 
of  North  Central  America. 
1813 — ^Independent  of  Spain. 
1336 — ^Recognized  by  Spain. 
1838— Texas  seceded;  independent. 
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1862 — France  established  Mexican  empire. 
1867 — France  driven  out.    Mexico  independent. 

Since  then  been  governed  by  various  parties. 

MILAN, 

Before  1018 — Independent. 

1 162 — Conquered  by  Frederick  Barbossa. 

1183 — Peace  of  Constance.    Independence  of  Milan  recognized. 

1395 — ^Emperor  granted  Gian  Galleozo  Visconti  title  of  Duke  of  Milan. 

1499! — Seized  by  Louis  XII  of  France  under  claim  as  descendant  of  the 

Visconti. 
1512 — France  expelled  by  Holy  League  of  Pope,  Venice^  Spain  and  England. 
1515 — ^Francis  I  of  France  revived  claim  of  France,  seized  Milan.    Was 

driven  out  by  the  Emperor  Charles  V  and  renounced  his  claim  by 

the  Treaty  of  Cambrai. 
1539 — Became  a  Spanish  possession. 

171 3 — Peace  of  Utrecht.    Lombardy ,  including  Milan,  transferred  to  Austria. 
1815 — By  Congress  of  Vienna,  Lombardy  transferred  to  Austria. 
1859 — Austria  evacuated  and  the  territory  was  handed  over  to  Napoleon  III, 
.   who  surrendered  it,  with  the  rest  of  Lombardy,  to  Sardinia. 

MODBNA. 

-Dufchy  of. 

Ml 5— By  Congress  of  Vienna  to  Francis  IV  of  House  of  Hapsbuxg. 

1848 — ^Revolt,  proclaimed  itself  part  of  Sardinia. 

1849 — ^Revolt  quelled  by  Austria. 

1859 — Restoration  of  Duke  provided  for  by  Treaty  of  Zurich. 

1860 — ^United  with  new  Kingdom  of  Italy. 

MOLDAVIA. 

14th  Century — Moldavia  founded. 
16th  Century — Tributary  to  the  Ottoman  Porte. 
1775''— Bukowina,  part  of,  added  to  Austria. 
1812 — Bessarabia  ceded  by  treaty  to  Russia. 
1859-^1 — ^United  with  Wallachia  into  Roumania. 

MONACO. 

968— Erected  into .  a  principality  by  Emperor;  Otto  I  in  favor  of  the 

^maldi. 
1659 — ^Peace  of  the  Pyrenees.    Prince  of  Monaco  put  in  possession  of  his 

estate  under  jurisdiction  of  Spain  with  liberty  of  alienation. 
,    I641r-September  14^-rBy  Treaty  of  Peronne,  placed  itself  under  protection 

of  France. 
1814 — May  30 — ^Treaty  of  Paris.    France  renounced  possession  of  Monaco 

and  relations  as  they  existed  prior  to  January  1  ^  1 789,  were  restored. 
|^15~^By  Congress  of  Vienna,  protectorate  transferred  to  Sardinia. 
1817 — Treaty  of  Turin;  necessary  arrangements  for  the  transfer  made. 
1861 — ^After  the  cession  of  Nice  by  France  to  Italy,  Monaco,  without  the 

concurrence  of  Italy,  ceded  a  portion  of  its  territory  to  France. 

Monaco  was  thus  entirely  surrounded  by  French  territory  but 

France  did  not  assume  a  protectorate.   Position  of  Monaco  doubtfuL 
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MONTENEGRO. 

Small  state  forming  a  district  of  Servia. 

1 389-1623 — Independent. 

1623 — Supremacy  of  Ottoman  Porte  established  in  name. 

1699 — Treaty  of  Carlovitz;  left  to  protection  of  Venice. 

1706 — Placed  themselves  formally  under  protection  of  Russia.  Protectioa 
dropped  and  tmion  with  Porte. 

1718 — Treaty  of  Passarovitz;  ceded  back  to  Turkey  by  Venice. 

1878 — March  3 — Treaty  of  San  Stefano,  Art.  II.  Porte  recognizes  inde- 
pendence of. 

1878 — ^July  13 — Treaty  of  Berlin.  Independence  recognized  by  the  Powers. 
No  maritime  flag.    Cannot  keep  any  warships.    Waters  neutral. 

1910 — Becomes  a  kingdom. 

MOROCCO. 

Independent  since  twelfth  century. 

Territory  gradually  broken  off  by  various  European  states. 
1904 — Prance  intervened  under  agreement  with  England  by  which  Prance 
gave  Great  Britain  a  free  hand  in  Egypt,  and  Great  Britain  gave 
Prance  a  free  hand  in  Morocco. 
1906— Independence  and  integrity  guaranteed  by  conference  of  Algectras 

of  April  7,  1906. 
1906 — April  7 — General  act  of  the  International  Conference  of  Algedias. 
1907 — Prance  intervened  under  provisions  of  above  act  giving  her  right  to 

keep  order. 
1912 — March  30 — Protected  by  treaty  with  France. 

NETHERLANDS— HOLLAND. 

(a)  Low  Countries: 

Almost  entirely  conquered  by  Rome. 
800 — Subject  to  the  Empire. 
1419-67 — United  under  Duke  of  Burgtmdy. 

1477 — Mary  of  Burgtmdy  married  Archduke  Maximilian,  by  which,  through 
marriage  (1496)  of  her  son  Philip  to  Joanna  of  Castile,  the  Nether- 
lands became  a  possession  of  the  Spanish  Crown. 
1555 — Emperor  Charles  V  resigned  sovereignty  over  the  low  cotmtries  to 
his  son,  Philip  II.    These  countries  at  that  time  comprised: 

(a)  Duchies  of  Brabant,  Gdderland,  Limburg  and  Luxemburg. 

(b)  Counties  of  Artois,  Planders,  Hainault,  Holland,  Namur, 

Zutphen  and  2^eeland. 

(c)  Margraviate  of  Antwerp. 

(d)  Seigniories  of  Friesland,  Groningen,  Mechlin,  Overyssel  and 

Utrecht, 
(b)  United  Provinces: 

1579 — Seven  united  provinces,  North  Netherlands,  to  wit:  Holland,  Zeeland, 
Gelderland,  Utrecht,  Groningen,  Overijssel,  Friesland,  by  union  of 
Utrecht  formed  a  federal  state. 
1581 — Formal  declaration  of  Dutch  independence. 
New  York: 

1613-1621 — Dutch  colony  established. 
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NETHERLANDS  (Continued). 

1664 — Conquered  by  Great  Britain. 

1673 — Reconquered  by  Dutch. 

1674 — Finally  reconquered  by  Great  Britain. 
1648 — Independence   recognized   officially   by   Peace   of   Westphalia   and 

Empire. 
1624-40 — Brazil  conquered  from  Portugal. 
1655 — Conquest  of  New  Sweden  and  Delaware. 
1654 — Brazil  conquered  by  Portugal. 

1662 — ^Recognized  by  Holland  by  treaty.    Retains  only  New  Guinea. 
1602-15 — Conquest  of  Portuguese  Colonies  in  India,  Brazil,  Mollacia,  Africa, 

Oceanic. 
1688 — ^William  of  Orange  called  to  throne  of  England. 

(c)  Southern  Provinces: 

1579 — Upon  Union  of  Utrecht,  ten  southern  provinces  refused  to  enter 
and  became  known  as  the  Spanish  and  Austrian  Netherlands, 
remaining  in  Hapsbuig  hands. 

1797 — Conquered  by  France  from  Austria;  annexed  to  French  Republic  by 
treaties  of  Campo  Formio  and  Lun^ville. 

(d)  Kingdom  of  the  Netherlands. 

1814-15 — Congress  of  Vienna  and  Peace  of  Paris  created  Kingdom  of 

Netherlands.    Union  of  Northern  and  Southern  provinces.    King. 

William  received  Luxemburg  in  place  of  Nassau  domains  and 

becomes  a  member  of  the  North  German  Confederation. 
1815 — By  the  Peace  of  Paris,  the  Duchy  of  Bouillon,  the  District  of  Marien- 

bourg,  Phillipeville,  transferred  from  France  to  Netherlands. 
1830— Belgium  revolts.     (See  Belgium.) 

King  of  Holland  until  1886  a  member  of  Germanic  Confederation  as 

Duke  of  Luxemburg.     (See  Luxemburg.) 
The  Dutch  colonial  possessions  (1914)  consist  of  Dutch  Guiana, 

Curacoa,  Java,  part  of  Borneo,  Timor,  The  Moluccas,  Celebes  and 

western  half  of  New  Guinea. 

NICARAGUA. 

1502 — Discovered  by  Spaniards. 

1 82 1 — Independent. 

1822 — ^Joined  Mexican  Empire. 

1823 — Became  a  member  of  the  United  Provinces  of  Central  America. 

1839 — This  confederacy  dissolved. 

1850 — Great  Britain  cedes  all  rights  over  disputed  territory  on  the  Mosquito 

Coast. 
1894 — Annexed  the  Mosquito  territory. 
1889-1893— With   Salvador  and  Honduras  formed  Greater  Republic   of 

Central  America. 
1908 — Union  dissolved  one  month  after  adoption  of  constitution. 
1906 — Great  Britain  recognized  sovereignty  over  Mosquito  Coast. 

NORMANDY. 

91 1-912 — Charles  Simple  of  France  gave  to  Rolf  or  RoUo,  leader  of  band  gf 
Nprse  rpvers  ^  fief  of  Franpe, 
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NORMANDY  (Continued). 

1066 — ^William  I  conquered  England. 

1077 — ^Robert,  Son  of  William,  took  Normandy. 

1 106 — ^United  with  England  tmder  Henry  I. 

1202-04 — Conquered  by  Philip  Augustus  of  France. 

1346 — Reconquered  by  Edward  III  of  England.    Conquered  by  France. 

1415 — ^Reconquered  by  England. 

1449 — Finally  conquered  by  France. 

Channel  Islands,  which  were  part  of  Normandy,  remained  in  po»> 
session  of  England. 

NORWAY. 

1240-1263 — Iceland  subjugated,  Greenland  tributary. 

1397 — Norway  Sweden  and  Denmark  union  of  Kalmar  under  Denmark. 

1523— Union  dissolved. 

1536 — ^Became  a  province  of  Denmark. 

1814 — January  14 — Treaty  of  Kiel.    Ceded  by  Denmark  to  Sweden. 

1905 — Treaty  of  Karlstadt  between  Sweden  and  Norway.    Union  dissolved. 

Neutral  asone  between  the  two  countries  established. 
1908 — ^Independence  and  integrity  guaranteed  by  Great  Britain,  France, 

Germany  and  Russia,  by  Treaty  of  Christiania,  November  2, 

1907,  on  condition  that  Norway  would  not  cede  any  part  of  her 

territory  to  any  foreign  power. 

PANAMA. 

Colony  of  Spain. 
1821 — Declared  independence.    Became  a  state  of  New  Granada,  subse- 
quently Colombia. 
1831 — ^Republic  of  Colombia  divided. 

Panama  became  part  of  New  Granada. 
1903 — November  3 — Seceded  from  United  Republic  of  Colombia  upon  that 

country  refusing  offer  of  United  States  to  purchase  concessions  to 

build  Panama  Canal. 
November  6 — ^United  States  recognized  it  as  sl  de  facie  government. 
November  18 — ^Hay-Varilla  Treaty  concluded  between  United  States  and 

Panama  with  the  latter  as  an  independent  state. 
1909 — ^January  7 — Colombia  agreed  to  recognize  the  independence  of  Panama 

on  receiving  five  hundred  thousand  pounds  as  Panama's  share  of 

the  Colombian  debt  prior  to  secession.  ' 

PARAGUAY. 

1526 — Discovered  by  Cabot.    Under  vice-royalty  of  Peru. 
1776 — Included  in  vice-royalty  of  La  Plata. 
1800 — Independent  of  Spain. 
1870 — New  constitution  adopted. 

PERSIA. 

B.  C.  555 — Persia  became  independent  under  Cyrus  the  Great,  after  whidi 
Persia  became  a  great  military  empire. 
336 — Conquered  by  Alexander  the  Great. 
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PERSIA  (Continued). 

323 — Death  of  Alexander,  Persia,  with  Syria,  passing  to  the  Sdeucidae. 
Successively  occupied  by  a  number  of  different  dynasties. 
A.  D.  642 — Conquered  by  Saracens. 
1794 — Present  dynasty  founded.    Aga  Mohammed  Kahn. 
.  1797 — ^Wars  with  Russia — ^lost  Derbend  and  several  districts  on  the  Kur. 
1813— Treaty  of  Guilstan.    Ceded  to  Russia  Daghestan,  Shirvan,  Baku  and 

right  of  navigation  on  Caspian  Sea. 
1828 — ^Treaty  of  Turkmantchai,  surrendered  bulk  of  Persian  Armenia  and 

paid  large  war  indemnity. 
1848-57 — Persia  attempted  to  assert  claim  to  Herat.    Successfully  resisted 
by  Great  Britain. 
.  1907 — August  31 — Convention  between  Great  Britain  and  Russia  defining 
their  respective  spheres  of  influence  in  the  country.    Practically 
an  economic  partition. 
^.  1912 — ^Persia  recognized  the  above  convention.    Doubtful  how  far  Persia 
an  independent  state.     . 
1911 — ^August  19 — Germany  and  Russia  agreement  relating  to. 

PERU. 

1532 — Discovered  by  Spain.    Spanish  colony. 

1534 — Vice-royalty  of  Peru.    Established  over  entire  South  American  conti- 
nent. 
1718 — ^Part  of  New  Granada,  vice-royalty. 
1776 — ^Part  of  Rio  del  la  Plata,  vice-royalty. 
1821 — Independence  declared. 
1824 — ^Final  expulsion  of  Spaniards. 
1836 — Confederacy  of  Peru  and  BoUvia  established. 
1839 — Confederation  dissolved. 

POLAIVB. 

1000 — ^Ancient  kingdom. 

1386 — Lithuania  united  to  Queen  of  Poland  married  Grand  Duke  of  Lithuania. 

1439-44 — ^Personal  union  with  Hungary.    Vladislav  king, 

1466 — Peace  of  Thorn,  by  which,  as  a  result  of  conquest.  West  Prussia  is 

ceded  to  Poland,  East  Prussia  becomes  a  fief. 
1471 — Personal  union  with  Hungary.    Vladislav  Jagellon  king. 
1525^ — Teutonic   knights    abolished    as    an    independent    power.    Albert, 

Duke  of  East  Prussia,  becomes  a  vassal. 
1526'^Poland  recovers  part  of  Silesia  from  Hungary  by  conquest. 
.1611 — ^Elector  of  Brandenburg  succeeds  to  Duchy  of  East  Prussia.     (See 

Brandenburg.) 
1657 — ^Peace  of  Olivia.    Treaty  of  Wdilau.    Poland  recognizes  independence 

of  Duchy  of  East  Prussia  and  Elector  of  Brandenburg. 
1733-34 — ^Russia  conquers  large  part  of  Poland. 
1733 — ^War  of  Polish  succession. 
1772 — ^First  partition:   Catherine  II  of  Russia,  Maria  Theresa  of  Austria, 

Frederic  II  of  Prussia.    Lost  one-fourth  of  territory. 
1790 — ^Russia  being  engaged  in  Turkish  war,  Poland  contracted  alliance 

with  Prussia  whereby  the  latter  undertook  to  aid  Poland  against 

interference  by  a  foreign  nation  in  her  internal  affairs. 
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POLAUD  (Contmued). 

1 793 — Second  partition. 

1795 — Third  partition  after  insurrection  of  Kosciusko.  Exting^uishment  of 
the  kingdom. 

1815 — Congress  of  Vienna.  Russia  retained  part  of  Poland,  to  wit:  the 
Duchy  of  Warsaw.  Cracow  established  as  a  free  independent  and 
neutral  state  under  protection  of  Russia,  Austria  and  Prussia. 

1815 — ^Emperor  Alexander  granted  a  constitutional  charter  to  the  Kingdom 
of  Poland. 

1 830 — ^Revolution  in  Poland  in  consequence  <^  which  the  constituted  kingdom 
of  Poland  ceased  to  exist. 
Prior  to  1815,  Russia  had  nine-tenths  of  Poland.  By  Congress  of 
Vienna,  Russia  gave  up  to  Prussia  nearly  one-fourth  of  Grand 
Duchy  of  Warsaw,  Austria  secured  back  Tamapol,  which  she  had 
lost  to  Russia  in  1809.  Prussia  secured  Grand  Duchy  of  Posen. 
Remainder  <^  Grand  Duchy  of  Warsaw  was  constituted  into  the 
new  Kingdom  of  Poland,  irrevocably  bound  to  Russia  by  its 
constitution. 

1863 — Separate  government  extinguished  and  entirely  incorporated  with 
Russia. 

PORTUGAL. 

1095-1279 — A  Christian  state  acquired  full  territorial  expansion. 

13th  Century — ^A  kingdom. 

14th  and  15th  Centuries — Acquired  by  discovery  and  occupation:  Madeira, 

Azores,  Colonies  in  Africa,  East  Indies,  Eastern  half  of  modem 

Brazil  (q.  v.). 
1875— West  and  North  Coasts  of  Delagoa  Bay. 
Award  of  President  of  French  Republic  that  the  Portuguese  title  by 

discovery  and  settlement  extended  to  south  coast  of  Bay. 
1580— Conquered  by  Spain,  Philip  II;    by  force,  fraud  and  under  formal 

claim  to  the  throne  by  relationship  to  the  reigning  family.     Duke 

of  Braganza,  who  had  a  better  title,  was  bought  off  by  Philip. 
1640 — Recovered  independence  by  revolt.     House  of  Braganza. 
1 703 — Joined  in  the  war  of  the  Spanish  Succession  in  alliance  with  England. 

Methuen  Treaty,  1713. 
1 807 — Invaded  and  occupied  by  Napoleon.     Royal  family  escapes  to  Brazil. 
1808-1813— Peninsular  War. 
1825 — Death  of  John  VI  of  Portugal.     Emperor  Dom  Pedro  of  Brazil 

resigns  crown  of  Portugal  to  his  infant  daughter,  Dona  Maria,  as 

the  Constitution  of  Brazil,  provided  that  its  crown  should  never 

rest  on  the  same  head  as  that  of  Portugal. 
1910 — Revolution  against  king.    Republic  of  Portugal  established. 
191 1 — Republic  recognized  by  the  powers. 

PRUSSIA. 

A  Slavic  state  formed  and  governed  from  the  thirteenth  to  the 
sixteenth  centuries  by  Teutonic  knights. 
1 6th  Century — Grand  Master  converted  to  Lutheranism,  transformed  into 
hereditary  state. 
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PRUSSIA  (Continued). 

1466 — ^West  Prussia  became  incorporated  into  Poland. 

1618 — HohenzoUem,  Elector  of  Brandenburg,  succeeded  to  the  Duchy  of 

East  Prussia.     (See  Brandenburg.) 
1701 — Frederic  I,  Elector  of  Brandenburg,  assumed  title  of  King  in  Prussia 

or  King  of  Prussia;  recognized  by  the  Emperor  and  by  the  Treaty 

of  Utrecht  in  1713. 
1719-20 — By  treaty  of  Stockholm,  acquired  the  mouth  of  the  Elbe  and 

Stettin,  and  the  greater  part  of  Swedish  Pomerania. 
1 745 — ^Acquired  Dresden  and  almost  the  whole  of  Silesia. 
1759 — East  Prussia,  Brandenburg  and  Berlin  conquered  by  Russia. 
1762 — Russian  conquests  restored  to  Frederick  the  Great  by  Russia. 
1 763 — By  Treaty  of  Hubertsburg,  Austria  surrendered  all  claim  to  Silesia. 
1772 — First  partition  of  Poland:  West  Prussia  except  the  town  of  Daniig. 
1793-95 — Second  and  third   partition  of   Poland:    Lower  Valley  of  the 

Vistula  and  Warsaw. 
1815 — Member  of  Germanic  Confederation  for  a  part  only  of  her  dominions, 
1857 — ^Renounced  claim  to  Neufch&tel. 
1866 — Hanover,  Nassau,  Hesse-Cassel,  Schleswig-Holstein  and  Frankfort 

annexed. 
1866 — The  following  Houses  surrendered  their  sovereignty:  Anholt-Kothen, 

Anholt-Bemburg,      Hesse-Homburg,      Hohenzollem-Sigmaringen, 

Hohenzollem-Hechingen. 
1866 — Member  of  North  Germanic  Cbnfederation. 
1871 — Member  state  of  German  Empire.    King  of  Prussia  constituted 

German  Emperor. 

ROICB. 

City  on  Tiber  established  empire  over  almost  entire  ancient  world  by 
conquest. 

Divided  into  two  empires:  Eastern  Empire — Constantinople.  West- 
em  Empire — ^Rome. 

(a)  Western  Empire: 

493 — Overthn>wn  by  barbarians. 

800 — ^Revived  by  Qiarlemagne. 

United  what  are  now  France,  Germany,  Italy,  the  Netherlands  and 
Belgium,  which  he  styled  the  Roman  Empire. 

962 — ^Reconstructed  by  Otto  the  Great,  styled  "Holy  Roman  Empire." 
The  Emperor  was  elected  by  the  Electoral  College,  which,  as  con- 
stituted by  the  Golden  Btdl  of  Charles  IV  in  1356,  was  composed 
of  the  following  seven  electors:  Archbishop  of  Mainz  (Mayence), 
Archbishop  of  Cologne,  Archbishop  of  Trier  (Treves),  King  of 
Bohemia,  Duke  of  Saxony,  Margrave  of  Brandenburg,  Count 
Palatine  of  the  Rhine. 

1806— Francis  II  last  and  120th  emperor  from  Augustus  resigns,  end  of 
Holy  Roman  Empire. 

(b)  Eastern  Empire: 

1453 — Overthrown  by  the  Seljuk  Turks.    Constantinople  taken^  establishing 
the  state  of  the  Ottoman  Porte. 
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ROUMAinA. 

Moldavia  and  WaHachia. 

Provinces   in   Eastern   Empire.    Conquered   by   Turkey.    Chiefiy 

inhabited  by  Christians.    Given  privileges  by  various  Sultans  I7 

ordinances  called  "Capitulations"  dating  from  1396. 
i856 — Treaty  of  Paris.    Erected  into  autonomous  prindpality  with  Turkey 

as  suzerain. 
1865 — ^United  as  Roumania  under  Alexander  I. 
1866 — Prince  Charles  invested  with  dignity  of  hereditary  prince  without 

power  to  conclude  treaties,  which  nevertheless  were  entered  into. 
1877^Declared  its  independence. 
1878 — ^Independence  recognized  by  Treaty  of  Berlin  on  conditions  as  to 

freedom  of  worship. 
1881 — Declared  a  kingdom. 
1913 — Joined  second  Balkan  war,  and  as  a  result  acquired  from  Bulgaria 

the  Dobrudja  region  north  and  east  of  a  line  drawn  from  Turkukai 

to  Boltchik. 

RUSSU. 

862 — Rurik,  a  Scandinavian  prince,  established  a  government  at  Novgorod. 
Russians  occupied  by  immigration  and  colonization  territory  east 

and  south  of  Moscow. 
1020— Country  from  Baltic  to  Black  Sea  and  Volga  to  Carpathian  Mountains 

under  rule  of  Vladimir, 
I3th  Century — Conquered  by  Moguls  or  Tartars. 
15th  Century — Independent  of  Tartars. 
1462-1505 — Ivan  III  conquered  Novogorod. 

1613 — ^Family  of  Romanoff  raised  to  throne,  Michael  Romanoff,  by  election. 
1667 — Acquired  from  Poland  Kiev,  Smolensk  and  Eastern  Ukraine,  River 

Dneiper  boundary  between  Poland  and  Russia. 
1698-1725 — ^Azov  on  Black  Sea  from  Turks  by  conquest  then  receded  to 

Turkey. 
1721 — ^From  Sweden  by  Treaty  of  Nystad,  Karelia,  Ingria,  Esthonia*  Livonia 

and  a  narrow  strip  of  Gulf  of  Finland. 
1721 — Peter  the  Great  assumed  title  of  Emperor  and  Autocrat  of  all  the 

Russias. 
1740 — Sweden  cedes  Southern  Finland. 
1774 — Treaty  of  Kechuk  Kainarji   (Russo-Turkish  War)  acquired  from 

Turkey   Azov   on   Black   Sea   and   adjacent   territory.     Turkey 

recognized  Russian  supremacy  over  all  land  north  of  Black  Sea, 

Moldavia,  Wallachia  and  Greece  recovered  by  Turkey.    Russia 

obtained  right  of  free  navigation  in  Turkish  waters. 
1772 — ^First  partition  of  Poland  obtained  all  country  east  of  Duna  and 

Dneiper  Rivers. 
1 792 — Dneister  River  fixed  as  boundary  between  Russia  and  Turkey. 
1793-95 — Second  and  third  partition  of  Poland  acquired  major  part  of 

Poland,  Warsaw,  Ruthunia  and  Lithunia. 
Now  has  protectorate  over  the  Khanades  of  Khiva  and  Bokhara. 
1795 — Duchy  of  Courland  merged  into  Russia. 
181 2 — Treaty  of  Bucharest  between  Russia  and  Ttu-key.    Advanced  Russian 

frontier  to  the  Pruth  and  to  the  northern  branch  of  the  Danube. 
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RUSSIA  (Continued). 

1815 — ^Alexander  I,  prior  to  1815,  acquired  by  war  Finland  from  Sweden; 
Grand  Duchy  of  Warsaw  from  Poland;  District  of  Biolystok  from 
Prussia;  Province  of  Tamapol  from  Austria;  Bessarabia  from 
Turkey;  Geoi^ia,  Dagertan,  Imeretia  and  Goria  from  Persia. 

1826 — Servia  granted  autonomous  government. 

1858 — Treaty  of  Aigun,  acquired  the  greater  part  of  the  basin  of  the  Amur 
from  China. 

1864 — ^Final  conquest  of  the  Circassians  by  Russia. 

1875 — April  5 — Island  of  Saghalien  ceded  by  Japan  to  Russia. 

1876 — ^February  20 — ^Khokand  annexed  to  Russia,  as  Ferghana. 

1878 — Treaty  of  San  Stefano  received  part  of  Armenia  and  a  strip  of  the 
Dobrudja. 

1878 — By  Treaty  of  Berlin  regained  from  Roumania  a  strip  of  Bessarabia 
north  of  the  Danube  Delta  and  east  of  the  Pruth,  which  she  had 
lost  in  the  Crimean  War.  Restored  Armenian  districts  and 
Ardahan,  Kars  and  Batoum. 

1884 — ^February  14 — ^Annexation  of  Merv  (Central  Asia)  by  Russia. 


SALVADOR,  SAN. 

1524 — Spanish  invaded  country.    Established  colony.    Part  of  captaincy- 
general  of  Guatemala,  then  a  vice-royalty  of  Mexico. 
1821 — Joined  Central  American  Federation. 
1822 — ^Federation  incorporated  in  Mexico. 
1822 — ^Federation  independent  of  Mexico. 
1839 — Central  American  Federation  dissolved. 
1841 — Salvador  formally  withdrew  and  declared  its  independence. 

8AM0S. 

1566— Conquered  by  Tturks. 

1835 — Constituted  an  autonomous  principality,  subject  to  suserainty  of 
Turkey  without  tribute.  Governed  by  a  high  commissioner 
appointed  with  assent  of  Great  Britain,  France  and  Russia. 

8AR  ICARINO. 

San  Marino  republic. 

Enjoyed  protection  of  the  Pope  under  formal  treaty. 
1631 — ^Formal  acknowledgment  of  independence  of,  by  Pope  Urban  VIII. 
1739— Subjected  to  Pope,  who,  however,  restored  the  Republic. 
1860  has  been  in  a  state  of  war  with  Austria. 


SANTO  DOMINGO. 

1844 — ^Revolt  from  Haiti  (q.  v.). 

1861 — Annexed  to  Spain. 

1865 — ^Independent  of  Spain  by  revolt. 

SAZONT. 

Originally  a  vast  duchy  comprising  all  Northwest  Germany. 
1423 — ^Made  an  elector  of  the  Empire.    Restricted  in  thirteenth  century  to 
district  on  the  upper  Elbe. 
United  with  Poland  during  eighteenth  century. 
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SAXONY  (Continued). 

1866 — Compelled  to  join  North  German  Confederation. 
1871 — Member  of  German  Empire. 

SCOTLAIVD. 

1260 — Hebrides  and  Isle  of  Man  from  Norway. 
1328 — England  acknowledged  independence  of  Scotland. 
1603 — Personal  union  with  England. 

1707 — Treaty  of  union  between  England  and  Scotland  ratified  by  act  of 
union,  5  Anne,  Ch.  8. 

SERVU. 

Chief  of  German  Race,  assumed  title  of  Emperor  of  the  East. 
15th   Century — Conquered  by  Turkey  and  Hungary.     Divided  between 

Austria  and  the  Porte. 
1718 — Treaty  of  Passarowitz.    Porte  ceded  north  of  Servia  with  capital  of 

Belgrade  to  Austria. 
1 739 — Treaty  of  Belgrade.    Porte  regained  this  territory. 
1804 — Struggle  for  liberty  began. 
1826 — Treaty  of  Bucharest  between  Russia  and  the  Porte  provided  for  local 

autonomy  under  its  own  princes,  subject  to  the  sovereignty  of 

Turkey.    Recognized  by  the  payment  of  tribute. 
-1878 — ^August  21 — Declared  its  independence. 
1878 — By  the  Treaty  of  Berlin,  independent.    Freedom  of  worship. 
1882 — Recognized.    Prince  took  title  of  King. 

SIAM. 

Ancient  independent  kingdom.  Great  Britain  and  France  have 
obtained  certain  concessions  of  territory  and  have  guaranteed 
future  integrity  of  Siamese  territory. 

SICILIES,  TWO. 

Embraces  kingdoms  of  Sicily  and  Italy  sometimes  known  as  Kingdom 
of  Naples. 

Suzerain  of  the  Pope  and  the  Emperors. 
1061 — Norman  Knights  set  up  state. 
1 194 — Conquered  by  Emperor  Henry  II. 

1282 — Sicily  revolted  and  was  united  with  Kingdom  of  Arragon. 
1435 — Naples  conquered  by  King  of  Arragon. 
1442 — King  of  Arragon  became  King  of  Two  Sicilies. 

For  centuries  alternatively  occupied  by  Prance  and  Spain. 
1713 — Treaty  of  Utrecht.     Naples  given  to  Austria,  Sicily  to  Savoy. 
1720 — Savoy  transfers  Sicily  to  Austria  in  exchange  for  Sardinia. 
1734 — Don  Carlos,  son  of  Philip  II  of  Spain,  conquered. 
1735 — ^Recognized  by  Treaty  of  Vienna  as  King  of  the  Two  Sicilies. 
1815 — ^Ferdinand  restored,  united  Naples  and  Sicily  into  Kingdom  of  Two 

Sicilies. 
1860-61 — Incorporated  in  the  Kingdom  of  Italy. 
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SOUTH  AFRICAN^RBPUBLIC. 

1836 — ^A  number  of  Dutch  farmers  left  Cape  Colony,  went  into  the  wilds  of 

South  Africa  and  founded  a  state. 
1877 — Fully  established  independent  state. 
1881 — Convention  of  Pretoria.    Established  as  a  republic  imder  suserainty 

of  the  Queen  of  the  United  Kingdom,  without  defining  that  term, 

but  with  articles  expressing  the  respective  rights  of  the  parties. 
1884 — Convention  of  London.    Articles  dianged  and  word  "suserainty" 

not  repeated. 
Conquered  by  England,  becoming  Transvaal  Colony. 
1902 — May  31 — ^Peace  Treaty  of  Vereeniging.    Union  with  Great  Britain. 

« 

SPAIN. 

Under  Mohammedan  control  early  in  eighth  century. 
Various  small  Christian  states  appeared,  which  drove  out  the  Moham- 
medsMOS  and  combined  among  themselves,  to  wit:    Barcelona, 
Arragon,  Navarre,  Castile,  Leon,  PortugaL  i 

1 3th  Century — Castile  and  Leon  united  by  Ferdinand  III  who  takes  Cordova,  | 

Seville  and  Cadiz  from  the  Moors. 

13th  Century — Five  kingdoms  in  Spain  after  overthrow  of  the  Saracens,  to 
wit:  Castile,  Arragon,  Portugal,  Navarre,  Granada. 

1379 — ^Union  of  Castile  and  Arragon  under  Ferdinand  II  and  Isabella,. 

1282 — ^Alfonso  V  of  Arragon,  unites  the  crowns  of  the  Two  Sicilies. 

1492 — Disappearance  of  the  Moorish  power  in  Spain. 

1503 — ^Ferdinand  acquires  Naples,  Sicily,  Milan,  Sardinia. 

1549-1555 — Philip  of  Spain  receives  the  Netherlands. 

1556 — Philip  II,  King  of  Spain,  Netherlands,  Milan,  the  Sicilies  and  American 
possessions. 

1512 — Navarre  annexed. 

15 16 — Charles  I,  King  of  all  Spain  and  the  Netherlands. 

1763 — Treaty  of  Paris.    Florida  ceded  to  Great  Britain. 

1861 — Santo  Domingo  declared  annexed  to  Spain  by  Santana. 

1899 — ^January  1 — Cuba:  End  of  Spanish  sovereignty,  military  rule  of  the 
United  States. 

1898 — ^August  6 — Philippine  Islands:  Aguinaldo,  having  organized  a  pro- 
visional government,  appeals  to  the  powers  for  the  recognition  of 
Philippine  independence. 

SWBDBlf. 

1523 — Independent  of  Denmark. 

1561 — Esthonia  conquered  from  Russia,  who  renounced  her  pretensions  in 

1617. 
1621-29 — Livonia  captured  from  Poland.    Formally  relinquished  by  latter 

in  1660. 
1648 — A  member  of  the  Germanic  Confederation.    Acquired  by  treaty  of 

Westphalia:  Western  Pomerania,  Island  of  Rugen  and  secularized 

Bishopric  of  Bremen  and  Verden. 
1660 — Conquered  from  Denmark:  Scania,  Luvinia,  Esthonia. 
1697-1718 — ^Extensive  conquests  from,  by  Peter  the  Great.  • 

1719-20 — Treaty  of  Stocldiolm  ceded  Bremen  and  Verden  to  Hanover, 

mouth  of  Oder  and  city  of  Stettin  to  Prussia. 
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SWEDElf  (Continued). 

1721 — Treaty  of  Nystad,  ceded  to  Russia,  sovereignty  over  Karelia,  Ingria, 

Esthonia  and  Livonia,  and  a  narrow  strip  of  Southern  Finland. 
1809 — Finland  conquered  by  Russia. 
1814 — ^With  aid  of  Great  Britain  compelled  Denmark  to  cede  Norway  to  her, 

ceding  to  Denmark  Swedish  possessions  in  Pomerania. 
1815 — ^Real  union  with  Norway  established  by  Coxigress  of  Vienna. 
1905 — October  26 — ^Real  union  abolished  by  Treaty  of  Karlstad.    Sweden 

and  Norway  independent  of  each  other. 

SWrrZBRLAND  (HELVITIA). 

1648 — ^Independence  recognized  by  Peace  of  Westphalia.    Thirteen  cantons. 

1798— April  12— First  United  Helvitian  Constitution, 

1707 — On  death  of  the  Duchess  of  Nemours,  the  State  of  Neufch&tel  trans- 
ferred the  fief  of  their  principality  to  the  King  of  Prussia  as  repre- 
sentative of  the  House  of  Colona  with  a  reservation  of  their  liberties 
and  treaties  of  alliance  with  Swiss  Cantons. 

1713 — ^Recognized  by  Ninth  Article  of  Treaty  of  Utrecht. 

1803 — New  constitution.    Confederation  abolished;  simple  republic 

1813 — Confederation  re-established. 

1815 — Neutralized  by  Congress  of  Vienna,  Art.  84. 

Geneva,  Valais,  NaufchAtel  added  to  other  nineteen  cantons. 

1815 — ^August  7 — Federal  pact  of  the  twenty-two  cantons. 

1848 — September  12 — ^New  Federal  Constitution. 

1874 — May  29 — ^Revision  of  Constitution  of  1848. 

The  present  member  states  of  Switzerland  are:  Zurich,  Berne,  Lucerne, 
Uri,  Schwyz,  Unterwalden  (ob  imd  nid  dem  Wald),  Glarus,  Zug, 
Fribourg,  Soleure,  Basle  (Stadt  imd  Landschaft),  SchaShausen, 
Appenzell  (beider  Rhoden),  St.  Gall,  Grisons,  Aargau,  Thuigau, 
Tessin,  Vaud,  Valais,  Neufchatel,  Geneva. 

THIBET  or  TIBET. 

Dependency  of  China. 

Status  doubtful. 

Subject  of  controversy  between  China,  Great  Britain  and  Russia. 

TUNIS. 

1525 — Conquered  by  Turks. 

1705 — Practically  independent  under  Hussein  ben  AIL 

1881 — Protectorate  of  France. 

TURKEY. 

A  state  composed  of  people  called  Turks  which  arose  in  Asia  Minor 
prior  to  the  tenth  century  and  extended  its  cooquests  over  part  of 
Europe. 
1453 — Constantinople  captured. 
1475 — Crimea  subjugated. 
'   1479 — Lemnos  and  Albania  conquered  from  Venice. 
1516 — Syria  conquered  from  the  Egyptian  Mamelukes. 
151 7 — Egypt  conquered. 
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TURKBT  (Continued). 

1573 — Cyprus  conquered  from  Venetia. 

1595 — Loses  part  of  Hungary.    Wallachia  revolts. 

1856 — ^Recognized  as  a  member  of  the  family  of  nations  by  the  Peace  of 
Paris  on  conclusion  of  the  Crimean  War. 

1878 — Treaty  of  Berlin.  Territory  left  in  Europe  consisted  of  Constan- 
tinople, Adrianople,  Rumelia,  Bulgaria  (Macedonia),  Eastern 
Rumelia,  Albania,  Opirus  and  Novi-Bazar. 

1881 — Cedes  Thessaly  to  Greece  in  ratification  of  her  boundary  as  provided 
for  in  the  Congress  of  Berlin. 
By  Balkan  Wars  lost  all  territory  in  Europe  except  Constantinople, 
Adrianoplc  and  Uttle  surrounding  territory,  retaining  Asia  Minor, 
Armenia,  Kurdistan,  Syria,  Mesopotamia  and  Arabia. 

TUSCANY. 

1737 — ^Throne  left  vacant  by  death  of  the  last  of  the  Medici  at  dose  of  the 
War  of  the  Polish  Succession  and  was  handed  over  to  France. 
Was  annexed  to  the  domains  of  the  reigning  House  of  Austria,  and  on 
the  marriage  of  the  Duke  with  Maria  Theresa  became  an  inherit- 
ance of  the  younger  soas,  and  at  the  death  of  Francis  fell  to  his 
younger  son  Leopold. 

1859 — Grand  Duke  driven  out. 

I860 — People  by  plebiscite  voted  union  with  Italy. 

UNITED  STATES  OF  AMERICA. 

Colonies  of  North  America  occupied  by  settlers  from  various  countries 
became  thirteen  colonies  of  Great  Britain,  to  wit:  Connecticut, 
Delaware,  Georgia,  Maryland,  Massachusetts,  New  Hampshire, 
New  Jersey,  New  York,  North  Carolina,  Pennsylvania,  Rhode 
Island,  South  Carolina,  Virginia. 

1774 — Continental  Congress  meets. 

1777 — November  15 — "Articles  of  Confederation  and  Perpetual  Union" 
agreed  to. 

1778 — February  6 — Treaty  of  Alliance  with  France. 

1781 — ^February  1 — ^Ratification  of  Articles  of  Confederation. 

1782 — October — Treaty  with  United  Netherlands. 

1783 — Peace  of  Versailles.  Treaty  with  Great  Britain.  Independence 
acknowledged. 

1787 — Federal  Constitution  adopted. 

Additional  states  have  been  admitted  to  the  Union,  as  follows,  with 
date  of  admission:  Alabama  (1819),  Arizona  (1912),  Arkansas 
(1836),  CaHfomia  (1850),  Colorado  (1876),  Florida  (1845),  Idaho 
(1890),  Illinois  (1818),  Indiana  (1816),  Iowa  (1845),  Kansas  (1861), 
Kentucky  (1792),  Louisiana  (1812),  Maine  (1820).  Michigan  (1837), 
Minnesota  (1858),  Mississippi  (1817),  Missouri  (1821),  Montana 
(1889),  Nebraska  (1867),  Nevada  (1864),  New  Mexico  (1912), 
North  Dakota  (1889),  Ohio  (1802),  Oklahoma  (1907),  Oregon 
(1859),  South  Dakota  (1889>,  Tennessee  (1796),  Texas  (1845), 
Utah  (1896),  Vertnont  (1791),  Washington  (1889),  West  Virginia 
(1862-63),  WifiOOnstn  (1846),  Wyoming  (1890). 
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UNITED  STATES  OF  AMERICA  (Continued). 

TERRITORIAL  EXPANSION  OF  THE  UNITED  STATES. 


Louisiana. 
Ploridas. 

Texas. 


Oregon. 

California  and 
New  Mexico. 

Mesilla  Valley. 

Alaska. 

Hawaiian  Islands. 
Sandwich  Islands. 


Philippine  Islands. 


Porto  Rico. 


Cuba. 


From  France  by  treaty  of  April  30,  1803. 

From  Spain  by  treaty  of  February  22,  1819.  Formal 
transfer  July  10,  1821. 

(a)  By  treaty  of  February  22,  1819,  territory  called  Texas, 
lying  between  Rio  Grande  and  Sabine,  was  acknowl- 
edged to  belong  to  Spain. 

(b)  Became  part  of  Mexico  when  that  state  declared  its 
independence  of  Spain.     (See  Mexico.) 

(c)  Texas  declared  its  independence  of  Mexico,  March  2, 

1836.  . 

(d)  Treaty  of  annexation  April  12,  1844,  rejected  by  Senate. 

(e)  Texas  admitted  by  joint  resolution  of  March  1,  1845. 

By  treaty  of  June  15,  1846,  with  Great  Britain. 

By  treaty  of  Guadalupe  Hidalgo,  February  2,  1848,  termi- 
nating the  Mexican  War. 

By  treaty  of  December  30,  1853,  from  Mexico,  Gadsden 
pturchase.  i 

By  treaty  of  March  30,  1867,  at  Washington,  from  Russia. 

(a)  Seized  by  British  man-of-war  in  1843. 

(b)  Jime  25,  1843,  seizure  disavowed  by  Great  Britain. 

(c)  1893.    Revolution,  and  provisional  government  set  up. 

(d)  Annex^  to  United  States  by  treaty  of  June  16,  1897. 
While  this  treaty  was  pending  in  the  Senate,  the  islands 
were  annexed  by  joint  resolution  approved  July  7,  1898. 

(e)  Government  of  islands  provided  for  by  Act  of  Con- 
gress of  April  30,  1900. 

Philippines  and  Guam  acquired  from  Spain  by  treaty  of 
December  10, 1898,  terminating  Spanish-American  War. 

Supplemental  treaty  of  November  7,  1900,  as  to  certain 
small  islands  of  the  Philippines. 

Island  of  Porto  Rico  from  Spain  by  treaty  of  December  10, 

1898. 
Act  of  Congress  for  the  government  of  Porto  Rico  April  12 

and  May  1,  1900. 

Cuba  had  been  conquered  in  the  Spanish-American  War. 
By  treaty  of  December  10,  1898,  Spain  ceded  Cuba,  and  in 

Article  I  provided  that  it  should  be  occupied  by  the 

United   States,   who  during  such  occupation,  should 

protect  life  and  property. 
By  joint  resolution  of  April  20,   1898,  Congress  expressly 

disclaimed   any  idea  to   extend  control   over   Cuba 

except  for  the  pacification  thereof. 
American  evacuation  provided  for  by  Act  of  March  2,  1901. 
Piatt  amendment  excepting  the  Isle  of  Pines. 
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UlflTBD  STATES  OF  AMERICA  (Ccmtmued). 

Tutuila  Island  By  treaty  of  partition  of  December  2,  1899,  between  Great 

and  other  Britain,  Germany  and  the  United  States,  the  latter 

Samoan  Islands.  acquired  sole  jurisdiction  of  certain  of  these  islands. 

Germany  acquired  sole  jurisdiction  over  others. 

Horseshoe  Reef  in    Ceded  by  Great   Britain  to  United  States  by  treaty  of 
Lake  Erie.  December  9,  1850. 

Brooks  or  Midway    Claimed  by  United  States  by  discovery  and  occupation. 
Islands,  1000  miles 
west  of  Honolulu. 

Wake'^  Island.  Occupied  by  United  States  man-of-war  January  17,  1899 

Claimed  by  United  States  by  discovery  and  occupation* 

Guano  Islands.         (a)  Title  of  United  States  by  discovery. 

(b)  Islands  annexed  by  President  of  United  States  upon 
conditions  provided  in  Act  of  Congress  of  August  18, 
1856. 

Danish  West  Indies  Acquired  by  United  States  from  Denmark  by  treaty  of 
(Virgin  Islands).  New  York  and  Washington,  August  4,  1916. 

URUGUAY. 

1515 — Discovered  and  conquered  by  Spain.  Vice-royalty  of  La  Plata. 
Part  of  cotmtry  occupied  by  Portuguese,  during  fifteenth  and 
sixteenth  centuries. 

1777 — Treaty  of  San  Ildefonso,  by  which  formally  ceded  by  Portugal  to 
Spain. 

1810 — Declared  a  part  of  United  Provinces  of  La  Plata. 

1824 — Occupied  by  Brazil  under  claim  of  emperor. 

1825 — Brazilian  troops  driven  out. 

1830 — Treaty  made  between  Brazil  and  Argentine  Republic.  Both  coun- 
tries recognize  independence  of  Uruguay. 

1830— Constitutional  Republic  of  Uruguay. 

VENEZUELA. 

1498 — Discovered  by  Spain.    Spanish  colony. 

1545 — Spanish  domain  established. 

1742 — Captaincy-general  of  Venezuela  established. 

1777 — Provinces  of  Nueva  Andaluda,  Guayana,  Maracaibo,  formeriy  a 

part  of  New  Granada  added,  which  provinces  with  this  addition 

formed  area  of  present  Venezuela. 
1819 — ^A  state  of  Greater  Colombia. 
1830 — Seceded  and  established  independence. 

VENICE. 

Originated  by  settlement,  occupation  and  conquest  of  a  strip  of  land 
at  the  head  of  the  Adriatic  Sea.  By  conquest  gradually  acquired 
lands  along  the  Adriatic  and  islands  around  Greece.  These  pos- 
sessions were  gradually  conquered  from  Venice  by  the  Turks. 

1570 — Cyprus  conquered  by  Turks. 

1669 — Crete  conquered  by  the  Turks. 
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VBRICB  (Continued). 

1 797 — Peace  of  Campo  Formio.    Venetian  Republic,  which  had  maintained 

its  independence  to  that  time,  annexed  to  Austria. 
1866— -Treaty  of  Prague.    Austria  ceded  to  Napoleon  III,  who  in  turn 

ceded  to  Italy. 

VIRGm  ISLANDS— DANISH  WEST  INDIES. 

Discovered  by  Columbus. 

(a)  St.  Thomas. 

1671 — On  forming  of  West  India  and  Guinea  Company  at  Copenhagen* 
the  island  passed  definitely  tmder  Danish  control  and  so 
remained  until  August,  1916,  except  from  1807  to  1815,  during 
which  was  imder  adverse  military  occupation. 

(b)  St.  John. 

1684 — ^Formal  possession  taken  by  Denmark;  was  continued  there- 
after the  same  as  in  the  case  of  St.  Thomas. 

(c)  Santa  Cruz  (St.  Croix). 

Discovered  by  Columbus  and  then  contended  for  by  several 

nations,  French  finally  prevailing  and  remaining  in  oontroL 
1651 — Commandant  dePoincey,  of  the  Knights  of  Malta,  bought  St. 

Christopher,  St.  Martin,  St.  Bartholomew,  Tortuga  and  Santa 

Cruz  for  120,000  livres. 
1653 — Commandant  dePoincey  ceded  these  islands  to  the  Knights  of 

Malta. 
1683 — Title  of  Knights  of  Malta  confirmed  by  royal  concession  signed 

by  Louis  XIV. 
1720 — French  abandoned  the  islands. 
1727 — ^French  again  took  possession. 

1753 — Sold  by  France  to  Denmark  for  750,000  French  livres. 
1758 — ^All  three  islands  taken   over  by  Danish  Crown  from  Danish 

West  India  Company. 
1918— Sold  by  Denmark   to  United  States  of  America.     Treaty  of 

August  4,  1916. 
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AERIAL  space  over  land §224 

AERIAL  space  over  sea §302 

AERIAL  War 143  n» 

AFFIRMATIVE  servitudes. ...  331  n" 

AFGHANISTAN 108n»,  151 

AFRICA,  the 421  n" 

AFRICAN  rivers 296  n 

AFRICAN  slave  trade 387  n 

AFRICAN  War 142  n* 

AGADIR  incident 307  n« 

AGE  of  man 39 

AGENTS  of  a  state 193 

AGLIARDI,  Papal  Nuncio 228  n 

TAGREGATION 207  n» 

ALABAMA,  the 199  n 

ALAND  Islands 466  n 

ALASKA 285  n»,  315  n" 

ALBERT,  Archduke 209  n 

ALERTA,  the,  9  Cr.  359,  180  n*,  196  n 
ALEXANDER,  King  of  Servia. .  185  n» 

ALEXANDER  the  Great 320  n* 

ALEXANDRIA,  siege  of .  283n",  266  n 
ALFRED,  the  (3  DaU.  306)  2 1 1  n,  202  n 


(i) 


ALGARVE 320n 

ALGEBRAIC  formula 47  n« 

ALGIERS 

Denmark,  action  against,  for 

seizing  British  ships 378  n* 

U.  S.  A.,  action  agamst 378  n* 

ALIEN 11  n» 

ALIENS 

Affected,  how §439 

Anarchy  and 35 

Attitude  toward |426 

Burdens  of  government |444 

Capitulations |461 

Change  in  government §457 

Color 10 

Copyrights 5451 

Damage  by 6455 

Dependent  state  and §458 

Eastern  states  in §469 

Educational  privileges 21  n" 

Eminent  domain |446 

Exclusion  of |429 

Expulsion  of 6429 

Extradition  q.  v §462 

Government,  changes  in 30 

Hostility  to  state 19 

Immunity  of 21 

Interests  involved §436 

Immovables,  ownership  of §450 

Individuals  and §441 

Involuntary  entry  into |435 

Jurisdiction  of  state  over |437 

Labor  laws §465 

Learned  professions,  member- 
ship in §443 

Loans  of  state |469 

Manner  of  entry §435 

Manner  in  whidi  affected §439 

Martial  law 29 

Membership  in  the  state . .  §§430,  442 

Military  service §447 

Militia §447 

Mob  violence |453 

Movables,  ownerdiip  of |449 

Obligations  of  a  state 6469 

Passing  through §435 

Patents .• 6451 

Permanent  residence §435 

Personal  property,  ownership  of,  5449 

Personal  characteristics  of §455 

Police  duty §447 
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ALIENS  {Continued) 

Police  power  and §446 

Political  power  of  the  state ....  §440 

Protection  of §459 

Purpose  of  entry 5^35 

Race 10 

.    Religion §456 

Remedial  law §452 

State  act  and §440 

State  life,  changes  in §457 

Taxes §445 

Treaties,  as  to §438 

Vessels,  ownership  of §45 1 

Voluntary  entry §435 

ALLANTON.  the 387  n» 

ALLEN  V.  HAMMOND.  1 1  Pet. 

63 365  n* 

ALLIANCE,  treaties  of 425  n" 

ALLIES  (1914-1918) 

Armistice  by 267  n,  268  n 

Forbearance  of 261  n 

Humanity  of 261  n 

Wounded,  treatment  of 259  n" 

ALLIES  Crimean  War 

Private  property  on  invasion 

of  enemy  country 332  n" 

Requisitions  and  contributions 

335  n" 

ALLIES,  definition  of 620 

ALMA,  the,  15  L.  T.  R.  N.  S. 

633 397  n 

ALPHONSO,  King  of  Castile 

198n,  320n,65n* 
ALSACE-LORRAINE 

Allies,  conquest  by  (1918) 313  n* 

Debt,  apportionment  of  (1648, 

1871) 328  n« 

France,  interest  of,  in  (1870- 

1919) 278  n« 

Germany,  conquest  by 

95n»«.  313n».  332n.  290n' 
Inhabitants    on    transfer    of 

(1870) 325  n»* 

Transfer  of  (1648) 328  n« 

Treaties,  incorporation  of, 

on 465  n»» 

ALVA,  Duke  of 224  n 

ALVEAR,  General 258  n» 

ALWINA.  the,  T.  L.  R.  32,  494.  385  n> 

AMAKOMEN  River 296  n 

AMAZON  River 296  n 

AMBASSADORS  (see  Envoys) 

r AMBUSCADE,  the 372  n" 

AMEDIE,  the.  1  Act.  Rep.  240.  .368  n 
AMELIA,    the,    4    Phila.    412 

(1861) 365  n» 

AMELIA  ISLAND 72  n" 

AMERICAN    Baptist   Church, 

Rio  Janeiro 30  n* 

AMERICAN  Indians 78  n 


AMERICAN  international  law,  162  n> 

AMERICAN  War 142  n* 

AMITY,  treaties  of 425  n" 

AMPHICTYONIC  council 310  n 

AMSTERDAM,  blockade  of 396  n 

ANARCHY 189,  464,  347,  410  n« 

ANCIENT  War 142  n* 

ANDORRA 

International  status  of 106  n* 

Protection  of 78  n* 

Statehood  of 90  n" 

ANDRE,  Major 250  n» 

ANDREWS,  William  Whiting 

189  n«<,  190  n 

ANEMONE,  the 388  n" 

ANGARY 329  n« 

ANN,  the 365  n» 

ANNA,  the,  5  C.  Rob.  373, 377  n»,  198  n 

ANNABON.  Island  of 315  n" 

ANNA  DOROTHEA,  the  (3  C. 

Rob.  223) 379  n» 

ANNAM 78n 

ANNE,  Empress  of  Russia 99  n 

ANNE,  the,  3  Wheat.  435 198n 

ANNE,  the,  3  C.  Rob.  91,  n 380  n 

ANTARCTIC  Region 304  n» 

ANTARCTIC  Sea 346n 

ANTELOUPE,  the  (10  Wheat. 

66) 368  n 

ANTIVARI 

Berlin,  treat  of ,  as  to 332  n 

Men-of-war,  restrictions 382  n* 

ANTONIO  JOHANNA,  the  (I 

Wheat.  159) 370  n» 

ANTONELLI,  Cardinal 92  n 

ANTWERP,  a  commercial  port,  331  n" 

ANTWERP,  privileges  in 331  n" 

APPAM.  the,  243  U.  S.  124 202  n 

APPLICATION  of  International 

law §112 

APOLLO,  the,  4  C.  Rob.  158.  .383  n" 

ARABT.  PASHA,  case  of 266  n 

ARABIA,  sea  of 346n 

ARAL  Sea 346n 

ARBITRATION ^545 

ARBITRATION,  treaties  of. .  .425  n» 

ARCHIPELAGO 378  n" 

ARCHIPIELAGO  de  los  Can- 

arios 378  n" 

ARCHIVES 307. 311 

ARCIFINTOUS  stetes 298  n 

ARCIFINIUS  land 298  n« 

ARCTIC  Sea 346n 

ARGENTINE  REPUBLIC 

Blockade  of 118  n» 

Envoy  of,  in  U.  S.  A 258  n* 

Prance,  blockade  by  (1838-40, 

1845-48) 118  n» 

German  ambassador,  dis.  of 

228  n,  255  n* 
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ARGENTINE  {Continued) 

Government  of 86  n* 

Great  Britain,  block,  by  ( 1 845- 

48) 118  n" 

International  status  of 106  n* 

Japan,  sale  of  warship  to  (1903) 

178  n" 
Luxberg,  Count,  dis.  of. .  228  n,  255  n 

Paraguay  River 296  n 

Parana  River 296  n 

Rivers  of 296  n 

United  States  of  America,  Delay  of 
Minister,  252  n;  safe  conduct  of 
messenger  of,  247  n* 

Uruguay  River 296  n 

Warship,   sale   of   to   Japan 

(1903) 178  n« 

ARGUELLES,  extradition  of 45  n» 

ARIEL,  the  (1 1  Moo.  P.  C.  1 19) 

439  n" 

ARIZONA  labor  law 31  n»« 

ARLES,  kingdom  of 320  n 

ARMED  forces 

Enlisted  men  unattached (515 

Hostilities,  conduct  of |741 

Officers  of §515 

Overt  act,  to  accomplish {514 

Peaceful  passage {513 

ARMED  neutrality 169  n* 

ARMED  NEUTRALITY  of  Bal- 

tic  powers  (1780,  1800) 367  n 

ARMED  ships  of  war 380 

ARMISTICE 425  n»,  266.  267  n»» 

ARNOLD,  General 250  n» 

ARRAGON 209  n»,  65  n»,  101  n» 

ARRANGEMENTS 425  n»* 

ARRAS,  capitulation  of  1640. .  .325  n" 

ARSENALS 307 

ART,,  works  of 311 

ART,  works  of,  seizure  of 311  n^ 

ART,  works  of,  seizure  on  high 

seas  . .  365  n" 

ARTIFICIAL  boundaries /.' .' ....  298 

ARTILLERY,  range  of 377 

ARTOIS 320  n 

ARYOL.  the. 314  n" 

ASGILL.  Captain 260  n» 

ASIATIC  rivers 297  n 

ASIATIC  War 142  n* 

ASSASSINATION  of  heads  of 

state 48  n^ 

ASSIGNATUS,  per  universita- 

tum 298  n* 

ASSOCIATION,  treaties  of. . .  .425  n" 

ASTROLABE,  the 364  n" 

ASYLUM 

Definition  of {1 84 

Domicile  of  envoy  in { 1 84 

Legation  in 1 184 

Merchant  vessel  in . .  ^ {326 


ASYLUM 
South  American  Republics  in. .  {184 

Warship  in {322 

ATALANTA,  the  (6  C.  Rob.  440) 

372  n» 

ATH,  Portress  of 331  n" 

ATHENS,  blockade  of 397  n» 

ATHENS,  envoy  in 249  n" 

ATHENS,    Persia,    intercourse 

ATHENS,  tribal' jurisdiction  in. .    126 

AUSTERLITZ.  pillar  of 312  n« 

I'AUBESPINE 224  n 

AUSTRIA 

Armistice  (1918) 267  n" 

Art.  seizure  of  works  of,  in 

Venice 312  n^ 

Belligerent    occupation    and 

individuals 419  n^ 

Blockade,   Pacific,   Greece 

(1868),  Crete  (1897) . ! 119  n 

Bosnia  and 282  n",  435  n* 

Bosphorus  and 374  n* 

Cattaro,    neutral    belligerent 

vessel  in  (1854) 195  n 

Charles,  Emperor  of,  accession 

of 263  ni 

Constance.  Lake,  and 297  n' 

Constantinople,   minister   of, 

at .205n" 

Dardanelles  and 374  n* 

Duke  of 197  n 

Envoy,  dismissal  of,  by  U.S.A., 

213  n,  228  n 
Envoy,  immtmity  of,  in 

224  n,  225  n,  228  n,  247  n* 
Envoy,  objectionable  behavior 

of  foreign,  in 228  n 

Envoy,  refusal  to  receive 2 1 3  n 

Extra-territorial  criminal  law . .  75  n' 
German  Aggression,  war  of, 

in 185n»,  186n 

Great  Britain,  interference  of 

(1849) 66  n 

Government  of 85  n* 

Head  of  foreign  state,  immuni- 
ties of,  in 197  n" 

Herzegovina 282  n",  435  n* 

Holy  See,  intercourse  with ...  192  n" 
Individuals,  private,  in  juris. 

on  outb.  ot  war 417  n 

Interference  in  Naples  (1820), 

Tuscany  (1849) 66  n 

International  status  of.  .63  n,  106  n* 
Isabella,  Queen  of  Spain,  rec- 
ognition of 1 1 7  n* 

Koszta.  Martin,  case  of 78  n' 

Language  of  intercourse,  com- 
plaint as  to 264  n* 

Lauenberg 282  n^* 
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AUSTRIA  (ConHnued) 
Legation  of,  abroad,  title  to. . 239  n" 

Lombardy  and 97  n^  316  n» 

Mason-Sliddel  case,  protest  to 

U.S.  A 253  n» 

Mercenaries,  use  of 180  n 

Militia,  and 239  n" 

Mormon  immigration  to  U.S.A. 

33  n» 

Neutral  in  enemy  country 337  n 

Neutrality,  qualified  (1896) ...  173  n» 
Neutral  marginal  waters,  Den- 
mark, capttu-e  in 197  n 

Neutral  territory,  belligerent 
use  of,  Switzerland  (1813) ...  185  n 

Papal  Nuncio  in 192  n" 

Poland  and 95  n» 

Poland,  rivers  of 294  n 

Public  belligerent  vessels  in 

ports  of 195  n 

Ratification,  municipal  law  as 

to 414n« 

Rogatory  letters 79  n» 

Scheldt,  attempt  to  open  (1784) 

295  n,  382  n< 
Schleswig-Holstein  and 

282n",  381n»  325n" 

Sea,  open,  claims  over 348  n 

Servia  and 61  n* 

Ship-building 210  n 

Turkey,  treaty  relations  with.  .410  n* 
Tuscany  prop,  interf.  1849. ...  .66  n 
U.  S.  A.,  complaint  to,  of  in- 
structions to  agent  (1849) . .  .74  n* 

Venice  and 97n^316n 

Venice,  seizure  of  art  objects 

from 312  n* 

Vessels,  time  for  departure, 

outbreak  of  war 327  n 

War,  effect  of,  on  treaties,  45  8  n\  459  n 
AUSTRALIA 
Government  of . . .  86  n»,  90  n»,  75  n" 

International  position  of 76  n"' 

War  Power  of 149  n^* 

AUSTRIAN,  minister  at  Con- 
stantinople  205  n" 

AUSTRIAN  provinces,  indepen- 
dence of,  effect  on  treaties . . .  463  n 
AUSTRIAN,  low  countries,  mer- 
ger with  the  Netherlands 92  n 

AUTHOR'S  classification  treaties,  364 

AUTHOR'S  definition  of  law {24 

AUTHOR'S  definition  of  inter- 
national law {108 
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BREMEN  and  River  Weser . .  .  292  n" 
BREMEN,  cession  of  by  Sweden 

to  Hanover 181  n»,  305  n* 

BREMEN,  transfer  of 181  n* 

BRILLIANTE     v.     UNITED 
STATES,  1  Am.  L.  Report 

N  S,  334 395  n» 

BRISTOL  CHANNEL 395  n" 

BRITISH      COLONIES      IN 
NORTH  AMERICA 

Merger  into  U.  S.  A 95  n" 

Revolt  of 71  n".  72 

BRITISH  EASTERN  EXTENSION 
AUSTRALASIA    AND    CHINA 
TELEGRAPH  COMPANY,  334  n 
BRITISH      EAST     AFRICA 

COMPANY 71  n^  317  n 


BRITISH       EAST       INDIA 

COMPANY 71  n'«,  314 n" 

BRITISH    SOUTH    AFRICA 

COMPANY,  war  by 139  n« 

BRITISH     PARLIAMENT 

75  n",  441  n 
BRITTANY,  92  n,  95  n",  320  n,  315  n» 

BROOKE.  Sir  James 92  n 

BROTHER,  my 194 

BROWN  V.  UNITED  STATES. 

8Cr.  110 277n*,324n» 

BROWNING,  Mr.,  case  of. 38  n 

BRUNEI,  Sultanate  of,  protec- 
tion by  Great  Britain 79  n 

BRUNSWICK,  Duke  of,  case  of,  309  n 

BRUSSELS,  the 247  n« 

BUCHAREST,  German  envoy 

at  (1914) 190n 

BUCKINGHAM.  Duke  of,  212  n,  224  n 
BUENA  VENTURA,  175  U.  S. 

384 327n 

BULGARIA 

Barbarity  of 229  n 

Black  Sea  and 371  n" 

Danube  and 291  n* 

Debt,  assumption  of  part  of 

Turkish  (1878) 328  n« 

Ger.  agg.,  war  of,  sev.  of  dip. 

relat 186  n 

Independence,  declaration  of, 

(1878) 435  n« 

International  status  of 106  n* 

King,  title  of 88  n 

Origin  of 1 15  n" 

Ratification,  municipal  law. .  .414  n* 

Recognition  of 1 18  n' 

Religious  disabilities  in 332  n 

Treaty-making  powers 412  n* 

Turkish  debt,  assumption  of 

part  of  by  (1878) 328  n« 

War  by  (1885) 140  n» 

BULL  (Papal  Bulls) 306  n» 

BURCHARD,    Archbishop    of 

Magdaburg 315  n" 

BURGUNDY 95  n»«.  31 1  n« 

BURGUNDY.  Duke  of.  320  n,  252  n" 
BURKENFELD,   enclosure  of 

Oldenburg  in  Prussia 285  n* 

BURMAH.  Lower 313  n« 

BUSACO.  battle  of 255  n 

BUSHMEN  of  Australia 51 

BUTLER.  General 267  n»,  419  n» 

BUTINA 282  n 

BUZZARDS  Bay 372  n" 


CABOT.  John 306  n» 

CADIZ,  made  a  free  port 417  n 

CiESERS,  the 123  n 

CAGLIARI,  case  of  (1857) 366  n« 
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CALIFORNIA,  aUen  land  ten- 
ure  27  n« 

CALIFORNIA.  Gulf  of 295  n 

CALLOA,  Harbor  of 358  n 

CALVO.  Doctrine 49  n" 

CALYPSO,  the  (2  C.  Rob.  154).  372  n* 
CAMBODIA,     protection     by 

France 78  n 

CAMISARD  CHIEFS 213  n" 

CANADIAN  vessels 295  n 

CANADIAN    mounted    police, 

supplies  from  U.  S.  A 71  n* 

CANNING.  Sir  Straflford 212  n« 

CANSO,  Gut  of 372  n" 

CANTERBURY,  Thomas  of. . .  .265  n 
CANTON,  seizure  of  opium  at 

(1839) 22nw  37n« 

CAPACITY  of  parties,  treaties. .  409 
CAPE  BRETON  Island 

372  n",  434  n»,  301  n 

CAPE  COD  Canal 289  n* 

CAPE  of  Good  Hope 348  n 

CAPE  Spartel.  lighthouse  on. . .  171  n» 

CAPITULATIONS 425  n",  267 

CAPITULATIONS,  ratification 

of 359 

CAPITULATIONS  IN  WAR 

Definition  of 425  n»*.  §772 

Effect  of §772 

Ratification  of §359 

Santiago  (1898) 268  n»* 

Sherman  and  Johnston,  by. .  .268  n" 

Thorshaven.  of  (1808) 268  n" 

CAPTIVITY  of  Prince 192  n» 

CAPTIVITY 38 

CAPTORS,  the §929 

CAPTORS,  liability  of 353 

CAPTURED  OF  PROPERTY 
AT  SEA 

Captors,  the §929 

Convoy,  ship  sailing  under §925 

Effect  of  capture §927 

Ransom §928 

Recapture §937 

Search §924 

Visit §924 

CAPTURE,  what  constitutes. .  .351  n* 
CAPTURE  of  non-commissioned 

ship  resisting  hostilities. . .  .353  n** 

CARAFFA.  Papal  Legate 435  n 

CARCASSONE 320  n 

CARDINALS 205  n^» 

CARLO  ALBERTO,  the 388  n'« 

CARLISLE,  Earl  of 67  n 

CAROLINA,  the 373  n 

CAROLINA,  the  (6  C.  Rob.. 

336) 314  n'« 

CAROLINE  Islands 315  n'* 

CAROLINE    Islands,    dispute 

between  Germany  and  Spain,  92  n 


CAROLINE,  the  (1838) 

104  n«,  72  n",  198  n 
CAROLINE,  the  (6  C.  Rob., 

461) 372  n" 

CARRIBEAN  Sea 346n 

CARTAGENA,  Spanish  squad- 
ron at,  case  of 367  n** 

CARTARET,  Captain 303  n 

CARTEL  ship 313,  314 

CARTEL 426  n»» 

CARTELS,  ratification  of §359 

CASA,  Yrujo  Marq 226  n 

CASPIAN  SEA 371  n«  232  n* 

CASTILE,  interference  in  Arra- 

gon 65  n» 

CASTILE 320  n 

CASTILE,  King  of.  65  n»,  198  n,  209  n» 
CASTINE  ISLAND,  de  facto 

government  of 87  n* 

CASTRO,  President  of  Vene- 
zuela   100  n 

CASTRO,  Duchy  of,  interfer- 
ence bv  France  as  to 65  n* 

CATACAZY,  Mr 227  n 

CATHARINE  Braganza 320  n 

CATHARINE  of  France 65  n» 

CATRON,  J 316n 

CAVOUR.  Count 115  n« 

CELLAMARE.  Prince 225  n 

CELESTIAL  War 145  n» 

CENTRAL  AMERICAN,  Major 

Republic  of 86  n 

CENTRAL  ASIA 126 

CEREMONIAL  envoy 203,  61 

CESSION,  extent  of 314  n" 

CESSION,  formal  act  of 315  n" 

CESSION,  treaties  of 425  n" 

CHABLAIS 332  n«.  171  n« 

CHANGE  in  circtunstances §381 

CHANGE,  fear  of 34 

CHANGE  OF  TITLE  TO  PROP- 
ERTY IN  WAR 

International  title §808 

Municipal  title §809 

Postliminum §810 

Private  property §809 

Public  property §808 

CHANGES  IN  STATE  LIFE 

Effect  of §65 

Extinction  of  state §64 

Fact,  change  in §62 

International §66 

Origin §63 

CHAPLAIN,  position  of 256  n» 

CHARACTER 

Chattels §1090 

Choses  in  action §1089 

East,  houses  of  trade  in §1091 

Enemy §1075 

Immovables §1087 
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CHARACTER  {Continued) 

Individuals  of §1077 

Movable  property §  1 088 

Neutral §1075 

Property  private §1084 

Property  public §1075 

Theories  of §1076 

Vessels §1085 

CHARACTER  OF  INDIVID- 
UALS IN  WAR 
Individual  change  in  member- 
ship  §1081 

Internal- onal  change §1080 

No  state  in  jurisdiction  of . . . .  §1083 

Residence  in  foreign  state §1078 

Sea,  journey  on §  1082 

Service  in  foreign  state §1079 

Theories §1076 

CHARACTER  OF  PROPERTY 
IN  WAR 

Chattels §1090 

Choses  in  action §1089 

East,  houses  of  trade  in §1091 

Immovable  property §1087 

Movables §1088 

Transfer  of  vessels §  1 086 

Vessels §1085 

CHARLEMAGNE 123  n,  254  n« 

CHARLES  I,  England 

191  n,  42  n<,  76  n\  67  n 
CHARLES  I,  Duke  of  Savoy. .  .321  n 

CHARLES  II.  Sicily- 320  n 

CHARLES  n,  Spam 320  n 

CHARLES  II.  England,  191  n,  199  n, 
209  n.  225  n,  320  n,  414  n^  464  n" 

CHARLES  IV.  France 101  n» 

CHARLES  IV.  Spain 455  n" 

CHARLES  V,  Emperor,  84  n,  198  n, 
204  n",  221  n,  250  n,  311  n», 
318  n",  321  n,  434  n«,  449  n,  452  n, 
364  n. 

CHARLES  V,  France 217  n« 

CHARLES  VIII,  France,  320  n, 
315  n",  104  nS  228  n\  254  n*. 
310  n,  315  n". 

CHARLES  IX  of  Prance 67  n 

CHARLES  XII,  Sweden 

237  n^  283  n»« 
CHARLES,  Duke  of  Lorraine. .  110  n« 

CHARLES,  Archduke 251  n 

CHARLES  Emperor,  Austria ...  263  n 
CHARLES  EMANUEL.  Duke  of 

Savoy 198  n 

CHARLES  ET  GORGES,  case 

of 385  n" 

CHATTELS 307 

CHARACTERISTICS      OF     A 

STATE.... §43 

CHARLOTTE,  Queen  of  Cyprus,  32 1  n 
CHEMULPO 177  n«',  186  n 


CHERRIOT  V.  FOUSERT  (3 

Binn.  252) 211  n 

CHESAPEAKE,  the  seizure  of 

1863 19911 

CHESAPEAKE  BAY 372  n" 

CHESTERFIELD,  the 385  n" 

CHILE 

Blockade  by  insurgents  ( 1 89 1 )  1 18  n" 
Debt,  apportionment  of.  with 

Peru  (1893) 328  n« 

Esmerelda,  sale  to  Japan ....  178  n" 

Fleet,  revolt  of 1 14  n 

Holy  See,  representation  at,  1 92  n" 

International  status  of 106  n* 

Insurgents,  blockade  by 118  n^ 

Itate,  the 181  n^ 

Japan,  sale  of  Esmerelda  to,  178  n** 

Mob  violence  at  Valparaiso 30  n* 

Peru,  transfer  of  territory  from 

(1893) 313n»,328n« 

Pirates,  insurgents  as 358  n 

Revolution  in  (1891) 118  n* 

Rogatory  letters 79  n* 

Submarine  cables 334  n 

U.  S.  A.,  invasion  of  marginal 

waters  by  (1898) 181  n^ 

U.  S.  A.,  member  of,  damage 

bv  mob 30  n* 

CHIVALRY,  effect  of .  .  .  187.  197.  217 

CHIVALRY,  institution  of 229 

CHINA 

Alien,  ownership  of  land  in 27  n" 

Boxer  rebellion,   inter,   of   Powers, 

221n,67n* 

Dabney 317  n 

Capitulations 39  n*' 

Envoy,  immunity  of  foreign  in. .  22 1  n 
Family  of  nations,  admission 

to 109  n>» 

Foreign  oflSce 201  n* 

France,  blockade  by  (1884) ...  118  n" 
Ger.  agg.,  war  of,  sev.  of  dip. 

rel 185  n 

Hong  Kong  to  Great  Britain 

(1842) 316n 

International  status  of ,  106  n\  107  n* 
Japan,  military  occupation  by,  434  n* 

ICiaochau 317  n 

Kuang-chow .317  n 

London,  legation  in.  inmiunity 

of 240  n< 

Lvmoon  Pass 373  n* 

Maritime    belt,    treaty    with 

Great  Britain  as  to 392  n* 

Maritime  belt,  belligerent  man 

of  war  in 196  n 

Nationality,  law  of 12  n 

Neutrality,  of.  (1902) 175  n« 

Neutralization  of  in  Russo- 
Japanese  war 171  n^ 
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CHINA  (Continued) 
Opium  of  British  merchants, 

seizure  of  (1839) 22  n>»,  37  n» 

Port  Arthur 317  n,  329  n« 

Private  individual  in  juris,  on 

outb.  of  war 417  n 

Refusal  to  receive  an  envoy. .  .213  n 

Rivers  of 297  n 

Rogatory  letters 79  n» 

Ta-lien-wan 317  n 

War,  effect  of  on  treaties  of 459  n 

Wei-hai-wei 317  n 

CHINA  SEA 346  n* 

CHINESE,  exclusion  of 10  n« 

CHOSES  IN  ACTION,  calling 

in 310  n 

CHOSES  IN  ACTION,  third 

state 310  n 

CHOSES  IN  ACTION.  German 

seizure  in  France  (1870) . . .  .311  n 

CHRISTIAN  ERA 39,  51 

CHRISTIAN  STATES 150  n* 

CHRISTIANITY 229 

CHRISTINA,  Queen  of  Sweden,  199  n 
CHRISTINA  Maria,  the  (4  C. 

Rob.  166) 383  n" 

CINQUE  PORT,  Lord  Warden 

of 114  n 

CIRCASSIANS 241  n» 

CIRCULATION,  international ...  108 

CIRCULATION,  municipal 108 

CITIZENS 11  n» 

CIVILIZATION,  31,  34,  36,  41,  66, 
104,  199,  217,  167  n,  349,  408. 

CIVIL  STATE 62  n» 

CIVIL  War 143  n« 

CLAPTON  CUTHBERT 234  n« 

CLASSIFICATION  of  Acts  of 

force §549 

CLASSIFICATION  OF  TREATIES 

Authors'  classification §364 

Federal      constitution     distin- 
guished from §365 

Kinds  of §362 

Names  of §362 

CLEMENTS.  Don  Lino  de 212  n« 

CLEOTE.  Ex  Parte  (65  Law 

Times  102) 21  In* 

CLERGY,  treatment  of  in  war,  228  n* 

CLIENT  STATE 76  n" 

CLINTON,  General 250  n* 

COASTWISE  TRADE §330 

COBBETT,  William 258  n 

COCOA  GROVE,  mob  at  (1912),  31  n 

COIMBRA 255  n 

COLLECTIVE  interest 32 

COLLISIONS  at  sea 361  n" 

COLOMBIA 
Blockade  by  (1885) .  .118  n",  400  n" 
International  status  of 106  n* 


COLOMBIA 

Panama  revolt  from  (1903) 116  n 

Papal  blockade  against  insurg- 

gents  (1885) 400  n» 

Rogatory  letters 79  n* 

COLONIAL  states 62  n\  76  n" 

COLONIES 283  n» 

COLONNA 224  n 

COLORADO  River 295  n 

COLUMBIA,  the  (1  C.  Rob. 

154  1799) 398  n 

COLUMBIA  River 295 

COMBATANTS 

Aerial  forces §75 1 

Barbarous  forces §745 

Civilian  officers  of  state §740 

Converted  merchantmen §749 

Defensively  armed  merchant- 
men   §750 

Levies  en  masse §744 

Mercenaries §743 

Militia §742 

Naval  forces §746 

Privateers §748 

Public  armed  ships §747 

Regular  troops §741 

Submarine  forces §752 

COMITY 163  n» 

COMMANDER  of  ship  of  war,  351  n» 

COMMANTO 233  n» 

COMMERCE.  104.  108,  197,  229.  383, 
349,  229,  278,  279,  §§457, 552,  604, 
665,  732.  802,  877, 

COMMERCE,  treaties  of 426  n» 

COMMERCEN,  the  (1  Wheat 

382) 378  n" 

COMMON  international  law. . .  162  n> 

COMMON  consent 158 

COMMON,  path  across 34  n» 

COMMONWEALTH,  the,  appear- 
ance of 123  n* 

COMMONWEALTH,  a  de  facto 

government 87  n* 

COMMUNITY 

Definition  of §16 

Jural  conception  of §16 

Membership  in §16 

Organization  of §17 

Original 93 

Power  of §§16,  17 

States,  of §77 

Uniformity  of §8 

COMO  LAKE 297  n* 

COMPOSITE  state. .  .67  n»,  72,  84  n" 

COMPULSION,  collective 37 

COMPULSION  individual 37 

CONCEPTION  BAY 372  n" 

CONCORDAT,  definition  of. .  .426  n« 
CONCORDIA,  the  (1  C.  Rob. 

119) 372  n* 
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CONDEMNATION  OF  PROP- 
ERTY  AT  SEA 
Adjudication  of  prize  court. . . .  §932 

Prize  courts §931 

Reason  for  adjudication  by  prize 

courts §932 

Unlawful  condemnation  of,  rem- 
edy for §936 

CONDITIONAL  declaration  of 

war 148  n 

CONDOMINIUM 282  n» 

CONDUCT 

Definition  of §3 

Description  of §21 

Factors  determining §6 

Future ||21,  108 

Jural  conception  of 11^4,  108 

Past §§21,  108 

Present §§20,  21,  108 

Rules  of, §21 

Restrained §3 

Unrestrained §3 

CONDUCT  OF  HOSTILITIES 

Aerial  forces |751 

Armistice §77 1 

Barbarous  forces §745 

Belligerent  occupation §766 

~  Blockade §768 

Bombardment |756 

Capitulations §772 

Civilian  officers  of  state §740 

Combatants 5739 

Converted  merchantmen §749 

Dead  bodies §765 

Deceit §754 

Defensively  armed    merchant- 
men   §750 

Factors  restraining |732 

Implements  of  warfare §753 

Inoividual  act |738 

Laws  of  war §734 

Levies  en  masse §744 

Mercenaries §743 

Militia .§742 

Naval  forces §746 

Necessity,  doctrine  of 9733 

Non-combatants §739 

Place  of §737 

Public  armed  ships §747 

Prisoners  of  war §757 

Privateers §748 

Regular  troops §751 

Restraints  on §732 

Reprisals  in §767 

Siege. §755 

State  act  of §738 

Submarine;  forces §752 

Suspension  of  hostilities §769 

Treachery 5754 

Truce §770 


CONDUCT  OF  HOSTILITIES 

Unrestrained §731 

Wounded §765 

CONDUCT,  power  of  state  dis- 
tinguished from 45 

CONFEDERACIES 85  n" 

CONFEDERATION,  treaties  of, 

426  n» 

CONFEDERACY 85  n,  85  n« 

CONFEDERACY  OF  THE  RHINE 

Government  of 86  n 

Protection  of 78  n 

Recognition  of 1 15  n" 

CONFEDERATE  STATES  OF 
AMERICA 

Blockade  of 118  n» 

Brazil,   capture  in  max^g^nal 

waters  of 199  n* 

Confederacy,  a 86  n 

De  facto  government  of 87  n* 

Destruction  of  property  by. ,  .391  n* 
Diplomatic  communications 

through  lines  of 247  n* 

Government  of 86  n 

Great  Britain,  recognition  by,  1 14  n** 

Intercourse  by 253  n" 

International  status  of 86  n 

Letters  of  marque  by 244  n 

Privateering  by 244  n 

Private   enemy   property   in 

jurisdiction  outb.  of  war 322  n' 

Pxxxrlamation  of  April  17,  1861, 

inviting  letter  of  marque. .  .244n 
Property  of,  in  foreign  state. .  101  n** 
War  by 139  n» 

CONFIRMATION  of  treaties..  422 

CONFISCATIONS 293  n~ 

CONFLICT  OF  STATES 

Acts  of §§502,  517 

Adjustment  of §505 

Armed  forces  by §512 

Civil  officers  of  state |516 

Enlisted  men  unattached |515 

Extra-territorial  criminal  law..|518 

Filibustering  expedition §520 

Individual  act  distinguished. . . .  9503 

Intervention §506 

Interests  in |501 

iustification  of §504 
iember  of  state,  act  of |519 

Officers  unattached |5 15 

Penetration  of  jurisdiction  by . .  §51 1 

CONFLICTS  of  jurisdiction 60 

CONGO  FREE  STATE 

Belgium,  bequeathed  to 320  n 

Belgium,  merger  into 95  n" 

Belgium,  personal  union  with . .  84  n"^ 

Lado  Enclave 317  n 

Neutrality  of 80  n* 

Origin  of , . , . , 91  n*,  94 1) 
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CONGO 419  n» 

CONGO  DISTRICT,  lakes  in. . .  297  n» 

CONGO  River 296  n.  171  n» 

CONGRESSES— CONFERENCES 

Aix-la-Chapelle  (1748) 455  n> 

Algedras  (1906) 307  n^ 

Anti-slavery  (1900) 421  n« 

Aviation 288  n" 

Berlin  (1878) 1 18  n« 

Brussels  (1874) 233  n.  240  n 

Brussels  (1890) 387  n 

Congo  Berlin  (1885) 

118n«,  296n,  297n\307nT 

Geneva  (1868) 232  n 

Geneva  (1863) 232  n",  258  n»« 

Hague  1 233  n 

Hague  II 233  n,  259  n 

Laibach  (1821) 196  n* 

Paris  (1918-1919) 

184  n«,  196n*,  209n« 

Rastodt 295  n 

Red  Cross  9 259  n 

St.  Petersburg  (1868) 233  n 

Troppau  (1820) 196  n« 

Trent,  council  of 210  n 

Verona  (1822) 196  n« 

Vienna  (1815)  see  treaties  of.  .455  n^ 

CONQUEST  war  of 143  n» 

CONQUEST,  definition  of 

281,  301,  302,  302  n" 
CONQUERED   TERRITORY 

transferred  to  a  neutral  1 305 

CONSENT 148  n,  158,  380  n" 

CONSERVATION 288  n" 

CONSOLAT  DEL  MERE 

374  n«,  376  n« 
CONSTANTINOPLE,    empire 

of 315  n" 

CONSTANCE  Lake 297  n» 

CONSTANT  MARY,  the  (4  C. 

Rob.  285  n) 358  n* 

CONSTITUTION,  the  (L.  R.  4 

P.  D.  39) 386  n 

CONSTITUTIONAL  law 279  n' 

CONSULAR     SERVICE      of 

U.S.  A 193  n» 

CONSULS 193  n*.  73  n« 

CONTIGUITY 67. 12, 13 

CONTINENTAL  system 400  n» 

CONTINUITY  of  a  state §68 

CONTINUOUS  voyage §986 

CONTINUOUS     voyage     and 

blockade 387  n" 

CONTRABAND 

Absolute §980 

Conditional |980 

Declaration  of  London  and. .  .383  n^^ 

Definition  of §978 

Ger.  agg.  war  of  in 382  n' 

History  of §978 


CONTRABAND 

Penalty  for  carrying §979 

Persons  as 382  n* 

Pre-emption  of §982 

Produce  of  exportmg  countryas  §981 

Vessels  infected  by §979 

CONVENTIO  OMNIS  INTEL- 

LIGITUR  REBUS 449  n 

CONVENTION,  definition  of.  .426  n»* 
CONVENTIONAL  boundaries,  298  n« 
CONVENTIONAL  international 

law 162  n* 

CONVENTIONAL  neutrality. .  169  n« 
CONVOY,  ship  sailing  under, 

search  of §925 

COOK,  Captain 364  n" 

CORFU,  neutrality  of. . .  80  n*  171  n" 

CORINTH  CANAL 289  n* 

CORPORATE  CAPACITY  of 

states 186,  408 

CORPORATION  law 52 

CORPORATIONS 70 

CORPOREAL  War 145  n* 

CORRERIA 282  n 

CORSICA 315  n»,  317  n,  321  n 

CORTEZ  of  Spain  (1811) 452  n 

CORVINUS,  Matthias  of  Hun- 

gary 288  n* 

COSROES  I  of  Persia 418  n" 

COSTA  RICA 
Extradition  without  treaty. . .  .45  n* 

International  status  of 106  n* 

Panama,    botindaiy    dispute 

with 299  n^ 

Weeks,  extradition  of 45  n* 

COUNTESS  OP  LAUDERDALE 

the  (4  C.  Rob.  283, 1802) . . .  .358  n* 
COURIR  SUS  AUX  ENEMIES,  152  n* 
COURLAND,  Duchy  of,  merger 

into  Russia 95  n" 

COVENANT  OF  LEAGUE  OP 

NATIONS llln 

CRACOW 

Independence  of  (1815) 70  n 

Protection  of 78  n 

Neutralization  of 81  n 

CRAMPTON.  Mr 227  n 

CREDENCE,  letter  of 207  n» 

CREOLE,  the 388  n" 

CRESSEN  BRUNN,  battle  of . .  228  n> 
CRETE 

International  functions  of 190  n^ 

Turkey,  protection  by 78  n 

Vassos.  Col.  landing  of 212  n* 

CRIMEA,  Genoese  families  claim 

portion  of 333  n" 

CRIMINAL  GUILT  of  a  state. .  §1 16 

CROC  DU 250n 

CROMWELL,  Oliver 

191  nu  209  qu,  224  n»  99  n 
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CROWN,  the,  an  institution 320  n 

CRUCCEE,  Emeric 110  n 

CRUSADERS 71  n" 

CUBA 
Coaling  station,  lease  to  U.S.A. 

3l7n 
Debts,  Spanish,  non-assump- 
tion of  (1898) 328  n« 

Independence  of 76  n 

International  status  of 106  n' 

Recognition  by  U.  S.  A 1 14  n" 

U.  S.  A,,  interference  in 67  n' 

U.  S.  A.,  protection  by 78  n 

CUMBERLAND,  Duke  of 199  n 

CUSTOMARY,    international 

law 163  n* 

CUSTOMS  DUBS  immunity  of 

envoy 245 

CUTTING,  A.  K.,  case  of 75  n" 

CYPRUS 78  n 

British  administration  of 282  n" 

Protection  of 78  n 

Transfer  of 32 1  n 

CYTHERA 285  n» 

CZECHO-SLOVAKIA,  recogni- 
tion of 115  n"»,  116n 


DABNEY , 317  n 

DAIFJIE.  the  (3  C.  Rob.  139),  314  n" 
DAMAGE 

Injtiria  absque 383  n^ 

Interests,  to  a §22 

Redress  for §22 

DAMPIER 303  n 

DANISH  STRAITS 375  n 

DANISH  WEST  INDIES 315  n" 

DANTZICK,  siege  of  (1574) ...  .248  n« 

DANTZIC 315  n» 

DANUBE 291  n«,  294  n,  171  n>* 

DANUBE  COMMISSION,  neu- 

tralityof 171  n» 

DARDANELLES. ..... .346  n,  374  n« 

DAUPHIN  of  France 320  n 

DAVIS  V.  POLICE  JURY  OP 
CONCORDLA  (9  How.  290) 

315  n",  468  n* 

DEAD  SEA 297  n»,  346  n 

DEARBORN,  General 261  n 

DE  BASS 224n 

DECLARATION,  definition  of 

427  n«  103  n« 
DECLARATION  OF  WAR 

Form  of |623 

Issue  of §623 

Necessity  for §624 

DECLARATION  of  war,  recall 

of  ambassadors  as 148  n 

D'ENGHEIN,  Duke,  seizure  of 

41  n\  184  n* 


DECREASE  OF  STATE 
TERRITORY 

Act  of  state |235 

Natural  causgB , , ,  §234 

DE  FACTO  GOVERNMENT. .     86 

DE  FACTO  head  of  sUte 195 

DEFENSIVE  treaties 427  n" 

DEFENSIVE  War 143  n» 

DEFENSOR  FIDEI 87  n' 

DEC  REES  of  independence 74 

DELAOOA  BAY  dispute,  308  n*,  92  n* 

DELAWARE  BAY 372  n" 

DEMETRIUS.  King 397  n» 

DEMOCRACY 

71,  187,  194,  216,  223.  279,  408 
DENMARK 
Algiers,  compulsory  payment 

to 378  n« 

American  vessels,  seizure  of 

(1810) 103n«,350n» 

Baltic  Sea  and 348  n 

Belts  and 375  n 

Bremen  and 181  n',  305  n' 

Capitulations  in  war 268  n^ 

Convoy,  ships  sailing  under. 

Great  Britain 351  n" 

Danish  West  Indies,  see  Virgin 
Islands. 

Elsineur  Sound 375  n 

Embargo  on  Dutch  ships  (1587) 

250  n 
Enemy  priv.  prop,  in  juris.,  325  n 

Envoy,  taxation  of 245  n" 

Foreign  men  of  war,  visits  of,  382  n* 

Gold  Coast  and  (1850) 316n 

Great  Britain  Confiscation,  English 
property  (1807),  293  n*,  325  n; 
ships,  seizure  of  (1431),  99  n. 

Greece,  no  union  with 84  n^ 

Greenland 315  n» 

Guinea,  cost  of  (1850) 316  n 

International  status  of 106  n* 

Mortgage  of  Orkney,  Shetland, 

(1469)  to  Scotland 317  n 

Mortgage  to  Sweden  (1654) . .  .317  n 
Napoleon,  acting  under  decrees 

of 103  n" 

Neutrality  of 175  n* 

North  Sea  fisheries 392  n* 

Orkney 317  n 

Prize  courts,  unjust  decrees, 

indemnity  for 359  n 

Qualified  neutrality  of  (1788),  173  n« 
Ratification,  municipal  law. .  .414  n' 

Rogatory  letters 79  n* 

Sea,  open,  clainr  over 348  n 

Schleswig-Holstein  and 

328n«,318n»,  325n" 
Schleswig-Holstein,    personal 
union  with 84  n** 
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DENMARK  (Continued) 
Sequestration  edicts  of  Aug.  6, 

1907,  Sept.  9,  1907 325  n 

Shetland  and 317  n 

Spain,  interdiction  of  commerce 

with  (1753) 108  n"  113  n" 

Treaty,  refusal  to  ratify 421  n* 

U.  S.  A.  payment  of  indemnity 

to 350  n" 

Verden 181  n*  305  n* 

Vessels,  time  for  dep.  outb.  of 

war 326  n' 

Virgin    Islands,    transfer    to 

U.  S.  A 316  n,  315  n" 

DEN   ONZEKEREN,  the,   (3 

DaU.  285) 202n 

DE  ONIS  Chevalier 212  n 

DEPENDENT  STATES 

Aliens  and §458 

Defined §50 

Independent  and §52 

Intercourse  by §140 

Neutrality  of §670 

Semi-independence §51 

Transfer  of  territory,  by §252 

Treaties  by §348 

War,  power  of §614-616 

DERIVATION  of  state  title. . .  .284  n» 

DERSCHOVIA 315  n« 

DESCENT,  cases  of 320  n 

DESSAIX.  the 391  n* 

DESTRUCTION  of  property. . . .  §805 
DESTRUCTION  OF  PROPERTY 
AT  SEA 

Condemnation,  in  lieu  of §992 

Naval  operations,  in §990 

Sight  on §993 

Submarine  by j993 

Violence,  against  property ,  as. .  §991 
DESTRUCTIVENESS,  instinct 

of 278  n 

DIANA,  the 300  n» 

DIANA  la 327  n* 

DIANA,  the  (1  Dods.  Rep.  95).  .367  n 

DIAZ,  government  of 27  n" 

DINANT,  siege  of 264  n" 

DIPLOMATIC  CORPS §156 

DIPLOMATIC  SUASION 438 

DIPLOMATIC  ENVOYS  Bos- 
phorusand  Dardanelles,  use 

of 374  n* 

DIRECT  U.  S.  CABLE  CO.  v. 
ANGLO  AMER.TEL.  CO., 
(L.  R.  2  App.  Cases  394) . .  372  n" 
DISCIPLINE  OF  ARMY,  im- 

portance  of 279  n* 

DISTRICT  OF  COLUMBIA,  283  n« 

DISCOVERY,  the 364  n" 

DISPOSITIVE  treaties 427  n" 

DIVINA   PASTORA,   the    (4 

Wheat.  52) 180  n« 


DIVISIBILITY  of  jurisdiction,  124  n« 

DOBROUTCHA 316  n 

DOELWIJK.  the 387  n* 

DOGGER  BANK  CASE 218  n 

DOMICILE  OF  ENVOY 

Asylum  in §1 84 

Cases  which  may  arise 238  n>* 

Rented §183 

Title  to §183 

DOMINICIA,  capitulation  of.  .172n» 
DOMINICAN  REPUBLIC,  pro- 
tection by  U.  S.  A 78  n 

DOMNIUM 278  n» 

DON  CARLOS 320n 

DON  PEDRO,  King  of  Arragon ..  217  n 

DON  PEDRO  of  Portugal 209  n 

DONNA    MARIANA,   the    (1 

Dods.  Rep.  91) 367  n» 

DOROTHY  FOSTER,  the  (6 

C.  Rob.  88) 361  n»> 

DOURO  RIVER 294  n 

DOWRY,  cases  of 320  n 

DRAGO  DOCTRINE 49  n" 

DRESDEN,  Gallery  of 312  n« 

DROITS  OF  ADMIRALTY 

105  n\  326  n» 

DROIT 44  n« 

DROIT  d'ANGARIE 329  n« 

DROIT  d'AUBAINE 26  n» 

DROIT  des  GENS 171 

DROIT  de  RENVOI 8n" 

DROIT  d'RETRACTION 26  n» 

DU  BOIS,  Pierre llOn 

DUKE  OF  BRUNSWICK,  King 

of  Hanover 199  n"* 

DUMBA,  Constantine 228  n 

DUNANT.  Jean  Henry 258  n** 

DUNKIRK,  fortiiBcations  of. .  .331  n" 

DU  PILESSIS 259n 

DUPLEIX 172  n* 

DUPUY  de  LOME 228  n 

DURESS §382 

DURESS,  TREATIES 
International  law  applicable. . . .  §384 
Municipal  law  inapplicable ....  §383 

Personal  protests §385 

DUTCH  REPUBLIC,  origin  of,  91  n« 

£ 

EASTERN  CODES 51 

EASTERN  SEA 346n 

EAST   INDIA  COMPANIES, 

71  n»;  Power  of  war 139  n* 

EASTERN  STATES 

Alien,  position  of  in |460 

Capitulations  in §461 

Houses  of  trade  in §1091 

EBENEZER,  the  (6  C.  Rob. 

250) 386  n« 

EBERSTEIN,  Count 138  n»» 

ECCLESIASTICAL  Treaties 408 
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ECONOMICS 52,  166.  279 

ECONOMIC  servitudes 331  n» 

ECUADOR 

Aliens  and 35.  n* 

German  aggression,  war  of,  in,  185  n* 
Holy  See,  representation  at. .  192  n" 

International  status  of 106  n* 

Rivers  of 296  n 

EDWARD  I,  Eng 198  n 

EDWARD  III,  Eng. 

239  n",  228  n»,  322  n«,  367  n»« 

EDWARD  IV,  Eng 198  n,  407  n" 

EDWARD  VI,  Eng 249  n" 

EDWARD,  Black  Prince 217  n 

EDWARD,  the  (4  C.  Rob.  68),  383  n« 
EENROM.  the  (2  C.  Rob.  1). .  .372  n« 

EFFECT  of  capture §927 

EFFECT  OF  WAR 

Diplomatic  intercourse §628 

Combatants §63 1 

Commercial  intercourse §633 

Internal §634 

Municipal §634 

Non-combatants §631 

Non-commercial  intercourse. . . .  §632 

State  relations §628 

Treaties §§629,  387 

EGYPT 
Anglo-French  Agreement  (1904) 

307  n» 

Alien  in .^ .  .39  n" 

Flag  of 350  n" 

Herald,  immunity  of 2 1 7  n 

International  status  of 78  n 

Intercourse,  power  of 190  n" 

Neutrality  of  (1904) 175  n« 

Soudan  War 140  n^ 

Treaty  Power  of 412  n» 

d'ENGHEIN,  Duke,  seizure  of,  184  n» 
ELBE 

Hamburg,  possession  of 292  n^^ 

Hanover  tolls  collected  by . .  .  294  n" 

Opening  of 293  n",  294  n 

EL  DORADO,  case  of 365  n 

ELEANOR,  Queen 197  n 

ELEANORA  CATHARINA,  the 

(4  C.  Rob.  156) 360  n" 

ELIZABETH  OF  ENGLAND,  84  n», 
190  n»,  210  n,  224  n,  246  n", 
306  n»,  320  n.  65  n». 

ELIZABETH  FARNESE 320  n 

ELIZABETH,     Sicily,     Queen 

Dowager  of 2 1 7  n* 

ELIZABETH,  the  (1746) 300  n» 

ELGIN,  Earl  of 251  n 

ELIDA,  the 377  n« 

ELIZA  ANN,  the  (1  Dods.  244),  149  n» 
ELSEBE,  the  (5  C.  Rob.  173) ..  .280  n* 

ELSINEUR  SOUND 375  n 

EMASCULATION 228  n* 


EMMANUEL,  the  (1  C.  Rob. 

296) 380  n 

EMBARGO 

Belligerent §564 

Civil §564 

Definition  of §563 

Force,    other    acts    of,    distin- 
guished from §565 

Hostile    115  n* 

Kinds  of §564 

Previous  to  hostilities 116  n^ 

EMBDEN.  the  (1  C.  Rob.  16),  373  n" 

EMINENT  DOMAIN 

Aliens  as  to §446 

Angary,  in  connection  with ....  §886 
International  irrelevancy  of .  .281  n" 
Municipal  law,  in 465  n" 

EMPEROR  OF  AUSTRIA  v.  DAY 
AND  KOSSUTH,  2  Giffard,  628. 77  n 

EMPEROR  OF  GERMANY  . .  123  n* 

EMPIRE 

Honors  of 123  n* 

Oder  River,  and 294  n 

Spain,  personal  union  with. ...  84  n" 

EMPIRE  of  a  state 281  n 

ENCLOSURES 285  n» 

ENDRAUGHT,  the  (1  C.  Rob. 

22) 372n»,373n" 

ENEMY  GOODS  private  in  pub- 
lie  and  private  enemy  ships. .  §951 

ENEMY  PROPERTY  private  in 

private  neutral  ships §954 

ENEMY  PROPERTY  private  in 

Jmblic  neutral  ships §953 
ELRAM  de  NOGENT 198  n 

ENGLISH  CHANNEL,  tunnel 

under 288  n" 

ENGLISH  CHANNEL 346  n 

ENGLISH  COMMON  LAW... 467 n 

ENVOY 205  n" 

ENVOY  extraordinary 205  n»« 

ENVOYS 

Affected  how §169 

Appointment  of §157 

Beginning  of  mission §199 

Ceremonial 203  n* 

Chapel §187 

•  Classes  of §154 

Communication  with  home  gov- 
ernment  §188 

Complainant  as |l96 

Congresses  to §201 

Controversies  between |197 

Credentials  of §157 

Damage  to §§195,  169 

Dismissal  of §174 

Diplomatic  corps §156 

Domestics §180 

Domicile  of §182 

Extraordinary 203  n^^ 
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ENVOYS  {Continued) 

Females  as 213  n 

Functions  of 5198 

High  sea,  on $192 

Immunity  of §165 

Interests  of §167 

Jurisdiction  of §185 

Kinds  of §154 

Language  of §200 

Membmhip  in  receiving  state,  §161 

Misbehavior  of 223  n 

Mission,  termination  and  begin* 

ning  of §196 

Municipal  court  and §176 

Municipal  law  and §189 

Necessary 203  n* 

Neutral  ship  on §192 

Number  of 206 

Objection  to §162 

Ordinary 204  n" 

Permanent 204  n" 

Perpetual 204  n» 

Personality  of §162 

Personal  grata §162 

Political 203  n" 

Prerogatives  of §164 

Protection  of §§171,  173 

Public  entry  of 214  n" 

Ranks  of §155 

Recall  of §174 

Receiving  state  and §173 

Reception  of §158 

Religion  of §187 

Religion 203  n« 

Sending  of §157 

Sea,  high  on $192 

Sending  state  and §166 

Servants  of §181 

Smuggling  by 245  n^ 

Special 203  v^^ 

State  interest  in §§166,  168 

Stotus  of 215  n>* 

Suite  of |178 

Taxation  of §186 

Termination  of  mission §199 

Third  state  and |191 

Trade,  engaging  in §194 

Waiver  of  immunity §194. 

Watching 203  n« 

Widow  of §180 

Wife  of 235  n^ 

Witness  as §177 

EQUAL  TREATIES 427  n" 

EQUALITY  of  man 53 

EQUALITY  OF  STATES 

Balance  of  power §93 

Definition  of §91 

Ceremonial §95 

Inequality §92 

Legal §94 


EQUIPMENT 307 

ERSTERN,  the  (2  Dall.  34) . .  .373  n» 

ERIE,  Lake 297  n> 

ESMERALDA,  the 178  n>« 

ESSEX,  capture  of 198  n 

ESTRELLA,  the  (4  Wheat.  298) 

180  n«,  196n 

ETHICS 30,  50,  52,  140 

ETHICS  distinguished  from  law . .    140 

ETIQUETTE 216 

EUGENE 213  n" 

EURICLES,  King  of  Sparta. ... 285  n» 
EUROPEAN  International  Law.  162  n> 

EUROPEAN  RIVERS 293  n- 

EUROPEAN  War 142  n" 

EXCHANGE,  treaties  of 423  n» 

EXCHANGE  v.  McFADDON 

etal.  (7Cr.  116) 386  n 

EXCLUDING  from  the  Papacy.  64  n» 

EXECUTED  treaties 441 

EXECUTORY  treaties 441 

EXECUTION  of  a  treaty 416 

EXECUTIVE  affording  redress,  40  n» 
EXEQUATOR  of  Consul,  revoca- 
tion of 109  n,  1 15  n" 

EXERCISE  OF  TREATY- 
MAKING  FUNCTION 

Autocracies §351 

Limited  governments §352 

Organ  of  state §350 

EXPATWATION 16 

EXPLORATIONS 364  n" 

EXPRESS,  packet 365  n» 

EXTENT  OF  STATE  TERRITORY 

Aerial  space §224 

Canals §226 

Lakes §232 

Land §223 

Rivers §227 

Subsoil §224 

Water §225 

EXTERNAL  FACTORS 

DETERMINING  CONDUCT 

Forces  of  nature §12 

Individuals,  pressure  from §14 

Political  power §15 

EXTRADITION 

History  of §463 

International  law  as  to §465 

Maritime  belt  in §466 

Member  of  state  of §467 

Political  offenders §468 

Theories  of §464 

EXTINCTION  OF  A  STATE..  64 
EXTRADITION,  treaties  of. .  .428  n" 
EXTRA-TERRITORIALITY 

219n«,  352n\380n" 
EXTRA-TERRITORIAL  crim- 
inal law §518 
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FACTORS  DETERMINING 
CONDUCT 

External  to  man §13 

Forces  of  nature §12 

Individuals,  pressure  from §14 

Inherent  in  man §6 

Political  power §§15,  19 

FACTORS  of  international  con- 
duct  §105 

FACT,  issues  of  between  states. .     89 
FALCON,  the  (6  C.  Rob.  194),  360  n« 
FALKENHAUSEN,  Governor- 
General  von 306  n*® 

FALKLAND  ISLANDS,  occupa- 
tion of 308  n* 

FAMA.  the  (5  C.  Rob.  97) 314  n" 

FAMILY  OF  NATIONS  referred 

to 106,  107  n«,  109,  1 10,  410 

Bond  of  tmion §79 

History  of |78 

Membership  in §80 

Political  organization  no §81 

FANNY,  the  ( 1  Dods.  443) 375  n* 

FANNY,  the  (9  Wheat.  658) 

378  n,  176  n^',  193  n" 

FARN,  the  case  of 196  n 

FARNESE,  house  of 320  n 

FASHODA,  Incident 307  n^ 

FAUCIGNY 332  n»»,  171  n»* 

FEDERAL  GOVERNMENTS. . 86 n» 
FEDERAL  GOVERNMENTS 

existing  1914 86  n» 

FEDERAL   CONSTITUTION 

distinguished  from  a  treaty . .  432 

.FEDERAL  UNION 77,  85 

FEDERATED  MALAY  STATES. 

protection  by  Great  Britain . .  78  n 
FELICITY,  the  (2  Dods.  381).  .391  n* 
FEMALE  AMBASSADOR. . .  .213  n« 

FERDINAND  II,  Austria 321  n 

FERDINAND,  the  Catholic 

209  n,  435  n 

FERDINAND  of  Naples 310  n 

FERDINAND  of  Spain 84  n>* 

FERDINAND  VII,  of  Spain, 

452  n  455  n*' 
FERDINANA  de  Po,  Island  of,  315  n" 

FERRARA,  Duke  of 452  n 

FEUDALISM 126, 12  n« 

FEUDAL  TIE 13  n 

FICTION 219,  312,  312  n*,  453 

FIDDLERS,  the  two 210  n 

FINLAND,  Gulf  of 346  n 

FINLAND,  Russia  occupation  of 

419  n' 

FIRST  CRUSADE 317  n 

FISHING  BOATS.  Exemption  of,  §948 
FISHERIES  in  maritime  belt. . . .  §328 
FISHERIES  in  open  sea. .  369  n^^  §300 


FISHING,  open  sea 346 

FISHING  in  rivers 291 

FIXED  state 68 

FLAD  OYEN.  tiie  (1  C.  Rob.  135) 

193  n" 
FLAG 

Abuse  of 364  nS  §283 

Maritime 35 1  n* 

Mercantile 350  n" 

Naval 350  n",  §283 

National  ensign 350 

.    Origin  of §283 

Truceof 263 

Union,  Great  Britain 350  n** 

War 350  n" 

FLANDERS 320n 

FLANDERS,  Eari  of 315  n" 

FLEET,  revolting,  as  belligerents  1 14  n 

FLINDERS,  Commander 365  n 

FLOREAT  COMMERCIUM,  the 

(3  C.  Rob.  178) 383  n« 

FLORIDA 

Boundaries  of 315  n^ 

Capitulation  of  (1781) 316  n 

Transfer  of 315  n",  316  n 

U.  S.  A.,  invasion  by 72  n" 

FLOW  OF  RIVERS,  utiUzation 

of 291 

FLUVIAL  DOMAIN 286  n" 

FOEDERA 405  n» 

FONESCA,  Gulf  of 80  n» 

FONTANAY  Marq.  of 243  n 

FORCE 

Acts  of §562 

Blockade §567 

Bombardment §569 

Classification  of |549 

Embargo $563 

Reprisals §550 

Retaliation §561 

Retorsion §558 

Seizure §566 

FORCES  OF  NATURE 

Determining  human  conduct §12 

Effect  of §12 

Man,  effect  of,  conduct  of §12 

Nature  of §12 

States,  as  affecting  conduct  of 

§§12,  105 

FOREIGN  OFFICE T.  .§151 

FOREIGN  PUBLIC  VESSELS 

in  marit.  belt §32 1 

FORM  OF  STATE  GOVERNMENT 

Autocracies §56 

Composite §56 

Confederacies §56,  84  n**,  85  n* 

Federal  governments 86  n* 

Limited  governments |56 

Materiality  of §56 

Personal  unions 84  n^ 
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FORM  OF  STATE  GOVERNMENT 
{Continued) 

Real  unions 85  n^ 

Simple §56 

FORMAL  War ! 143  n* 

FORMATION  OF  A  TREATY 

Autocracies |35 1 

Belligerent  states |346 

Confirmation  of |360 

Capacity  of  parties |344 

Dependent  states §348 

Exercise  of  treaty-making  func- 
tion  §349 

Execution §354 

Independent  states §345 

Limited  governments |352 

Negotiation |353 

Neutralized  states |347 

Parties  to §344 

Ratification §355 

FORMOSA,    blockade    of    by 

France  1 884) .  100  n,  118  n".  186  n» 

FORON  River 294  n 

FORSATTNING 388  n" 

FORTS 307 

FORTUNA,  the  (1  Dods.  Rep. 

81) 367  n« 

FORTUNE,  the  (2  C.  Rob.  92).378n» 

FOX.  the  (Edwards  311) 355  n* 

FRANCE 
Africa,  exchange  of  territory 

with  Germany 3 16  n 

Africa,  occupation  of 307  n* 

Alien  vs.  alien,  no  jurisdiction,  29  n* 

Alienation,  municipal  law 311  n" 

Alsace-Lorraine,  278  n*,  3 13  n*,  328  n" 

Andorra 78  n 

Annam 78  n 

Anspach 184  n' 

Argentine  Republic  and  rivers 

of 296  n 

Armistice  (1871) 267  n» 

Arragon,  seizure  of  ship  by 

(1326) 101  ni 

Asylum  in  legations  of 243  n 

Baden,  seizure  of  Duke  d'Eng- 

hein  in,  (1804) 184  n» 

Bale,  city  of 331  n" 

Barbarous  decree  of  (1793) 261  n 

Barbarous  troops,  use  of 241  n* 

Belligerent  occupation  of  India 

(1759) 419nT 

Beziers 320  n 

Bosphorus 374  n* 

Both  well,  protection  of 42  n* 

Brittany 95  n>«,  320  n 

Browning,  Mr.,  case  of 38  n 

Burgundy...  95  n»«,   311  n»    318  n" 


FRANCE 
Blockade  capture,  time  and  place, 
399  n";      Notice    of,    398,    n'; 
paper,  400  n". 

Cable  to  England  (1870) 240  n* 

Cambodia 87  n 

Cape  Breton  Island  ( 1 748) ....  434  n* 

Carcassone 320  n 

Cartagena  incident  (1873) ...  357  n»» 

Chablais 332  n»» 

China,  invasion  of  (1885) 228  n^ 

China,  seizure  of  forts  in  Chi- 
nese Formosa  (1884) 100  n 

Choses  in  action,  seiztire  of. .  .324  n^ 

Comino  Islands 307  n* 

Confederacy  of  the  Rhine 78  n 

Conseil  d'Etat 365  n,  391  n« 

Constitution  of 31 1  n"  47  n" 

Convention  of,  decree  of  ll/l6/'92, 
Scheldt,  295  n;  decree  of  1794, 
Quarter,  255  n. 

Converted  merchantmen 246  n^ 

Corsica 315  n",  317  n 

Crete,  Island  of,  blockade  of  . .  119  n 

Cuxhaven,  use  of  (1803) 184  n* 

Dardanelles 374  n" 

Declaration  of  war  by  horald 

(1635) 146  n» 

Delaware  Bay,  capture  in 372  n" 

d'Enghein,  Duke  of,  seizure  of 

(1804) 41  n« 

Denmark  invasion  of  neutral- 
ity of 184nS185n 

Destruction   of   property   at 

sea  (1870) 391  n* 

Enemy    ships    make    enemy 

goods 367  n 

Englishmen,  arrest  of  ( 1 803) ...  109  n 
Envoy,  immunity  of  in,  2 18  n,  220  n, 
224  n,  225  n,  231  n,  242  n,  245  n, 
247  n,  251  n,  252  n,  257  n. 
Envoy,  refusal  to  receive 

210  n,  210  n* 

Envoys,  recall  of 21 1  n 

Explorations,  seizure  of 

364  n",  365  n 

"Express, "  seizure  of 365  n* 

Exttadition    circular,    Minister    of 
Justice   (1841),   45  n;    Executive 
function,  an,  46  n^^;  Member,  of, 
16  n". 
Female  ambassador^  sending 

of 213  n 

Faucigny 332  n** 

Fisheries,  coast 363  n^* 

Fisheries  in  open  sea 363  n' 

Fisheries  in  open  sea,  seizure  of 

363  n«,  364  n>« 
Fishing  boats,  seiztire  of 

363n^«,364nu 
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PRANCE  {Continued) 

Flags  of  truce  firing  on 231  n^^ 

Florida 315  n" 

Free  ships  make  free  goods . .  .367  n* 
Gaunt,  refusal  to  receive  ambas- 
sador from 212  n 

Genet,  minister  to  U.  S.  A 

211  n,  225  n 

Geneva,  Lake 297  n> 

Genoese  citadel,  ship  in,  fail- 
ure to  salute 392  n*« 

Goman  aggression,   war  of, 

sev.  dip.  rel 185  n*,  186  n 

German  aggression,  war  of,  a 

matter  of  defence 135  n* 

German  princes,  interference 

of,  on  behalf  of  Protestants,  67  n 
Germany,  complaint  of  violation 
of  laws  of  war  (1870),  231  n"; 
Military  occupation  by  (1871), 
419  n^;  Violation  of  territory  by 
(1914),  148  n. 
Gottenberg,  use  of  harbor  of.  .316  n 

Government,  a  republic 123  n* 

Great  Britain,  Concurrent  declara- 
tion of  (1854)  with,  376  n«; 
Interference  in  (1571),  65  n*; 
Interference  in,  on  behalf  of 
Catholics,  67  n;  Interference  of, 
on  behalf  of  Protestants,  67  n; 
Interference  of,  (1793-1815),  66  n. 
Greece,  interference  in  (1827),  67  n* 
Grotius,  envoy  to  . .  .214  n",  357  n^ 

Guadeloupe  (1813) 305  n* 

Herring  fishery  and  (1521) . .  .364  n" 
Hesse-Cassel,  occupation  of . .  .310  n 
Holland,  liability  for  acts  of  (1809- 
(10),  103  n*;  Jests  and  medals, 
irritation  at  (1672),  77  n. 
Holy  See,  intercourse  with. . .  192  n" 
Hongkong,  use  of,  as  base  of 

operations 186  n 

Hostages,  for  performance  of 

treaty 434  n» 

Himingen,  fortifications  of . .  .331  n^^ 

Independence  of 68 

Individuals,  private  in  juris- 
diction on  outb.  of  war 

415  n",  416  n* 

Italy,  invasion  of 228  v} 

International  status  of 

63  n,  106  n«,  107  n* 

Kuang-chow,  lease  of 317  n 

Loss  of  territory 97  n^ 

Louisiana 314  n*\  315  n" 

Luxemburg,  neutrality  of 185  n 

Madagascar 79  n,  462  n",  40  n 

Manual  of  land  warfare 235  n 

Maritime  belt,  private  foreign 
ships  in 388  n" 


FRANCE 

Maritime  belt,  width  of 376  n' 

Mason  and  Sliddel  case,protest 

to  U.  S.  A 253  n" 

Member  of  st<ate,  as  envoy  to,  210  n* 

Menam,  blockade  of 119  n 

Mercenaries,  use  of 180  n,  240  n" 

Mexico,  interference  in  (1861) 

49  n»«,  121  n« 

Meuse  River 295  n 

Monaco 79  n 

Monarchy,  old 31 1  n" 

Morocco 79  n 

Munitions  of  war,  export  of,  208  n' 

Naples,  occupation  of 310  n 

Naples,  suspension  of  inter- 
course with 185  n* 

Nationality,  law  of 12  n 

Natural  boundaries  of 298  n* 

Naval  instruction  (1870) 368  n 

Neutral  goods  in  enemy  ships,  376  n' 
Neutral,  prizes,  orders  as  to 

(1861) 202  n 

Neutral  property,  destruction 

of 391  n* 

Neutral  ship  carrying  enemy 

goods 374  n* 

Neutral  ship,  private  enemy 

property  m 368  n 

Neutral  territory,  belligerent 

use  of  (1793) 184  n» 

Neutral  while:  American  colonies, 
supplies  to  (1776),  178  n";  BeUig- 
erent  men  of  war  in  ports  of, 
195  n;  Furnishing  troops,  179  n'; 
Prisoners  of  war,  freeing,  187  n*; 
''Rappahannock,"  the,  195 n. 

Neutrality,  laws  of 206  n" 

Neutrality,  proclamations  of 

(1861) 202n.210n 

Neutral  marginal  waters,  captures 
in,  Portugal  (1693),  197  n; 
Smyrna  (1797),  198  n;  U.  S.  A. 
(1801)  Delaware  Bay,  198  n. 

New  Hebrides .282  n" 

Nice 120  n»,  318  n» 

Nobility,  emigrant,  indemnifi- 
cation of 308  n" 

Normandy 95  n" 

North  Sea  fisheries 392  n* 

Nova  Scotia  (1667) 314  n" 

Orders  in  wars  of  PS-endi  Revo- 
lution  368  n" 

Ordinances:  (1533),  376  n*;  (1543), 
374  n«;  (1583-84),  363  n";  (1681- 
92).  363  n»»;  (1687).  374  n*; 
(1744-48).  374  n»;  (1800),  300  n. 
Pacific  blockade  of:  Argentine 
(1838-40,  1845-48);  Crete  (1897); 
Formosa   (1884);    Greece  (1827); 
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PRANCE  (Continued) 
Pacific  blockade  of: 
Holland  (1837);    Menam  (1893); 
Mexico    (1838);     Tagus    (1831), 
118  n" 

Papal  Bull,  disregard  of 306  n* 

Papal  Nuncio 192  n" 

Parliament  of  Paris  (1592) 374  n» 

Philanthropic  expeditions,  seiz- 
ure of 365  n 

Political  refugees,  protection 

of 47  n» 

Port.  Arthur,  Japanese  acqui- 
sition of 329  n* 

Portugal,  interference  in  (1847),  66  n 
Portuguese  waters,  public  ship 

of  in 385  n» 

Prisoners  of  war 254  n* 

Private  enemy  property  in  pri- 
vate neutral  ships 368  n 

Privateering 244  n 

Private  property  in  juris,  on 

outb.  of  war 322  n* 

Prize  courts,  unlawfid  decrees 

of,  danu^es  for 359  n 

Public  debts  due  the  enemy.  .325  n" 
Ratification,  municipal  law. .  .414  n* 

Ravaging 228  n* 

Reimbursement  for  damages 

done  on  invas 335  n" 

Religious  missions,  seizure  of . .  365  n 

Reprisals  by 98  n",  99  n,  100  n 

Reprisals,  municipal  restraint 

(1484) 102  n* 

Retaliation 109  n 

Revolution    in    (See    French 

Revolution) 410  n* 

Rogatory,  letters 79  n» 

Rome,  interference  of 65  n» 

Rome,  interference  at,  on  behalf  of 
Barbarini  Baldwin,  66  n;  Duchy 
of  Castro,  65  n,  65  n». 

Rule  of  1756 378  n".  379  n 

Russia,  interdiction  of  comerce 

with  (1793) 108n 

St.  Bartholomew. • 316n 

Savoy 318  n«,  322  n« 

Scheldt  River 295  n 

Scotland,  levying  troops  in 188  n* 

Shipbuilding 210  n 

Simple  state 83  n" 

State  forests,  German  seizure 

of  (1870) 311n 

States  Genera],  of 

31ln»,  449n,  452n 
Strassburg,  seizure  of  (1680) . .  132  n* 
Stuart,  Pretender  and  Great 

Britain  (1713) 331  n" 

Swiss  troops,  levying 188  n* 


FRANCE 
Switzerland:  Interment  of  troops 
in  (1870),  185  n,  186  n;  Office  m 
for  Alsatian  volunteers  (1870), 
188  n*. 
Treaties:  Compulsion  under,  451  n^; 
Confirmation  of,  470  n^*;  Dis- 
avowing treaty  made  by  King, 
311  n«  449  n,  452  n;  Ratify, 
refusal  to,  421  n*;  War,  efifect  of 
on,  457  n'. 

Truces  and 264  n^* 

Truce  (1684) 431  n" 

Tunis 79  n 

Turkey,  interference  in  (1827) 

67  n» 
Turkey,  seizure  of  Mitylene. . .  100  n 
United  Provinces,  recognition 

of 191  n" 

United  Provinces,  political  ref- 
ugees from  (1622) 42  n* 

U.  S.  A.:  Capitulations  with,  40 n; 
Munitions,  purchase  of  from  (1871), 
178  n**;  Prize  courts,  setting  up 
in,  192  n;  Privateer,  commission- 
ing in,  188  n*;  Qualified  neu- 
trality (1793),  173  n»;  Recognition 
of  (1778),  116n;  Trent  affair, 
protest  to,  253  n»*. 

Venice 316n 

Venezuela,  resumption  of  rda- 

tions  with  (1913) 186  n 

Vessels:  Departure  on  eve  of  war, 
time  for,  326  n*;  Private  in  vol. 
entry  in  war,  327  n*;  Public, 
invol.  entry  in  war,  300  n*. 

FRANCHE-COMTE 320  n 

FRANCHISE  de  I'Hotel 240  n» 

FRANCHISE  du  Quartier 240  n» 

FRANCIS  I.,  of  France,  198  n,  207  n\ 
212  n*,  221  n,  250  n,  307  n,  31 1  n», 
318  n",  434  n*,  435  n,  449  n. 
451  n",  452  n,  364  n". 

FRANCIS  II.,  of  France 84  n» 

FRANCIS  JOSEPH  of  Austria,  414  n» 

FRANCISKA,  the 396  n« 

FRANCO  TIREURS 239  n" 

FRANCONIA,   R.   v.   KEYN 

(2  L.  R  Ex.  Div.  63) 379  n»* 

FRANKENSTEIN 315  n»» 

FRANKFORT  ON  THE  MAIN 

Annexation  by  Prussia 8  n" 

Immunity  of  envoys  at 241  n 

FRANKLIN,  the  (3  C.  Rob.  217) 

383  n« 
FRANKS,  seizure  of  private  prop- 
erty on  conquest  of  the  Gauls,  3 13n*" 
FRAU  ILSAB  (4  C.  Rob.  63). .  .399  n 

FRAUD 5378 

FRAUD,  crimes  of 41 
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FREDERICK  BARBAROSSA,  198  n 
FREDERICK  THE  GREAT 

Art,  worlffi  of 312  n* 

Recruits  by  Comptilsion 419  n^ 

Russians,  seizure  of 99  n 

Silesian  Loan 

99  n,  328  n*,  48  n}\  109  n 
FREDERICK,  William  Elector,  41  n» 
FREE  SHIPS  MAKE  FREE 

GOODS §957 

FREEDOM     OF     RELIGIOUS 
WORSHIP,  true  application  of, 

34n 
FREEDOM  OF  THE  SEAS. ...  349 

FREGORZE 250  n 

FREIBURG,  Canton  of,  Pays  de 

Vaud 317  n 

FREIGHT,  title  to,  on  capture ...  353 

FREIGHT  on  recapture §943 

FRENCH  CONVENTION 295  n 

FRENCH  LANGUAGE 406 

FRENCH  REVOLUTION,  1 14n.  7  In", 

n»\  189n»,  210n,  109n,  464.  410n«. 

FRIENDSHIP,  the  (6  C.  Rob.  420), 

373  n 

FRIENDSHIP,  treaties  of 425  n" 

FRIEND,  my 194 

FRISCHE  HAFF 372  n" 

FRYATT,  Charles,  cap.  execution 

of 247  n« 

FRY,  WILLIAM  P.,  destruction 

of 392  n» 

FUCA,  Straits  of 373  n» 

FULL  POWERS  of  Envoy 207  n^ 

FUNDAMENTAL  ASSUMPTION,  2 

FUNDY,  Bay  of 299  n^  371  n» 

FUNDY.  Islands  and  Bay  of . . .  299  n^ 

FUNCTIONS  of  Envoy 260 

FUNCTIONS  of  head  of  state. .   195 

FUNCTION  of  war 134 

FUNCTUS  OFFICIO 460 

FUTURE  CONDUCT 42,  46 


GAETA,  blockade  of  ( 1 860) ....  1 18  n" 

GALLATIN 236  n 

GALWAY.  Earl  of 213  n" 

GARFIELD,  President 233  n 

GATE.  CITY,  GUARDS  OF, 

ATLANTA  (1887) 71  n» 

GENARD 231  n 

GENERAL  ARMSTRONG,  the 

capture  of  (1814) 198  n 

GENERAL  HAMILTON,  the 

(6C.  Rob.  61) 385  n« 

GENERAL  INTERNATIONAL 

LAW 163  n« 

GENERAL  neutrality 169  n» 

GENERAL  treaties 428  n»« 

GENERAL  War 143  n" 


GENEVA,  Foion  River 294  n» 

GENEVA,  Lake  of 297  n 

GENET,  Mr 211  n,  188n« 

GENOA 

British  capture  in  (1793) 197  n 

Corsica  and 315  n^,  317  n 

Disarmament  of  (1685) 331  n" 

Factions  in 209  n*» 

Ligurian  Sea  and 348  n,  371  n" 

Title  of 87  n« 

GENS 61 

GEORGE  I,  England 

84  n»  225  n,  250  n 
GEORGE  III,  England,  303  n,  250  n* 

GEORGIA 283  n" 

GEORGIA  and  mob  violence  to 

aliens 31  n 

GERMAN  RIVERS,  tolls  on. . 293  n»« 
GERMANY 
Africa:  East,   territory  in,   316  n; 
France,    exchange    with    (1911), 
316  n;    Occupation  of,  307  n*. 

Aliens,  taxation  of 24  n^ 

Alsace-Lorraine:        France,       con- 
quered    from,      313  n*,      328  n\ 
332  n*»;    Iron  rule  over,  278  n*. 
Armistice  (1870) 

267  n»,  (1918)  267  n» 

Art,  works  of,  seizure  of 312  n' 

Barbarians 330 

Barbarity  of,  228  nS  229  n,  230  n*. 
251  n,  419  n^ 

Basle,  customs  office  at 72  n^ 

Belgium:   Belligerent  occupation  of, 
306  n";  Courts  in  (1918),  306  n"; 
Neutrality,   violation   of,    435  n*; 
437  n\  448  n>«,  45 1  n»*,  141  n". 
Belligerent    occupation    and 

individuals 419  n^ 

Brazil,  landing  party  to  seize 

deserters 72  n" 

British  ships  in  Seine 

115  n,  330  n*,  337  n 
British  ships  capture  of,  in 

Danish  neutral  waters 200  n 

Caroline  Islands 315  n>* 

Cartagena  incident 357  n** 

Confederation  of  1815-1866).  .85  n", 
Confederation,  old,  recognition 

of  envoy  of  member  of 210  n' 

Constance,  Lake 297  n^ 

Constitution  of  (1871) 

87,  n«,  335  n" 

Contributions 335  n" 

Converted  merchantment  (1870) 

231  n" 

Deceit 251  n 

Destruction   of   property   at 
sea 391  n\  392  n* 
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GERMANY  (Continued) 
Diplomatic  officers  of,  violation 

of  neutrality  by 189  n" 

Emperor  of,  title  of 88  n 

Empire  (1871),  foundation  of.  .463  n 

Extra-territorial  crime 75  n' 

France,  belligerent  occupation 

of  (1870) 306  n",  434  n» 

France,  sentry  shooting  into. .  .72  n" 
French  territory,  violation  of 

(1914) 448  n" 

Foreign  troops,  levy  of ,  in 188  n' 

Free,  cities  of  flag  of 350  n" 

Frische  Haff 372  n" 

Fryatt,   Captain,   execution  of 

247  n» 
Fry,  William  P.,  destruction  of,  392n» 
German  aggression,  war  of,  in,  315  n 
German  aggression,  war  of,  sev. 

dip.  rel I85n».  186n 

Guarantee,  treaties  of ,  by 428  n'* 

Heligoland 316  n 

Holy  See,  representation  at,  192  n** 
Hospital  ships  destruction  of,  315  n 

International  status  of 106  n' 

Jews  alien,  exclusion  of 8  n" 

Kiaochau 317n 

Kurische  Haff 372  n" 

Ladrone  Islands  (1885) 315  n** 

Luxemburg:  Cession  to  France 
proposed,  329  n';  Neutrality  of, 
violation  of,  435  n\  45 1  n". 

Maritime  belt  of 372  n" 

Maritime  belt,  belligerent  men 

of  war  in 195  n,  196  n 

Member  states:  Alien  vs.  alien 
jris.,  29  n*;  Extra-territorial 
crime,  75  n';  Intercourse,  power 
of,  190  n";  Mercenaries,  furn- 
ishing, 180  n;  Treaty,  power  of, 
412  n». 

Militia 239  n" 

Nationality,  law  of 12  n 

Necessity,  barbarous  concep- 
tion of 230  n» 

Neutral  marginal  waters,  cap- 

tiu-e  in 200  n 

Neutral  member  in  enemy  country, 

337  n 

New  Britain 303  n 

New  Ireland 303  n 

North  Sea  fisheries 392  n» 

Pacific     blockade:      Crete     (1897), 
119n;  Greece  (1886),  119 n;  Ven- 
ezuela (1902),  119  n. 
Paris,  bombardment  of  (1870) 

253  n» 

Pelew  Islands  (1885) .315  n" 

Peru,  release  of  captured  ship 
(1879) 385  n* 


GERMANY 
Port  Arthur,  objection  to  Jap- 
anese acq.  of 329  n' 

Prisoners  of  war,  treatment  of 

256  n«,  258  n» 
Private  individuals,  barbarous 

treatment  of 413  n* 

Private  individuals  outbreak 

of  war 417  n 

Private  property,  ruthless  des- 
truction of 337  n* 

Ratification,  municipal  law. .  .414  n* 
Reimbursement  by,  for  dam- 
ages in  war 335  n" 

Requisitions  (1870) 335  n" 

Rogatory,  letters 79  n* 

Roumania,  neutrality  of,  vio- 
lation of  (1914) 189  n" 

Russia,  sale  of  slups  to 179  n 

Samoan  Islands 317  n 

Schluss  Act  (1820) 85  n« 

Spain,   arbit.   with   Caroline 

Islands 92  n 

Spheres  of  influence 307  n* 

Spies 250  n* 

Stettin,  Bay  of 372  n" 

Sulu  Archipelago 208  n* 

Swiss  Railway  cars,  seizure  of 

(1870) 336  n",  330  n 

Treaties:  Alsace-Lorraine  and, 
465  n}*;  Empire,  foundation  of, 
effect,  treaties  Prussia,  463  n. 

Truce  by 431  n»  265  n 

Vessels,  time  for  departure, 

eve  of  war 326  n,  327  n 

War  manual  of 235  n 

Wounded,  treatment  of 25**n9 

GEROLT,  B.  von 259  n 

GERTRUYDA,  the  (2  C,  Rob. 

211) 116  n» 

GETERIA,  the  (T.  L.  R.  32, 

529) 33g  nil 

GIBRALT ER,  Straits  of . ... . ! .  .375  n 
GIBRALTER,  Governor  of  surrend- 
ering political  criminals  to  Spain 

(1815) 47  n» 

GIBRALTER,  Moors  and  Jews 

in 331  n" 

GIFTS 320n 

GILBERT,  Sir  Humphrey 307  n 

GILES    vs.    REPUBLIC    OP 

FRANCE 337  n 

GILTRA,   the,   German  Priae 

Court .^.  .391  n" 

GLORIE,  the  (5  C.  Rob.  1^,  314  n" 

GODERICH,  Mr 212  n« 

GODFREY    OF    BOUILLON,  71  n^ 

GORE,  Mr 249n» 

GORTZ,  B.  de 250  n 
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GOTTENBERG,  use  of  harbor  of 

(1784) 316  n 

GOUGING 228  n^ 

GOVERNMENT  OP  A  STATE 

De  facto |57 

Definition  of §54 

Different  in  same  state §59 

Effect  of,  on  international  life 

of  a  state §§145,  56 

Forms  of §56 

Ftmctions  of 413 

Incapacity  of 410 

Intercourse  between |135 

Intercourse,  effect  of,  on §137 

Paralysis  of §138 

State  distinguished  from §55 

Title  of §58 

GRAEFP  BERNSTORFP,  the 

(3  C.  Rob.  109) 372  n» 

GRAN  CHACO 296  n 

GRANGE,  the 372  n",  198  n 

GRAY.  J 163  n» 

GREAT  BRITAIN 

Abyssina,  and 77  n 

Abyssinia,    imprisonment    of 

subjects  of ,  in 38  n 

Africa,  and 307  n* 

Africa,  East,  territory  in 316  n 

Aliens:  Alien  v*  alien,  juris,  of 
mimic,  court,  29  n^;  Exclusion, 
munic.  law  as,  to,  10  n*;  Expul- 
sion of,  8  n";  Government,  power 
of,  expulsion  of,  8n^*;  Hanseatic 
states,  complaint  of  (1595),  5n'; 
Hindoos,  expulsion  of,  10  n'; 
Immovables,  ownership  of,  27  n"; 
Intercourse  with,  188  n^';  London 
Stock  Exchange,  membership  in, 
23  n';  Vessels,  ownership  of, 
28  n". 
American  colonies,  see  British 
Colonies  in  North  America. 
Angary,  exercise  of,  Turkey. .  .330  n* 
Arabi  Pasha,  truce  by  (1882),  266  n 
Arbitrations  by:  America,  North- 
west coast,  Russia,  299  n^  348  n; 
America,  Northeast  botmdary  of 
U.  S.  A.,  299  n^  Behring  Sea, 
U.  S.  A.,  348  n;  Delagoa  Bay, 
Portugal  (1872),  308  n»,  92  n; 
Dogger  Bank  case,  Russia,  426  n^*, 
218  n;  Fundy,  Islands  and  Bay  of, 
U.  S.  A.,  299  n^  Nootka  Sound, 
Spain,  299  n^  308  n\  348  n.  North 
Atlantic  Coast  fisheiies,  331  n^*, 
369  n»,  377  n«,  391  n«;  Ore- 
gon territory,  U.  S.  A.,  299  n^ 
308  n*;  Passamaquaddy  Bay,  U. 
S.  A.,  299  n^  St.  Croix  River, 
U.  S.  A.,  299  n^;  San  Juan  bound- 


Arbitrations  bv: 
ary,  U.  S.  A.,  91  n;    Sulu  Archi- 
pelago, Germany,  308  n*. 
Ai^entine  Republic,  rivers  of.  .296  n 
Armed  forces,  passage  of,  in 

peace 71  n" 

Art,  seiztu'e  of  works  of 365  n** 

A^lum:  In  legations  in,  243  n; 
In  legations  of,  in  foreign  states, 
243  n;  Public  ships,  in,  386  n^. 
Australia:  Constitution  of,  75  n^^, 
86  n';  Government  of,  86  n'; 
Relations  with,  76  n**;  State,  not 
a,  90  n**. 
Austria:  Emperor  of,  injunction  by, 
77  n;  Interference  in  (1849),  66  n; 
Money,  coimterfeit  of,  77  n; 
Renunciation  by,  in  favor  of, 
348  n. 

Balance  of  power  and 120  n" 

Barbarous  troops,  use  of 241  n* 

Bays,  daim  to 372  n" 

Bechuanaland  and 307  n* 

Belligerent    occupation    and 

individuals 419  n^ 

Belligerent  occupation,  private 

property  on 332  n" 

Bidwell,  extradition  of 45  n' 

Black  Sea,  and 371  n" 

Blackwood,  Henry,  courtmar- 

tialof  (1812) 365  n* 

Blockade:  Capture,  time  and  place 
of,  398  n'<^;  Continental  sys- 
tem, 400  n";  Crimean  war  in, 
395  n",  396  n*;  France,  paper 
against,  400  n^;  German  Aggres- 
sion, war  of,  in,  394  n*;  German 
coast  (1800-05),  400  n";  Holland, 
paper  (1689),  400  n»*;  Notice  of, 
398  n^  Paper  blockade,  400  n"; 
Riga,  of  (1854),  396  n*;  United 
Provinces,  of  (1799),  397  n«. 

Bombay  and 320  n 

Bosphorus  and 374  n* 

Bristol  Channel  and 372  n" 

British  colonies.  North  America, 
grant  of  territory  after  inde- 
pendence of 321  n" 

Bntish  East  Africa  Co 71  n" 

British  East  Africa  Co.,  Zanzi- 
bar, lease  from 317  n 

British   East   India   Co.:    Interna- 
tional functions  of,  190  n";   War 
by,  139  n*. 
British  South  Africa  Co., 

71  n»,  139  n* 
British  South  Africa  Co., 

Browning,  Mr.,  case  of 38  n 

Burmah,  Lower 313  n* 
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GREAT  BRITAIN  (Continued) 
Cabot,  John,  patent  to  (1496),  306  n» 
Cagaliari,  the,  seizure  by  Sar- 
dinia (1857) 366  n« 

Canada:  Constitution  of,  75  n^^; 
Government  of,  86  n*;  Hudson 
River,  295  n;  International  func- 
tions of,  75  n'*,  76n»«,  86  n'; 
Relations  with,  77  n,  76  n**; 
State,  not  a,  90  n^*;  Treaty- 
making  power  of,  412  n*;  Waters 
of  391n«. 

Canso,  Gut  of 372  n" 

Capitulations  in  war 268  n^' 

Captures  in  neutral  marginal 

waters 197  n^  198  n 

Caroline,  the  (1841) 104  n»* 

C:aroline,  the  (1904) 210  n 

Cartagena,  incident  (1873) . .  .357  n" 
Character,  theory  as  to,  in  war,  435  n* 
Chili:    Insurgents  in,   358  n;    Sub- 
marine cables,  cutting  (1883), 

334  n 
China,  opium,  seizure  of,  by 

22  n^',  37  n» 
China,  maritime  belt  of,  treaty    . 

as  to 392  n» 

Chino- Japanese  war,  ships  sunk  ' 

in 177  n" 

Coast  fishing  vessels 363  n^^ 

Columbia  River  and 295  n 

Commons,  House  of,  proceed- 
ings in 49  n*' 

Commonwealth,  de  facto  gov- 
ernment  87  n* 

(Conception  Bay 372  n** 

Confederate  States  of  America, 

recognition  of 114  n" 

Continental  system  and 400  n** 

Continuous  voyage 386  n*,  387  n* 

Contraband 383  n» 

(Contributions 335  n«,  246  n" 

Converted  merchantmen 246  n" 

Convoy,  ships  under.  .351  n",  350  n" 

Corporations,  character  of 70 

Corfu  and 80  n* 

Counterfeiting  foreign  money. .  .77  n 
Council,  order  in,  1/7,  1807.  11/21, 
1807,  400  n«;  3/27,  1854,  105  n; 
5/23,  1906,  364  n. 
Crown,  title  of,  king  of,  87  n'; 
Accession  of  James  I,  320  n; 
Henry  VIII,  will  of,  320  n;  James 
II,  recognition  of,  by  France, 
1 1 7  n' ;  James  II  appomtment  of 
ambas-sadors,  191  n»*;  Personal 
intercourse  by,  198  n;  Personal 
union  with  Hanover,  84  n";  Real 
union,  85  n*;  Scotland,  personal 
imion  with,  84  n";    Stuart,  Pre- 
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tender,  treaty  with  France  as  to, 
381  n}*;  Suffolk,  Duchess  of,  acces- 
sion of ,  descendants  of,  320  n;  Suc- 
cession to  by  Act  of  Parliament, 
320  n. 

Cyprus 7 8  n,  282  n" 

Dardanelles 374  n* 

Declaration  of  war  l^ 147  n" 

Delagoa  Bay 308  n* 

Denmark:  Confiscation  of  English 
property  (1807),  325  n;  Ckmvoy 
of,  resistance  to  search  (1800), 
351  n**;  Qualified  neutrality  of, 
interference  in  (1708),  173  n'; 
Ships  of,  seizure  of  (1807),  293  n**. 
Deserting  seamen,  treaties  as  to 

392  n 

Destruction  of  property 391  n" 

Dogger,  Bank  case,  Russia 

426  n",  218  n 
Droit  of  Admiralty ...  105  n',  326  n» 
Dutch  property,  embargo  on 

(1803) 114  n 

Dutch  Republics,  annexation 

of  (1900) 463  n 

East  India  Company 71  n" 

East  India  Companies,  war 

by,  power  of 139  n* 

Egypt:  Intercourse,  power  of, 
190  n";  Foreigners  m,  39  n"; 
Relations  with,  78  n,  282  n". 

Emily  St.  Pierre,  the 217  n« 

Emperor  of  India,  title  of 88  n 

Envoys:  Dismissal  of,  263  n*;  For- 
eign states  in,  reception  of,  209  n*, 
212  n;  Foreign  states  of,  refusal 
to  receive,  2 10  n;  Foreign  state  of, 
in,  226  n,  227  n,  234  n»,  251  n; 
Immunity  of  foreign,  in.  Bellig- 
erent agents,  249  n*;  253  n"; 
Complainant  as,  258  n*;  Domicile 
of,  236  n",  240  n*;  Jurisdiction 
of,  244  n»«;  Personal,  2 1 7  n«,  2 1 8  n, 
221  n,  224  n,  225  n,  231  n,  250  n; 
Religion,  247  n*;  Suite,  234  n*, 
235  n«,  255  n*;  Third  state  of,  in, 
250  n;  Member  of  state  as  to, 
210  n»,  211  n,  255  n*;  Receive, 
refusal  to,  190  n»,  210  n,  224  n. 

Expatriation  of  members 16  n'^ 

Explorations,  seizure  of 364  n^^ 

Extradition:  Executive  authority  of, 
to,  46  n*;  Members  of,  47  n"; 
Municipal  law  of,  44  n*;  Political 
refugees,  governor  of  Gibralter, 
47  n";  Political  refugees  in,  47  n"; 
Soubise,  Prince  of,  protection  of, 
42  n^  Treaty  without,  45  n». 
Extra-territorial  crimixud  law,  75  n* 
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GREAT  BRITAIN  {Continued) 

Federated  Malay  States 78  n 

Filibustering  expeditions  in  time 

of  peace 77  n' 

Fisheries  and 369  n>«,  391  n« 

Fishing  boats,  seizure  of 

363  n",  364  n" 

Florida  and 315  n" 

Foreign  ambassador,  method 

of  address 201  n* 

Foreign  office,  circular  of  (1848) 

49  n" 
Foreign  secretary,  letter  of, 

neutrality 175  n' 

Foreign  state,  bonds  of,  collec- 
tion of 49  n" 

France:  Arrest  of  Englishmen  (1803), 
109  n,  416  n;  Barbarous  decree, 
forbearance  of  Great  Britain 
(1793),  261  n;  Browning,  Mr.,  in, 
38  n;  Cables  (1870),  204  n«;  Con- 
current  declaration  of  1854  with, 
376  n';  Confiscation  of  debts  due 
England  (1793),  293  n",  322  n«; 
Embargo  of  ^ips  of  France 
(1793),  114  n;  Express,  seizure  of 
(1838),  365  n*;  German  com- 
plaints of,  France  (1871),  231  n"; 
Interference  in  Great  Britain 
(1571),  65  n»;  Interference  in 
Great  Britain  on  behalf  of  Cath- 
olics, 67  n;  Interference  of  Great 
Britain  in,  on  behalf  of  Protest- 
ants 67n;  (1793-1815),  66n, 
Involuntary  entry  of  British  man- 
of-war,  seizure  of,  300  n*;  Invol- 
untary entry  of  French  man-of- 
war,  seizure  by  Great  Britain, 
300  n';  Louisburg,  seizure  of 
squadron  at,  301  n;  Madagascar, 
annexation  of,  by  France,  effect 
of,  on  treaties.  462  n";  Restora- 
tion of  ships  (1741),  292  n^• 
Sailors,  British,  to  be  condemned 
as  pirates,  425  n" ;  Seiztu*e  of 
ships  (1793),  114  n;  Troops  of 
Great  Britain  in  (1677),  188  n«; 
Truce  between,  407  n»,  264  n« 
Free  ships  make  free  goods. .  .367  n* 
Fryatt,  Captain,  execution  of,  247  n' 

Fuca,  Straits  of 373  n* 

Fundy,  Bay  of 331  n»« 

Geneva  Arbitration,  the  (1872) 

210  n,  211  n 
German  aggression,  war  of,  in 

185  n*,  186  n 

Gibraltar,  Straits  of,  and 375  n 

Gibraltar,  residence  of  Moors 

and  Jews 331  n" 

Gilbert,  Sir  H.,  patent  to 307  n 
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Gold  coast,  and 316  n 

Government  of,  war  power. . .  149  n" 

Great  Lakes,  North  America, 
and 297  n" 

Great  Lakes,  N.  A.,   Naval 
forces  on 425  n" 

Greece:  Blockade  of  (1850),  Padfioo 
case,  38  n,  100  n;  Interference 
of  Great  Britain  in  (1827),  67  n; 
Recognition  of,  by  Great  Britain 
(1825),  115n»;  Royal  family, 
assistance  to  (1862),  386  n". 

Grotius,  publication,  by  objection 
to  (1619) 76  n» 

Guadeloupe,  181  n';  Occupation  of 
(1810),  305  n«;  Transfer  to  Sweden 
(1810),  305  n*;  Transfer  of, 
187  n«. 

Guinea,  coast  of .316  n 

Hanover,  personal  union  with 

84  n" 

Head  of  state,  in  foreign  coimtry, 

197  n",   198  n".  199  n,  199  n. 
Head  of  foreign  state  in,    197  n", 

198  n,  199  n,  199  n>*. 

Heligoland 316  n 

Herring  fisheries,  claim  to 

369  n",  39  In* 

Hindoos,  exclusion  of 10  n' 

Hongkong  and 316  n 

House  of  Lords 379  n" 

Huascar,  the,  case  of 358  n 

Hudson  Bay 372  n" 

Hudson  Straits 375  n 

Hudson  River 295  n 

Htmgary,  recognition  of  (1849) 

114  n" 

Independence  of 68 

Incorporate  union,  an 85  n^ 

India 78  n 

India,  governor  of,  power  of 

intercourse 190  n" 

Individuals  on  belligerent  occu- 
pation   419  n' 

Individuals,  enemy  in  juris,  on 

outb.  of  war 415  n**,  416  n* 

Interference:    Austria,     in     (1849), 

66  n;  France  in,  Protestants  on 
behalf  of,  65  n*,  66  n,  67  n;  France 
of,  on  behalf  of  Catholics,  67  n; 
Greece,  in  (1827),  67  n;  Portugal, 
in  (1827),  66  n;  Samoan  islands, 
in  (1898),  66  n;  Savoy,  in,  Sar- 
dinian subjects,  on  behalf  of 
(1827),  67  n;    Turkey,  in  (1827), 

67  n. 

International  status  of,  106  n^  107  n* 

Ionian  Islands 78  n',  323  n* 

Ionian  Islands,  neutrality  of. .  171  n" 
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GREAT  BRITAIN  (Continued) 
Ireland,  and...  85  n*,   92  n,   95  n»o» 

Jahore,  and 78  n 
ames  II  of  England,  appointment 
of  envoys  while  in  exile. ...  191  n* 

Jameson's  Raid 78  n,  138  n" 
apan:  Kowshing,  sinking  of, 
177  n",  373  n,  390  n;  426  n"; 
Notice  to,  on  making  arbitration 
treaty  with  U.  S.  A.,  466  n; 
Treaty  with,  173  n«. 

King,  title  of 87  n\  88  n 

Kings  Chambers 372  n" 

Krueger,  ultimatum  to  (1899) 

148  n" 

Lado  Enclave 317n 

Land,  alien  ownership  of 27  n" 

Legation  of,  in  foreign  states 

239  n«,  285  n» 
Leiden,  University  of,  appt.  at, 

objec.  to  (1609) 76  n» 

Letters  of  permission  against 
North  American  Colonies . . .  244  n 

Liao-toang  Peninsula 329  n* 

Loans  of  a  state  distingiiished 

from  other  obligations 50  n* 

London  Stock  Exchange,  alien 

membership  in 23  n* 

Louisiana,  and 315  n",  316  n 

Low    Countries,    intercourse 

with  (1588-1561) 190  n» 

Lymoon  Pass 373  n* 

McLeod,  case  of 104  n*,  72  n" 

Manual  of  warfare 234  n 

Marietos  Lake,  enlargement 

of  (1801) 283  n" 

Maritime  belt:  Asylum  in  British 
public  vessels  in,  386  n^;  China, 
treaty  with,  as  to,  392  n';  Court's 
jurisdiction  of,  in,  379  n**;  Fish- 
eries in,  391  n*;  Kings  Chambers, 
372  n";  Legislation,  as  to,  376  n^; 
Private  foreign  ships  in,  388  n'; 
Public  vessels  of,  in  U.  S.  A. 
maritime  belt,  385  n";  Public 
vessels  of  foreign  cotmtries,  visits 
of,  382  n*,  in  386  n;  Revenue 
laws,  as  to,  377  n';  Treaties,  as  to, 

376  n^;  Width  of,  371  n^*,  376  n^ 

377  n«. 

Martin,  Peter,  case  of 76  n 

Mary,  Queen  of  Scots 

192  n,  199n»,  224n 

Mason  and  Slidell  Case 253  n" 

Member  of,  as  envoy  to 

210n»,  211n,  255n« 

Men-of-war,  asylum  in 386  n" 

MenreU,  Captam  W.  W.,  deten- 
tion of 216  n»  218  n 

Mercenaries,  use  of 180  n,  240  n" 
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Mexico:  Action  against  for  non- 
payment of  debts  (1861),  38  n, 
49  n",  121  n";  British  vendees  of 
church  property,  310  n;  Non- 
payment of  debts  by,  38  n,  49  n"; 
Subject  in,  damage  to,  35  n'. 

Militia 239  n" 

Military  service,  compulsory  of 

subjects  abroad 26  n 

Mississippi  River,  and 295  n 

Moray  Firth 372  n" 

Moray  Firth,  fisheries  in 369  n" 

Mosquito  Coast,  and . .  299  n^,  308  n* 

Munich,  wasting  (1704) 283  n*' 

Municipal  title,  property  held  by 

285  n 

Mutiny,  old,  act 120  n** 

Naples,  intercourse  with,  sus- 
pension of 185  n* 

Naples,    sulphur    monopoly, 

case  of 38  n 

Narrow  seas 375  n 

Nationality,  laws  of 12  n 

Netherlands:  Embargo  on  Dutch 
property  by  Great  Britain  (1803), 
114  n;  Grotius,  publication  by, 
objection  to  (1619),  76  n";  Uni- 
versity of  Leiden,  appt.  at,  objec 
to  (1609),  76  n»;  War  against 
(1793),  proclamation  of,  104  n". 
Neutral  goods  in  enemy  ships 

376  n« 
Neutral  marginal  waters,  cap- 
ture in 197  nS  198  n,  200n 

Neutral  ships,  unneutral  service 

372  n»,  372  n",  373  n 
Neutral  trade,  restrictions  on 

368  n» 
Neutrality  of,  176  n**;  Alabama 
claims,  210  n,  211  n;  Cables,  lay- 
ing, 217  n*;  Coal,  supplying,  218  n, 
216  n»;  Emily  St.  Pierre,  217  n*; 
Filibustering  expeditions  from 
Canada  (1864),  185  n;  Foreign 
enlistment  Act  enforced  against 
France  (1885),  186  n;  Foreign 
enlistment,  case  of,  213  n^^*  For- 
eign enlistment,  law  as  to,  214  n, 
215  n;  Foreign  oflBce,  letter  of, 
in  re,  175  n*;  Furnishing  troops, 
179  n*,  180  n,  188  n*;  Law  officers 
of  crown,  opinion  of,  215  n"; 
Loans  raised  in,  214  n*';  Loan  of 
money  to  belligerent  by  subjects, 
215  n^';  Member  in  belligerent 
state,  424  n';  Member  in  enemy 
ranks,  424  n^;  Men-of-war,  bel- 
ligerent, in  ports  of,  195  n,  202  n; 
Menzel,  Captain  W.  W.,  deten- 
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GREAT  BRITAIN 
Neutrality  of:  (CorUintied) 
tion  of,  216  n^^  218  n;   Municipal 
law  maintaining,  177  n";   206  n^*; 
Munitions    of    war,    furnishing, 
208  n';        Piloting      men-of-war, 

217  n*;  Prisoners  on  belligerent 
ships  of  war  in  waters  of,  203  n'; 
Privateers,  order  as  to,  6/1,  1861, 
202  n;  Proclamations  (1877), 
(1904).  175  n»;  (1861).  118  n«; 
Regulations  of  1870, 175  n*;  Quali- 
fied, 173  n»;  ShipbuUding.  178  n^*, 
210 n,  21  In;  Spanish  instu'gents, 
refusal  to  permit  entry  of,  166  n'; 
Submarine  cables  (1870.  1898), 
204  n*;  Supplies,  furnishing  (1863), 
178  n*';     Terceira    affair,    185  n; 

218  n»;  Wars  in,  176  n»-;  Wash- 
ington, three  rules  of,  210  n. 

New  Britain  and 303  n 

New  Fotmdland  fisheries 

369  n",  391  n» 
New  Granada  (1861)  blockade 

by 400  n" 

New  Guinea 303  n 

New  Hebrides  and 282  n" 

New  Ireland  and 303  n 

Nicaragua,   reprisals   against 

(1895) 100  n 

Nootka  Sound 

299  n^  308  n«.  348  n»,  372  n" 
Normandy,  seiztu'e  of  private  prop- 
erty by  William  of,  (1066) . .  331  n" 
Normandy,  ravaging  (1306),  228  n^ 
North  American  Colonies,  revo- 
lution of 71  n'* 

North  Borneo  and 78  n 

North  Borneo  Company 71  n" 

North  Sea  Fisheries,  littoral 
privileges  in  foreign  states  as  to, 

392  n» 

Nova  Scotia  (1667) 314  n" 

Orange  Free  State.  . .  .313  n»,  328  n* 
Orange  Free  State,  occupation 

of 303  n» 

Pacifico.  case  of 38  n,  100  n 

Pacific  blockade  of  Argentine,  (1845- 
48),  Crete  (1897),  Greece  (1827), 
Greece  (1850),  Greece  (1886),  Hol- 
land (1833),  New  Granada  (1836), 
Rio  de  Janeiro  (1862),  Venezuela 
(1902),  118  n»,  119  n. 
Pacific  Ocean,  Russian  claims 

to 348  n 

Panama  Canal  and 290  n.b 

Panama  River  and 296  n 

Paraguay  River  and 296  n 

Parliament  of 75  n** 

Parliament,  attitude  of 22  n" 
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Parliament,  relation  to  aliens. .  .8  n^* 

Paris,  declaration  of,  and 244  n 

Passamaquaddy  Bay  and 299  n^ 

Paxso  and 80  n* 

Perfidy 259  n» 

Persia  and v 322  n* 

Peru,  revolution  in  (1877) 358  n 

Piracy 357  n» 

Policing  the  seas 365  n* 

Polish  neutral  property  (1597)  368  n" 

Political  refugees  in 47  n* 

Pope,  assistance  to  (1848) 386  n" 

Porttigal:  Compulsory  payment  of 
claims  by  (1840),  438  n*;  Inter- 
ference in  (1826).  72  n";  (1847), 
66n;  Recognition  of  (1641),  116  n. 
Treaty  between,  impossibility  of 
performance,  446  n*. 

Postal  correspondence 388  n" 

Pre-emption  of  contraband. .  .384  n" 

Prisoners  of  war 255  n,  256  n* 

Private  enemy  property  in  pri- 
vate neutral  ships 367  n^ 

Private  enemy  individuals  in  juris, 
on  outb.  of  war,  322  n',  415  n*», 
416  n*,  417  n. 
Private   enemy   property   in   juris. 

on  outb.  of  war,  326  n',  327  n 
Private  enemy  ships,  invol. 

entry,  war 327  n* 

Private  enemy  ships,  vol.  entry, 

war 328  n« 

Private  individuals  on  invasion,  419  n 
Private  individuals  on  high  sea 

in  war 421  n*o» 

Privateering 244  n 

Private  neutral  property  in 

enemy  ships 376  n* 

Private  property  on  invasion 

enemy  territory 332  n" 

Prize   courts:    History   of,   356  n"; 
Institution  of,  356  n";    Jurisdic- 
tion of,  355  n*;   Unlawful  decrees 
of.  358  n*. 
Proclamations  of  war.  Feb.  11,  1791, 

104  n";    Feb.  4.  1793,  114  n. 
Protection  of  subjects  abroad 

22  n",  38  n,  37  n» 
Public  debts  due  the  enemy,  325  n^* 
Public  vessels,  asylum  in. ... 386  n^^ 

Queensland 303  n 

Rahming,  Mr.,  case  of 29  n' 

Ravaging 228  n^ 

Real  union,  a 85  n^ 

Recognition  of:  Confederate  States, 
of  America,  114n";  Greece 
115n^*;  Portugal,  116n;  Spanish 
Colonies,  116n;  U.  S.  A.,  116n; 
United  Provinces,  191  n^ 
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GREAT  BRITAIN  (Continued) 
Reimbursement  for  damage  in 

war 335  n*» 

Reprisals,  Malta,  Knights  of, 

in  favor  of 99  n 

Reprisals,   mtmicipal   regula- 
tion of 102  n* 

Reprisals,  peace  in 

98  n»  99  n,  100  n,  104  n",  105  n 

Reprisals,  war  in 260  n*,  261  n 

Requisitions 335  n" 

Return  voyage,  contraband. .  .385  n* 

Rogatory,  letters 79  n» 

Royal  Niger  Co 71  n»» 

Rule  of  (1756) 378  n",  379  n» 

Russia:  Confiscation  of  English 
property  (1800),  322  n«;  Diplo- 
matic suasion  against,  to  enforce 
treaty,  438  n*®;  Dogger  Bank 
case,  426  n";  Protest  on  with- 
draw! from  treaty  of  Paris  by, 
435  n'*;  Protest  on  withdrawal 
from  treaty  of  Berlin  by,  435  n**. 

Russo-Dutch  loan 459  n,  325  n" 

St.  Croix  River  and 299  n' 

St.  Lawrence  River  and 296  n 

Safe  conduct,  enemy  ambas- 
sadors (1914-1918) 253  n" 

Samoan  Islands 317  n 

Samoan  Islands,  interference 

in  (1898) 66n 

Sarawak 92  n 

Savoy,  interference  in  (1690) . .  .67  n 
Scotland:  Merger  with,  92  n,  95  n****; 

Personal  union  with,  84  n**. 
Sea,  open,  claims  over. . 348  n,  367  n 
Seine,  sinking  of  ships  in,  by 

Germany 330  n',  337  n 

Servia,  intercourse  with  sus- 
pension of  (1903) 185  n» 

Siege 253  n 

Silesian  loan  case 

109  n,  322  n»,  325  n" 

Socotra  Island  and 307  n' 

Solent  and 375  n 

Souibise,  Prince  of,  protection  of 

42  n< 

Soudan 282  n" 

South   African   Republic 

76  n,  79  n,  95  n»»,  313  n».  328  n» 
South   African   Republic,   gov- 
ernment of 86  n* 

South  African  Republic,  occu- 
pation of 303  n 

Spain:  Bonds  of,  inpaid,  49  n,  100  n; 
Colonies  of  South  America,  rec- 
ognition of,  I16n;  Philip  and 
Mary,  effect  of  marriage  of, 
84  n'*;  Private  ship,  invol.  entry, 
seiztu-e  of  (1780),  327  n^  Scotland, 
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Spanish  war  with,  effect  on  rda- 
tfons  of,  84  n";  Virginius,  seizure 
of  (1813),  367  n;  War,  declara- 
tion of  against  (1762),  152  n^ 

Spies 250  n* 

Statutes: 

1215— Magna  Charta,  37  CI. 
Reprisals 102  n\  110  n*,  416  n* 

1354—27  Edward  III,  Staples 
St.  of 416  n» 

140 1— 2    Henry    IV.    C.    16, 
Reprisals  against  Welsh 102  n^ 

1416—4  Henry  V,  C.  7,  Let- 
ters of  Marque  and  reprisal,  102  n* 

1442—20   Henry    VI,    C.    1, 
goods  in  enemy  ships 366  n* 

1537—28  Henry  VIII,  C.  7 320  n 

1544—35  Henry  VIII,  C.  1 ...  .320 n 

1708—7  Anne,  C.  12,  Envoys 
protection  of 221  n,  256  n 

1736— 9  Geo.  II,  C.  35,  Hover- 
ing  377  n* 

1807—47  Geo.  Ill,  2d  Sess.  C. 
66,  Hovering 377  n* 

1819—59  Geo.  Ill,  C.  69,  For- 
eign Enlistment 211  n,  214  n 

1833—3,  4,  WiU.  IV,  c  LIII, 
Maritime  belt 376  n^ 

1850—13  and  14  Vic,  C.  3, 
Prussian  legation  in  London 

239  n>* 

1870—33  and  34  Vic,  C.  14, 
s.  2,  Alien  ownership  property,  27n" 

1870—33   and    34   Vic,   Ch. 
Naturalization 12  n 

1870—33  and  34  Vic,  C.  90,  Foreign 
enlistment,  78  n,  166  n\  179  n*. 
186 n,  206 n^  210 n,  21  In. 

1870—33  and  34  Vic,  C.  52, 
Extradition 44  n* 

1873—36  and  37  Vic,  C.  60, 
Extradition 44  n* 

1878—41  and  42  Vic,  C.  73, 
Maritime  belt 379  n>* 

1914—4  and  5  Geo.  V,  C.  17, 
Aliens 10  n*,  12  n 

Straits 373  n*,  374  n* 

Subject  of 11  n* 

Submarine  cables 333  n* 

Suez  Canal:  Neutralization  of, 
171  n»;  Relations  with,  289  n«*; 
Share    in,  285  n*. 

Sulphur  monopoly,  case  of 

438  n*,  100  n.  114  n* 

Sulu,  Archipelago  of 308  n' 

Swedish  ships  under  convoy, 
seizure  of  (1798) 351  n»« 

Tandy,  J.  Napper,  extradition 
of 45  n» 
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Tangiers 320  n 

Territory:  Alienation  by,  280  n; 
Acquisition  by,  303  n;  British 
East  Africa  Co.,  lease  from  Zanzi- 
bar, 317  n;  Conquered,  status  of, 
303  n;  Dismembered,  is,  285  n'; 
Papal  Bull,  disregard  of,  306  n*; 
Spheres  of  influence,  307  n*;  Tun- 
nel imdcr  English  Channel,  28S  n^^. 
Thorshaven,   capitulation   of 

(1808) 268  n»» 

Transfer  of  vessels 439  n" 

Treaties:    Belligerent   states,   with, 
411  n";    Breach  by  other  party, 
444  n*;  Charles  II,  personal,  by, 
414  n';     Diplomatic    siiasion    to 
enforce,  438  n*';    Duress  exacted 
by,  45 1  n**;    Force  to  secure  per- 
formance   of,     438  n';      Govern- 
ment of,  power  to  conclude  and 
ratify,    414  n',    420  n*;     Govern- 
ment  of,    change   of,    effect   on, 
464  n";  Guarantee,  of  by,  428  n"; 
Hostages,     sending     of,     434  n' 
Impossibility      of      performance 
446  n";    Interpretation  of,  467  n 
Orange    Free    State,    merger   of 
effect     on,     463  n;      Parliament 
refusal  to  carry  out,  421  n",  441  n" 
Protests,  as  to,  435  n*;   Power  of, 
mtmidpal    law,    as    to,    414  n' 
Ratification  by,  418  n';    Ratifica- 
tion, municipal  law,  as  to,  420  n* 
Refusal    to    carry    out,     421  n* 
440  n**;   Refusal  to  ratify,  419  n» 
420  n*;    South  African  Republic 
by,  412  n*;  South  African  Repub- 
lic, mei^er  of,  effect  on,  463  n 
Third  parties  and,  466  n;    Truces 
by,    407  n";     Viceroy    of    India 
powers  of,  420  n*;   War,  effect  of, 
on,  457  n».  458  n*,  459  n;    Wash- 
ington,  treaty  of,   dissatisfaction 
with  (1873).  421  n«. 

Trent,  case  of 253  n" 

Truce  at  Alexandria  ( 1 882) 266  n 

Truces  by 407  n'*.  264  n« 

Turkey:  Bonds  of,  collection  of,  49  n; 
Capittilations  with,  40  n;  Inter- 
ference in  (1827),  67  n'. 

Union  flag,  adoption  of 350  n" 

United  Provinces,  recognition 

of 191  n« 

United  Provinces,  mortgaging 

of 317n 

United  States  of  America:  Angary 
by  (1861),  330  n»;  Arbuthnot- 
Ambrister  (1818),  424  n^  Bellig- 
erent   occupation,    property    Idft 
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behind  in,  328  n^  Cable  to 
Kongkong  (1898),  204  n»;  Can- 
ada, invasion  into,  by,  72  n*'; 
Canada,  temporary  signals,  73  n^; 
Caroline,  case  of  (1838),  72  n"; 
Foreign  enlistment  in  (1855), 
188  n*,  214  n;  Martial  law  in  and, 
29  n^;  Military  service  of  mem- 
bers in,  25  n*;  Recognition  of, 
116  n*;  Seizure  of  ships  after  war 
(1812),  291  n»;  Termination  of 
treaties  by  (1865),  469  n»;  Texas, 
annexation  of,  effect  on  treaties, 
462  n",  463  n;  Visit  and  search 
of  ships  of,  363  n^*;  Zanzibar, 
capitulations  in,  40  n. 
Venezuela:  Bonds  of,  collection 
of  (1902),  50  n;  Mosquito  coast, 
299  n^  308  n«. 
Vessels,  time  for  departure  on 

outb.  of  war 326  n',  327  n 

Virginius,  the 367  n 

Wales,  merger  of 92  n,  95  n*« 

War,  effect  of  treaties,  on 

457  n»,  458  n* 
War  losses,  compensation  com- 
mission of  Cape  Colony ....  335  n" 

War,  manual  of 234  n 

Washington,  capitol  at,  burning  of 

261  n,  283  n'^  312  n« 
Washington,  three  rules  of . . .  .210  n 
Washington,  treaty  of  ( 1 87 1 ), 

dissatisfaction  with 421  n* 

Wei-hai-wei  and 317n 

Wounded 259  n»» 

Yangtse-kian  River  and 297  n 

2^nzibar  and 78  n 

Zanzibar,  capitulations  in 40  n 

GREAT  HARBOR,  Culebra ...  382  n* 
GREAT  LAKES  in  North  America. 

297  ni 
GREECE 

Corfu  and 80  n* 

Crete,  landing  in  (1897) 212  n» 

Denmark,  relation  with 84  n" 

German  aggression,  war  of,  sev. 

dip.  rel , 186  n 

Interference  of  powers  in  (1827) 

66  n,  67  n^ 

International  status  of 106  n 

Ionian  Islands,  and 78  n 

Neutrality  of,  viol,  by  allies  in 

war  of  Ger.  agg 186  n 

Pacific    blockade   of    (1827,    1850), 
118  n^  (1886),  119  n. 

Pacifico  case 38  n,  100  n 

Paxso  and 80  n* 

Ratification,  mtmicipal  law. . .  .414  n' 
Revolution  of 72,  91  n» 
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GREEK  CONFEDERATION, 

government  of 85  n 

GREENLAND 315  n" 

GREGARIOUS  INSTINCT... 36,  185 

GRETA,  the 373  n 

GREYTOWN.  bombardment  of, 

by  U.  S.  A  (1854) 121  n* 

ORISONS,  the 250  n 

GROTIUS,  Hugo 

207n,  214n,  257n,77n 
GROTIUS,  opinion  of 

5  n\  244  n,  253  n 

GROTIUS.  time  of 368  n» 

GUADELOUPE,  Island  of 

181  n»,  305  n« 

GUAM 382  n" 

GUANO  ISLANDS,  acts  of  con- 
gress  305  nS  369  n" 

GUANO  ISLANDS,    dispute  h 

U.  S.  A.  and  Venezuela 299  n^ 

GUANTANAMO 382  n* 

GUARANTEE,  treaties  of 428  n" 

GUARANTORS,  third  states  as,  434  n* 
GUATEMALA 
German  Aggression,  war  of,  in,  186  n 
Holy  See,  representation  at. . .  192  n" 

International  status  of 106  n' 

GUfiBRIANT,  Madame  de 213  n 

GUESCELIN.  Bertrand  du 265  n 

GUINEA,  Empire  of 306  n» 

GUINEA.  Gulf  of 346  n 

GUINEA.  Sea  of 348  n 

GUISE,  Duke  of 66  n 

GUITEAU 233  n 

GULFS 371,  375  n 

GUNS 307 

GURNEY,  Mr 232  n,  234  n» 

GUSTAVUS  ADOLPHUS 

207  n«,  180  n,  188  n»,  279  n» 

GUSTAVUS  IV  of  Sweden 456  n 

GYLLENBURG 225  n 

H 

HABEAS  CORPUS,  writ  of 29  n» 

HAITI 
German  Aggression,  war  of,  in,  1 86  n 

International  status  of 106  n' 

HALE,  Nathan,  Captain 250  n» 

HALF  SOVEREIGN  states 76 

HALL,  Mr 247  n* 

HAMBURG  AMERICAN  LINE,,  sale 

of  ships  to  Russia  ( 1 904) ...  178  n" 

HAMBURG  and  Elbe  River. .  .292  n" 

HAMILTON,  Marquis  of 179  n» 

HAMMERSTEIN,  Colonel  von,  191  n 

HANIBAL 289  n* 

HANOVER, 

Bremen 305  n* 

Elbe  River 294  n 


HANOVER 
Great  Britain,  personal  tmion 

with 84  n» 

King  of,  status  of,  in  Great 

Britain 199 n"  200n 

Prussia,  merger  into  (1866) 

313nV  95n" 
Prussia,  merger  into,  effect  on 

treaties 462  n" 

Verden  and 181  n«,  305  n« 

HANSEATIC  STATES 5  n» 

HANSE  TOWNS,  intercourse, 

powers  of 190  n" 

HANSE  TOWNS,  enemies  in  jurisdic- 
tion on  outbreak  of  war ...  .415  n" 
HARCOURT.  vs.  GAILLARD 

(12  Wheat.  523) . .  .302  n",  321  n" 
HARMONY,  the  (2  C.  Rob.  322) 

440  n> 

HAROLD,  Duke  of  Wessex 197  n" 

HAWAIIAN  ISLANDS,  letters 

rogatory 79  n* 

HAWAIIAN  ISLANDS,  U.  S.  A., 

285  n«,  302  n" 
HAWAIIAN  ISLANDS,  consent 

of  people  on  annexation 3 18  n** 

HEAD  OF  STATE 

Functions  of §147 

Immunity  of §148 

Incognito 198,  200 

Jurisdiction  of  outside  state,  198,  199 
Limited  governments  in. .  §§145,  150 

Negotiations  by 196 

Outside  jurisdiction §148 

Personal  governments. . . .  §§145,  149 
Personal  intercourse  between. . .  §134 

Personal  status  of 201 

Position  of §146 

Property  of 199,  200 

Suit  against 199 

Taxation  of 200 

HEDJAZ.  recognition  of 116  n 

HEIM  vs.  McCALL  (239  U.  S. 

175) 31  n» 

HELIGOLAND 316n 

HELVETIC  UNION  (See 
Switzerland) 

HENRIETTA  MARIA 66  n« 

HENFIELD,  GIDEON,  case  of 

425  n" 
HENRICK  AND  MARIA  (1  C. 

Rob.  146) 398n 

HENRY  II,  France 249  n",  435  n 

HENRY  III,  France 250  n 

HENRY   IV,   France,    110n\    198  n, 
234  n«,  244  n",  42  n*,  179  n«. 

HENRY  IV,  England 197  n" 

HENRY  V,  England 228  n»,  253  n 

HENRY  V.  Emperor 451  n" 

HENRY  VI,  Emperor,  197  n",  319  n" 
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HENRY  VII ,  England,  198  n,  306  n» 
HENRY  VIII,  England 

212n«,  320n,264n" 

HERALDS  to  declare  war 146  n* 

HERNANDEZ 104  n* 

HERRERA,  vs.  UNITED  STATES 
(222  U.  S.  558),  439  n" 
HERRING  FISHERY,  391  n«,  369  n". 
HERSTELDER,  the. .  (1 C.  Rob. 

114) 291ii" 

HERTHA,  the 172n» 

HERZEGOVINA 282  n",  435  n» 

HESSE  CASSEL,  Landgrave  of 

231n,  256n*,  180n 

HESSE  CASSEL,  Landgrave  of,  231  n, 

256  n*,  180  n;   Furnishing  Troops 

(1727) 180  n 

HESSE   CASSEL,   elector   of, 

honors  of 123  n* 

HESSE  CASSEL,  elector,  sale 

of  domains 308  n' 

HESSE  CASSEL,  elector  of,  calling 
in  debts  of,  by  Napoleon,  310  n 

HESSE  and  Prussia 285  n" 

HESSE    RHEINFOUS,    land- 
grave of,  plan  of 1 10  n' 

HIGH  SEA,  envoy  on $192 

HILTON  v.  GUYOT,  159,  U.  S 

113 163  n» 

HIRAM,  the  (3  C.  Rob.  180) .  .361  n« 
HISTORY 

Alien  attitude  toward §426 

Contraband |978 

Envoy,  immunity  of Jl70 

Extradition §463 

International  law §123 

Jurisdiction  over  open  sea §280 

Movement  of  individuals  from 

one  state  to  another §428 

Neutrality §665 

Obligation  of  a  treaty |367 

Parties  to  a  war §607 

Prisoners  of  war §§757,  758 

Private  enemy  property  in  juris. 

on  outb.  of  war §877 

Private    enemy     property    in 

enemy  coimtry §887 

Public  enemy  property  in  juris- 
diction of  enemy §829 

Ratification §356 

Relation  between  members  of 

belligerent  states §630 

Reprisals §552 

Rivers §231 

Title  to  state  territory §213 

Treaties §342 

HISTORICAL  RECORDS 311 

HOHENLOHE,  Prince 210  n" 

HOHENZOLLERN-HECHINGEN, 
Prusna  merger  into 95  n^* 


HOHENZOLLERN-SIGMARIN- 
GEN,  merger  into  Prussia.  .95  n** 

HOLLAND,  King  of 419  n» 

HOLLANDIA,  the 388  n» 

HOLMES.  J 200  n» 

HOLSTEIN,  Duke  of 256  n 

HOLY  ALLIANCE  of  (1815).  .414n» 

HOLY  LAND,  flag  of 350  n" 

HOLY  ROMAN  EMPIRE. .  ..412 n» 
HOLY  ROMAN  EMPIRE,  dependent 

states,  power  of  treaty 412  n* 

HOLY  SEE 

Envoys  of 205  n" 

Envoys,  immunity  of ,  at 240  n* 

Extinction  of 95  n" 

Intercourse  with,  states  main- 
taining  192  n" 

Papal  States  merged  into  Italy,  92  n 
Personality,  international,  of . .  89  n" 

Precedence  of 123  n^ 

Protestant  states,  recognition 

by 184  n« 

Titles  bestowed  by 87  n» 

Two  Popes 88  n» 

HONDURAS 
German  Aggression,  war  of ,  in,  186  n 
Lottery  in,  complaint  of  U.S.A. 

(1891) 77n 

International  status  of 106  n* 

Major   Republic  of  Central 

America,  member  of 86  n 

Neutrality  of 80  n* 

HONG  KONG 373  n« 

HONG  KONG,  cable  landing  at,  204  n* 
HONORABLE  ARTILLERY  COM- 
PANY OP  LONDON  in  U.  S.  A. 

(1888) 71  nM 

HORSEBACK  RIDING 347 

HORSES 307 

HOSTAGES,  instances  of 434  n* 

HOSTAGES  IN  WAR 419  n» 

HOSPITALS 311 

HOSPITAL  SHIPS 313. 314 

HOSTILITIES,  treaties  provid- 

ing  for §390 

HOUSE  OP    LORDS 459  n 

HOWE,  Lord 365  n» 

HUASCAR,  the 358  n 

HUDDY,  Joshua,  Captain 260  n» 

HUDSON  BAY 372  n" 

HUDSON  RIVER 295n 

HUDSON  STRAITS 375  n 

HUGUENOTS 67n,  42  n« 

HULK,  abandoned 353 

HUMAN  WAR 145  n> 

HUMANITARIAN  IDEAS,  force 

of 279 

HUMANITY,  growth  of 229 

HUMBERT.  Dauphin 319  n^ 
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HUNGARY 

Austria,  union  with 85  n^ 

Boheminia,  battle  of  Cressen- 

brunn 228  n* 

Holy  See,  representation  at . .  1 92  n** 

Recognition  of  (1849) 114  n** 

Revolution  of  (1848) 42  n« 

Rogatory  letters 79  n»» 

HUNINGEN.  fortifications  of 

331  n"  332  n** 

HUNTER,  W.  Godfrey .*. .  235  n 

HUNTRESS,  the  (6  C.  Rob.  104) 

360  n' 
HURON,  Lake 297  n^ 


IDEAL  international  law 162  n« 

IDENTITY  of  a  state 97  n« 

IDENTIFICATION  of  a  ship. .  .  §283 

IGNORANCE  of  law §544 

ILLEGAL  treaties §445 

ILLEGAL  War 143  n" 

ILLEGITIMATE  War 143  n» 

IMMANUEL,  the  (2  C.  Rob. 

186) 380  n.  387  n» 

IMMORAL  treaties §445 

1 M MOVABLE  propcrtv 278 

IMMUNITY  OF  AN  ENVOY 

Beginning  of §  193 

Classes  of  hax'ing §190 

Communication §1 88 

Domicile,  as  to 1 1 82 

History  of §170 

Jurisdiction,  exercise  of §185 

Alunicipal  law §189 

Papers §  1 75 

Process  of  municipal  court §1 76 

Receiving  state  and §173 

Religious  worship |l 87 

Sea,  high,  on §192 

Subpoena  as  a  witness §177 

Suite  as  to |1 78 

Taxation  as  to 1 186 

Termination  of |193 

Theories  of §170 

Third  state  in §191 

Waiver  of §194 

IMPERFECT  neutrality 169  n« 

IMPERFECT  War 143  n»« 

IMPERIUM 278  n» 

IMPLIED  condition 449 

IMPOSSIBILITY  of  performance  445 
IMPRESSMENT  of  seamen. .  .363  n»« 

INCOGNITO 198 

INCONSISTENT  treaties §379 

INDEPENDENCE 

Defined §48 

Degrees  of §50 

Eextemal 75  n« 


Internal. 


,75  n 


II 


INDEPENDENCE.  War  of . . .  144  n» 
INDEPENDENT  STATES 

Conduct  of,  as  determined §106 

Defined §48 

Existing 106 

Factors  determining  conduct 

of 1105 

Intercourse  between §137 

Interests  of §104 

Subject  of  the  treatise 32 

INDIANS  OP  NORTH  AMERICA, 

68 

INDIA,  Ancient 51 

INDIA.  Princes  of 78  n 

INDIAN  PRINCE,  the 391  n* 

INDIAN  OCEAN 346  n.  348  n 

INDIVIDUALS 
Act  of,  distinguished  from  state 

act §73 

Character  of,  in  war. . .  §§1077-1083 
International,  law.  position  in. .  §1 14 

Objects  of  international  law §1 13 

Subjects  of  international  law.  ..§113 

War  in §618 

INDIVIDUAL  ACT 

Alien  affecting §441 

Conduct  of  hostilities |739 

Envoy  as §169 

Neutral  territory  in §§700-712 

Property  in  war,  as  to §803 

State  act  distinguished  from ....  §73 

State  conflicts §503 

War §618 

INDIVIDUAL  attitude  toward 

law 49 

INDIVIDUALS,  character  of. . .  §1077 
INDIVIDUAL  interest  of  envoy,.  §167 

INDIVIDUALS,  position  of §114 

INDIVIDUALS,  seizure  of  prop- 
erty  280n*,  n^ 

INEQUALITY  of  men 53 

INFORM  A  PAUPERIS 28  n« 

INFORMAL  War 143  n« 

INHERENT  FACTORS 

DETERMINING  CONDUCT 

Gregariousness §13 

Habit |9 

Instinct §7 

Others,  interest*;  of §11 

attitude  towards 11 

Reason §8 

Self-interest,  attitude  towards. . .  §10 
INJURIA  ABSQUE  DAMNO.  383  n» 

INNOCENT  passage 380,  382 

INOYOSO 224  n 

INSANITY 409 

INSTANCE,  court  of §931 

INSTITUTION  of  blockade §996 
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INSTITUTE  OF  INTERNATIONAL 
LAW»  Resolutions  of 

Air  craft  ( 191 1) 288  n" 

Aliens,  mob  violence  (1900) 30  n* 

Arbitration  (1875,  1877) 91  n" 

Arbitration,  court  of  (1904) . .  .92  n^* 

Bombardment  (1896) 253  n« 

Congo  River  (1883) 296  n.  297  n 

Contraband  (1896) 380  n* 

Diplomatic  immunities  (1895) 

215  n" 

Extradition  (1892) 43  n« 

E.xtra- territoriality  (1895) 219  n« 

Geneva  Convention  (1895). .  .232  n»* 

(1900).... 233  n 
Head  of  state,  inmiunities  of 

(1891) 196  n" 

Hostilities,  opening  of  (1906),  147  n*» 

Insurrections  (1900) 166  n^ 

Marine  collisions  (1888) 361  n" 

National  flags,  merchant  ships 

(1896) 350  n" 

Neutrality  (1875) 167  n" 

Occupation  of  territories  (1888) 

305  n» 

Pacific  blockade  (1887) 120  n 

Prize  court,  international  (1877) 

357  n" 
Prize,  international  regulations 

(1882,  1887) 357  n" 

Rivers,  navigation  of,  inter-    ' 

national  (1887) 293  n>* 

Rivers,  international  regula- 
tion (1911) 293  n'« 

Sea  (1894) 345  n»,  377  n« 

Slave   trade    (1891),    368  n*; 
(1894).  368  n^-*. 

Submarine  cables  (1879) 370  n" 

Submarine  cables  in  war  (1900) 

204  n* 
Submarine  mines  (1910,  1911) 

247  n* 
Treaties,  effect  of  war  on  (1912) 

151  n2 

War,  laws  and  customs  on,  on  land 

(1875,  1877).  233  n,   (1880).  233  n 

War,  naval  regulations  (1913),  241  n« 

INSTRUCTIONS  to  Envoy. ...  207  n» 

INS.  CO.  vs.  356  BALES  OP 

COFFEE  (1  Pet.  511) 415  n 

INSURGENCY 73 

INSURGENT  STATES 

Definition  of 49 

Intercourse  with 141 

Recognition  of 84 

Territory,  transfer  by 247 

Treaties  with 346 

War  by 608 

INSURGENTS 101 

INSURRECTION,  War  of X44  n»* 


INTANGIBLE  property 280 

INTERCOURSE 
Foreigners  in  state  with 

188  n",  188  n" 

Foundation  of §131 

Government,  effect  of,  form  of . .  1 144 

Governments,  between |135 

Hostile 1 132 

Kinds  of |l33 

Language  of |200 

Members  of  state,  between. . . .  |l33 

Means  of |l30 

Monarchs,  between il34 

Obligation  of |l32 

Organs  of |l43 

Parties  to fl36 

Peaceful |l33 

Power  of |l32 

Private  individuals,  between. . .  $136 

Private  cause  for 188  n" 

Recognition,  foimdation  of |131 

States  between |135 

Voluntary §132 

INTERESTS 

Affected  how. §4 

Animate  objects  in {31 

Attitude  towards ; . .  (4 

Change  in  attitude  towards $4 

Classification  of 

Collective 

Community,  number  of  interests 

in 

Conduct,  effect  on |4 

Definition  of \4 

Economic  development,  effect  of 

on §4 

Forces  of  nattu'e,  effect  of {12 

Horse,  in {4 

Inanimate  object,  in 31 

joint {4 

London,  in 31 

New  York,  in 31 

Patagonia,  in 31 

Primitive  life,  in {4 

Protected {4 

State  of {104 

Thibet,  in 31 

Unprotected {4 

INTEREST  OF  AN  INDE- 
PENDENT  STATE 

Another  state  in 138  n» 

Defined §104 

Government  in 138  n* 

Maritime  belt  in 138  n» 

Members 138  n* 

Municipal  law  in 138  n» 

Officials  beyond  borders 138  n» 

Sea,  open 138  n\  {279 

INTERFERENCE,  definition  of,  f  507 
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INTERFERENCE  BETWEEN 
SHIPS 

Acts  of 5295 

Black  slave  trade §299 

Capture §§292,  926 

Condemnation §930 

Destruction §§292,  989 

Policing  the  high  seas §297 

Private  vessels |293 

Public  vessels §294 

Search §292 

Seizure §295 

Self-preservation §298 

Visit §292 

War  in §746 

INTERNATIONAL,  the  (3  Mar. 

Law  Cases  523) 217  n* 

INTERNATIONAL  conferences,  264 
INTERNATIONAL  congresses. .  §201 
INTERNATIONAL  court  of 

gize 357  n" 
RNATIONAL  FACTORS 
OF  CONDUCT 
Aliens,  exclusion  and  expulsion,  §429 

Conduct  of  hostilities §732 

Conflicts  of  state §500 

Defined 1 1 05 

Intercourse §132 

Intervention |509 

Neutrality §665 

0|3eration  of §109 

Private  property  in  war 

§§877,887,921 

Property  in  war §802 

Public  property  in  war §826 

Treaties |345 

War,  power  of §604 

INTERNATIONAL  LAKES 

370  n",  297  n" 

INTERNATIONAL  LAW 

Application  of |1 12 

Definition  of §108 

History  of §123 

Individuals  and §114 

Kinds  of |121 

Legal  nature  of §1 10 

Municipal  law  distinguished ...  §  1 25 

Nature  of §109 

Object  of §113 

Origin  of §119 

Private  international  law  distin- 
guished  §124 

Rights |1I5 

Sanction  of §111 

Science  of §122 

Scope  of §112 

Sources  of §120 

Subject  of §113 

INTERNATIONAL  protectorates,  76 

INTERNATIONAL  pubUc  law  171  n" 


INTERNATIONAL  rivers 291  n« 

INTERNATIONAL  seas 370  n« 

INTERNATIONAL  servitudes 

330  n" 

INTERNATIONAL  title 280 

INTERNATIONAL  violence 

§§277,  603 
INTERMENT  of  ship  in  war. . .  195  n 
INTERPRETATION  of  treaties  §397 

INTERNAL  effect  of  treaty §372 

INTERNAL  war 144n" 

INTERNUNCIOS,  Papal 205  n» 

INTERNUNCIUS 205  n" 

INTERSTATE  river §227 

INTERSTATE  law 171 

INTERVENTION 

Definition  of §507 

Grounds  of §508 

Non-intervention §510 

Principle,  general  of §509 

INTERVENTION,  war  of 144  n» 

INTRASTATE  rivers §227 

IONIAN  ISLANDS 

Flag  of 350  n" 

Great  Britain,  protection  by 78  n 

Greece,  merger  into. .  .323  n\  171  n*» 

Neutralization  of 81  n,  171  n^* 

IONIAN  SEA 346n 

IQUIQUE,  blockade  of  by  insur- 
gents (1891) 118  n» 

IRELAND,  Great  Britain  and 

92  n,  95  n" 

IRELAND,  Envoys  of 209  n" 

IRISH  Catholics 209  n« 

IRISH  Sea 346  n,  348  n,  375  n 

IRREGULAR  War 144  n" 

ISABELLA  of  Arragon,  wife  of 

Philip  III,  France 320  n 

ISABELLA,  wife  of  Ferdinand 

of  Spain 84  n** 

ISABELLA  of  Spain 117  n* 

ISLANDS  in  the  sea 369 

ISMAIL,  slaughter  at 253  n 

ISTHMIAN   CANAL  COM- 

•     MISSION 424  n« 

ITALIAN  STATUTE  OF 

GUARANTEES 192  n» 

ITALIAN  STATES 

Italy,  absorption  into 95  n'* 

Merger  into  Italy,  effect  on 

treaties 463  n 

Shipbuilding 210  n 

Treaties  of,  effect  of,  formation 

of,  Italy 463  n 

ITALY 

Africa,  occupation  of 307  n* 

Arabs,  execution  of  in  Tripoli,  232  n 
Art,  recovery  of  works  of  (1815, 

1919) 312  n» 

Bavaria,  refusal  to  recognize. .  1 15  n 
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ITALY  (Continued) 

Belligerent  man-of-war  in  mari- 
time belt  of 327  n 

Como,  Lake 297  n^ 

Crete,  blockade  of  (1897) 119  n 

Decrees  of:    May   30,    1915, 

June  17,  1915,  June  30,  1915,  327  n 

Envoys,  immunity  of ,  in 240  n* 

Extra-territorial  criminal  law,  75  n* 
German   aggression,   war  of, 

sev  of  dip.  rel 186  n 

Greece,    pacific    blockade   of 

(1866) 119  n 

Guarantee  statute  of 192  n** 

Head  of  state  in  jurisdiction  of,  1 99  n 

Holy  See  and 192  n'* 

International  status  of 

106  n«,  107  n« 
Keiley,  Mr.,  envoy  to,  from 

U.  S.  A 213  n 

Lombardy,  apportionment  of 

debt  (1859)....? 328 n« 

Marches,  incorporation  of 318  n" 

Mecklenburg,  refusal  to  recog- 
nize  115  n 

Member  of,  as  envoy  to 210  n* 

Napoleon  III,  Emperor,  and 

creation  of 120  n" 

Naval  prize  regulations  (July 

15,  1915^ 364  n" 

Neutral  ship,  unneutral  service 

373  n 

Neutrality,  laws  of 206  n" 

Origin  of 92  n.  95  n»^  107  n» 

Papal  debt,  assumption  of  (1866) 

328  n« 
Private  individuals  in  juris. 

outb.  of  war 417n 

Privateering 244  n 

Ratification,  municipal  law. .  .414  n' 

Recognition  of 1 15  n" 

Rogatory  letters 79  n» 

Rome,  absorption  of 92  n 

Sardinia,  turning  into ...  92  n,  97  n' 

Sardinia 86  n* 

Sicily,  incorporation  of 318  n" 

Spheres  of  influence 307  n* 

Treaties,  effect  on,  of  formation 

of 462  n^,  463  n 

Treaties,  war,  effect  of ,  on 459  n» 

Turkey,  bombardment  of  war 

vessel  of,  at  Beirut 232  n 

Umbria,  incorporation  of . ...  318  n^* 

Unification  of 192  n" 

Venezuela,  blockade  of  (1902),  119  n 

Venice 316  n 

Ves.sels,  time  for  departure  on 

outb.  of  war 327  n 

ITAJAHI  in  Brazil 72  n« 


JACKSON,  P.  J 226  n 

JAGELLO,  Duke 84  n,  303  n 

JAHORE 78  n 

TAILS 307 

[AKOGO  Shozo 251  n 

[AMES  1,  (England)  VI,  of  Scotland, 
84  n,  224  n,  244  n^*,  320  n,  377  n», 
391  n«,  76n^ 
JAMES  II,  (England) 

117n,  191n,213n» 

JAMES  III,  (England) 1 17  n 

JAMES  II.  Arragon 321  n,  101  n» 

JAMES  I.  Scotland 197  n" 

JAMESON'S  raid  (1896),  78  n,  138  n" 
JANE,  Queen  of  Naples,  315  n",  320  n 
JAPAN 

Aliens,  municipal  law  of  1899 

as  to 10  n* 

Aliens,  property  ownership  of,  27  n" 
Argentine  Republic,  purchase 

of  warship  from  (1903) 178  n** 

Blockade,  regulations  of  March 

7.  1904 400n» 

Blockade,  time  and  place  of 

r   capture 398 n'<^, 399n 

Bosphorus,  Dardanelles 374  n^ 

Capitulations  U.  S.  A 40  n 

Chile,   purchase  of  warships 

from 178  n" 

Conduct,  Russo-Japanese  War, 

(1904) 292  n" 

Destruction   of   property   at 

sea 390  n 

"Esmeralda,"    purchase,    of 

from  Chile 178  n" 

Family  of  nations,  admission 

into 109  n" 

Floating  mines 389  n^ 

German  aggression,   war  of, 

sev.  dip.  rel.  in 185  n',  186  n 

International  status  of ,  106  n',  107  n* 

Korea,  merger  of,  into 95  n^* 

Korean  waters,  capture  in 199  n 

Korea 463  n 

Kurlies 316  n 

Lia-toang  Peninsula 329  n' 

Nationality,  law  of 12  n 

Naval  regulations 349  n" 

Neutral  ships,  release  of 292  n" 

Neutral  ship,  unneutral  service,  373  ii 

Ordinance  of  Feb.  9,  1904 326  n* 

Port  Arthur 329  n\  253  n 

Prisoners  of  war 258  n** 

Private  indiv.  in  juris,  outb. 

of  war 417  n 

Prize  law  of 313  n** 

Ratification,  municipal  law. .  .414  n* 
Russian  sailors  received  on  neu- 
tral ships  (1904) 177  n" 
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JAPAN  (Continued) 

Sakhalin,  Island  of 316  n 

Search 349  n»» 

Slaughter  of  garrison 253  n 

Spies 251  n 

U .  S.  A.,  opening  ports  of  ( 1 854) 

185  n* 
U.  S.  A.,  public  ships  of  war  in 

385  n 
Vessels,  time  for  dep.  on  outb. 

of  war 326  n* 

War,  effect  of,  on  treaties 459  n 

Wei-hai-wei,  occupation  of . . .  .434  n* 

Wounded,  treatment  of 259  n" 

JAPAN,  Sea  of 346  n 

JAY,  Mr 231  n 

JEAN  of  Castile 320  n 

'EANNIN,  President 229  n» 

ENA,  Bridge  of 312  n» 

ERUSALEM,  flag  of 350  n" 

EWETT 226  n 

EWS  10,  33  n  ^2.  w  34  n,  212  n«,  61  n» 

EWS,  dispersion  of 61  n* 

EWS  in  Gibraltar 331  n>* 

EWS  in  Rumania 67  n» 

EWS  in  Russia 33  n»,  67  n» 

EWS,  United  States  of  America 

and 33  n" 

JOANNA,  Queen  of  Navarre 320  n 
OHANNA  THOLEN  the  (6  C. 

Rob.  72) 380  n 

JOHANNESBURG,  British  resi- 
dence at 78  n 

OHN  II,Arragon 320n 

OHN  IV,  of  France 191  n»* 

OHN  IV,  Portugal 191  n" 

JOHN  of  France  (1356) 451  n» 

'  OHN  of  Luxemburg 315  n" 

OHN  of  Portugal 207  n« 

JOHN,  the  (2  Dods.  336) 291  n>* 

"^OHNSON,  J 302  n" 

OHNSTON,  General 268  n*" 

OINING  CREW  of  belligemt 

man-of-war 208  n* 

JONES  V.  GARCIA,  dell.  Rio. 

(1  Turner  &  Russ.  297) 211  n 

JONGE  MARGARETHA,  (1  C. 

Rob.  189) 383  n« 

JOSEPH  II,  Emperor 295  n 

JOSEPH  IV,  Emperor 247  n» 

JOUNGE  THOMAS  (3  C.  Rob. 

233  n) 379  n" 

JUDICIAL  documents 311 

JUDICIAL  power 40  n> 

JUDICIAL  remedy 43 

JULIANA,  the  (4  C.  Rob.  328\  379  n" 
JURAL  CONCEPTION  of  con- 
duct  46,  143 

JURE  BELLI 284 


JURISDICTION 

Alien §437 

Conflict  of §J99.  502 

De6nition  of §96 

Envoy  in §1 85 

Head  of  state 198,  199 

In  rem 347 

Maritime  l)elt  in §312 

No  state,  in 260 

Personal §97 

Sea  in 347 

State  municipal  law,  distin- 
guished from §219 

Territorial §98 

Tribal §97 

Vessels  in  maritime  bdt §316 

Ves5;els  on  high  seas §284 

JURISDICTION  over  members 

outside  the  state 127 

[URISDICTION  of  prize  courts. .  357 
fURISDICTION.  treaties  of . .  .429  n*'- 

[US •. 44  n« 

[US  ALBINATUS 26  n" 

[US  ANGARIE 329n« 

[US  DETRACTUS 26  n" 

[US  GENTIUM 144  n«,  171 

[US  INTER  GENTES....145n,  171 
[US  POSTLIMINIUM.. 360 n«,  288 n 
(See  Postliminium) 

[US  QUARTERISRUM 240  n> 

[US  SANGUINIS 12  n« 

[US  SOLI 12  n« 

[UST  War 144  n>» 

[USTICE 28.  105 

[USTINLAN,  Emperor 418  n" 

K 

KALKSTEIN,  Colonel  von 41  n> 

KANT,  Enmianuel 1 10  n« 

KARAGEORGEVITCH,  Peter, 

King  of  Servia 185  n» 

KARA  Sea 346  n,  375  n 

KARA  STRAITS 375  n 

KARUN  River 297  n 

KATTGUT 375  n 

KAWANANOKOA  v.  POLYBLANK 

(205  U.  S.  349) 200  n* 

KETLEY,  Mr 213  n 

KEITH.  Marshal 213  n" 

KELMIS 282  n«« 

KENAN.  George 33  n« 

KENNETT    v.    CHAMBERS 

(14  Howard  38) 215  n" 

KENYER.  Meso,  battle  of 228  n» 

KERTCH,  Straits  of 346  n 

KEVENHULLER,  Count  de. . .  .225  n 
KEY  WEvST,  mob  violence  to 

Spaniards  at 31  n 

KHANATES  OF  KHIVA  and 

Bokhara 79  n 
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KIAOCHAU 317  n 

KIEL  CANAL 289  n* 

KINDERS  KINDER,  the  (2  C. 

Rob  88,  1799) 378  n» 

KINDS  OP  INTERNATIONAL 
LAW:  Actual,  Administrative, 
American,  Comity,  Common,  Con- 
ventional, Customary,  European, 
General,  Ideal,  Morality,  Natural, 
Necessary,  Positive,  Real,  Par- 
ticular,    Theoretical,     Universal, 

Voluntary 162 

KINDS  OP  EMBARGO 564 

KINDS  OP  NEUTRALITY:  Abso- 
lute, Armed,  Benevolent,  Con- 
ventional, General,  Imperfect, 
Partial,  Perfect,  Permanent, 
Perpetual,  Qualified,  Strict,  Tem- 
porary, Voluntary §667 

KINDS  OP  REPRISALS 553 

KINDS  OF  WAR:  Accessory,  Aerial, 
A^can,  American,  Ancient,  Asi- 
atic, Civil,  Conquest,  Defensive, 
European,  Formal,  General,  Illegal, 
Illegitimate,  Imperfect,  Inde- 
pendence, Informal,  Insurrection, 
Intervention,  Internal,  Irregular, 
Just,  Land,  Lawful,  Legal,  Legi- 
timate, Limited,  Material,  Mari- 
time, Medieval,  Mixed,  Modem, 
National,  Non-solemn,  Opinion, 
Offensive,  Perfect,  Political,  Prin- 
dpal,  Private,  Public,  Reforma- 
tion, Religious,  Regular,  Revo- 
lution, Solemn,  Special,  Sub- 
marine,        Unjust,         Unlawful, 

Unlimited §621 

KINGS  CHAMBERS.  .372  n",  377  n» 

KINISKY,  barbarity  of 228  n* 

KISKA 382  n* 

KNIPHAUSEN.  status  of 79  n 

KOCH,  General 255  n 

KOLOMON,  King  of  Hungary.  .71  n" 
KOREA 

Japan,  protection  of 79  n 

Japan,  merger  into 95  n*® 

King  of,  title  of 1 17  n* 

Treaties  of,  effect  of  merger 

upon 463  n 

KOSZTA,  Martin,  case  of.  16  n",  37  n» 
KOWSHING,  the 

177  n»,  373  n,  390  n,  462  n" 

KRUGER.  President 177  n" 

KRUGER.  Rudolph 190  n 

KUANG  CHOW 317  n 

KURISCHE  HAFP 372  n" 

KURLIES 316  n 


LA  ARMISTEAD  de  RUES  (5 

Wheat.  385) 180  n* 

LA  BOUDEUSE 364  n" 

LADD,  William IIO n 

LADRONE  Islands 315  n» 

LA  PLATA  River 296n 

LA  ROCHELLE,  siege  of  (1628) 

252  n^ 

LANCASTER,  Duke  of 264  n« 

LAND  DOMAIN 286n»« 

LAND  DOMAIN,  meaning  of,  287  n" 

LAND  TITLES 311  n" 

LAND  LOCKED  seas 297  n» 

LAND  War 144  n« 

LANGUAGE  of  intercourse §200 

LANZA,  Sig 92  n 

LAPEROUSE,  Count 364  n»* 

LATIN  language 406 

LAUBAUN.  the 330  n« 

LAUENBURG 282  n" 

LAURENS,  Henry 253  n» 

LAW 

Authors*  definition  of §24 

Current  definitions  of §23 

Definitions  of §§23,  24 

Divisions  of §27 

Ethics  and §47 

History  of §26 

International Chap.  3 

Individual  attitude  toward §25 

Municipal §125 

Nature  of §25 

Origin  of §26 

Private  international  law §124 

State,  relation  of ,  to §25 

LAW  among  nations 171 

LAW  making  effect  of  treaties 467 

LAW  making  treaties 429  n" 

LAW  OF  NATIONS 171 

LAWS  OP  PEACE 171 

LAWFUL  War 143  n** 

LAWS  OP  WAR 

Binding  force  of §735 

Definition  of §734 

Precise,  efforts  to  establish §736 

LEAGUE 429  n»* 

LEAGUE  OF  THE  BALTIC 

POWERS 169  n» 

LEAGUE  V.  de  YOUNG  et  al. 

(11  Howard  185) 17n» 

LEAGUE  of  friendship 407 

LEAGUE  of  nations Ill  n 

LEASE  of  state  territory,  282  n".  317  n 

LEE.  General 419  n^ 

LEEK  River 295  n 

LEGAL  DIFFERENCES §542 

LEGAL  DOCUMENTS 311  n 

LEGAL  NATURE  of  interna- 
tional law §1 10 
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LEGATES 205  n» 

LEGATI  a  latere 205  n»« 

LEGATI  del  latere 205  n" 

LEGATION,  right  of J153 

LEGATIONS,  the 92  n 

LEGISLATURE,  power  of 40 

LEGITIMATE  War 143  n" 

LEIDEN,  University  of 76  n» 

LE  LOUIS  (2  Dods.  210) 368  n 

LESLIE,  Bishop  of  Ross. .  192  n,  224  n 

L'ETOILE,  the 364  n" 

LEOPOLD  of  Belgium 320  n 

LEOPOLD   II,   Emperor  of 

Austria 264  n*,  321  n 

LETTERS  OF  MARQUE.  224  n.  §554 
LETTERS  OF  PERMISSION,  244  n 

LEVY  EN  MASSE 240 

LEX  TALONIS 108  n 

LIAO-TOANG  Peninsula 329  n» 

LIBERIA 
German  aggression,  war  of,  in,  186  n 
International  status  of,  106  n",  107  n* 

Origin  of 94  n*,  91  n' 

LIBRARIES 311 

LIEBER,  Francis 234  n 

LIECHTENSTEIN 

Intercourse  by 184  n* 

International  status  of 106  n" 

Paris  Peace  Conference  of  1 9 1 8, 

representation  at 134  n* 

LIGHTHOUSE  boats 313 

LIGURIAN  Sea,  346  a,  348  n,  371  n" 

LIMITATIS 298  n« 

LIMITED  GOVERNMENTS 

Intercourse,  power  of §133 

Ratification  by §357 

Territory,  transfer  of §246 

Treaties,  entering  into §352 

War-making §604 

LIMITED  RATIFICATION....  421 

LIMITED  war 144  n^* 

LIPPINCOTT,  Captain 260  n« 

LITHUANIA,  Poland  personal 

union  with 84  n",  303  n 

LITHUANIA,  recognition  of . . .  1 15  n'» 

LITTORAL  STATE 378 

LOBENGULA,  King  of  Matabele 

139  n* 

LOCKHART 209  n 

LODGE  RESOLUTION 27  n" 

LOLA,  the  (175  U.  S.  677) 364  n 

LOMBARDY 

Debt,  apportionment  of,  328  n*,  49  n*^ 

Transfer  of 97  n^   328  n«,  49  n^ 

LONDON,  interests  in 31 

LONDON  STOCK  EXCHANGE, 

alien  membership  in 23  n' 

LOOTING 279n^ 

LOOTER,  restraints  on 279  n» 

LOPEZ,  President  of  Argentine. .   247 


LORDSHIP 284  n* 

LORRAINE 95  n",  290  n^ 

LORRAINE,  Duchy  of 320  n 

LORRAINE,  Duke  of 66  n 

LOUTS,  Anjou 320  n 

LOUIS.  Bavaria 209  n» 

LOUIS  Phillipe 100  n» 

LOUIS  V,  Emperor 319  n»» 

LOUIS  X,  France 322  n« 

LOUIS    XI,    France,    198  n.    212  n*, 

218  n,   315  n",  407  n»^.  264  n« 
LOUIS  XII,  France 

209  n^f ,  449  n,  228  n» 
LOUIS  XIII,  France 

320  n,  66  n«,  42  n*,  146  n» 
LOUIS  XIV,  France,    ll7n\   210  n», 
213  n",      231  n,      298  n-,      356  n, 
4I4n',  77n,  244n. 
LOUIS  XVI,  France 

263  n\  264  n\  99  n 

LOUIS  XVIII,  France 100  n" 

LOUISBURG 301  n 

LOUISIANA 

Boundary  dispute  of.  .  308  n*,  299  n^ 
Cession  of 

314  n",  315  n",  465  n^,  181  n« 

History  of 315  n" 

LOW  COUNTRIES 

Intercourse,  power  of 190  n" 

Revolt  of 72  n» 

Transfer  of 220  n 

LUBECK.  neutraUty  of  (1850\  194  n" 
LUCQUES,  city  and  county  of,  315  n>* 

LUDWIG.  the 391  n* 

LUSATIA,  Marquisate  of 315  n" 

LUSHINGTON,  Dr 358  n 

LUXEMBURG 
France,  proposed  transfer  to 

(1867).  .  .  .        329 n» 

Germany,  violation  of  neutral- 
ity by 435n*,  437n» 

International  status  of 106  n' 

Neutrality  of,  141  n",  176  n».  185  n, 

219  n,  435  n«,  45  In". 

Neutralization  of 81  n 

Netherlands,    personal   union 

with 84  n» 

Ratification,  municipal  law. .  .414  n^ 

LUXOR,  the 385  n^ 

LUXOR,  Count,  dismissal  of 

192  n,  228  n.  255  n 
LYMOON    PASS 373  n 

M 

McCANN.  Admiral 181  n^ 

McCLELLAN,  General 419  n' 

McILVAINE  v.  COXE'S  LESSEE 

(2Cranch280) 17  n* 

McKEAN,  C.  J 328  n' 
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McLEOD,  case  of 104  n\  72  n" 

MACARTNEY  v.  GARBUTT, 

(1908)  24  Q.  B.  368 255  n» 

MADAGASCAR,  capitulations 

with  U.  S.  A 462  n".  40  n« 

France,  annexation  by,  462  n",  463  n 

Prance,  protection  by 79  n 

Treaties,  effect  of  merger  on,  462  n" 
MADISON,    James,    President 

MAGELLAN.  Straits  of 

375  n,  466  n,  171  n« 

MAGELLAN,  pirates,  the 358  n 

MAGNUS,  the  (1  C.  Rob.  31).  370  n' 
MAID  OF  ORLEANS,  inter- 
course by 1 90  n^' 

MAINE,  state  of 440  n^» 

MALTA,  neutralization  of,  81  n,  171  n'* 

MALTA,  transfer  of 321  n 

MALTA,  knights  of,  reprisals. 

Great  Britain 99  n 

MAN  as  rational  animal 33 

MANPROI 217 

MANU,  code  of 51 

MARG  ARETHA  MAGDALEN  A 

2  C.  Rob.  138) 370  n\  285  n^ 

MAINTENANCE  of  blockade. . .  §997 
MAJOR  REPUBLIC  OF  CEN- 
TRAL AMERICA 86  n 

MANOUBA,  the 421  n'",  171  n» 

MARAIS  V.  G.  O.  C,  lines  of  com- 
munication and  the  Attorney- 
General  of  Cape  Colony   (L.   R. 

1902.  A.  C.  109) 414  n>« 

MARCHEGG,  battle  of 228  n» 

MARCHES,  union  with  Italy . .  3 1 8  n» 

MARCY,  secretary 227  n 

MARCOLETA,  Mr 227  n 

MARESCHAL,  de  St.  Andrew.  .  249  n 

MARGINAL  belt 287 

MARGINAL  WATERS,  mean- 

of 287 

MARIA,  the  (1  C.  Rob.  340, 

1799) 351  n» 

MARIA  ARENDZ,  the 327  n* 

MARIA,  the  (5  C.  Rob.  365. 

1805) 386  n» 

MARIA,  the  (6  C.  Rob.  201. 

1805) 399n 

MARIANNA,  the  (1  C.  Rob. 

24,  1805) 362  n» 

MARIANNA,  the  (6  C.  Rob. 

24,  1805) 372  n» 

MARIANNA  FLORA.  (11  Wheat. 

I,  1826) 365  n* 

MARIA  THERESA 

85  n>,  328  n«,  48  n",  180  n 
MARIENBURG,  Fortress  of. . .  331  n" 
MARIETOS    LAKE,    enlarge- 
ment of  (1801) 283  n" 


MARINI.  Antoine 1 10  n» 

MARITIME  BELT 

A.sylum  in §§322,  326 

Belligerent  state  act  in §692 

Coastwise  trade §330 

Definition §310 

Extent  of §311 

Fisheries  in §329 

Foreign  state,  and §313 

Individual  alighting  from  vessel 

§317 

Involuntary  entry  into §328 

Jurisdiction  in §312 

Littoral  state  and.  .  . .  §§312.  13,  314 
Member  of  neutral  state  in.  .  .  .  §701 
Municipal  law  of  littoral  state. .  §314 

Passage  through §319 

Private  vessels  in §324 

Public  vessels  in §§320,  321 

Treaties,  affecting §33 1 

Third  states §327 

Vessels  in §315 

Voluntary  entry  into §318 

Width  of §310 

MARITIME    CEREMONIES 

in  open  sea 354 

MARITIME    CEREMONIES 

in  mars^inal  belt 392 

MARITIME  domain 286ni** 

MARITIME  regulations 349 

MARITIME  states 345 

MARITIME  War 144  n»» 

MARMORA,  Sea  of 346  n 

MARQUIS  BACQUEHEM,  the 

328  n* 
MARQUIS  DE  SOMERUELES. 

Stew.  Nov.  Scot.  482 365  n« 

MARRIAGE  between  heads  of 

state,  effect  of 84  n" 

MARRIAGE,  treaties  of.  .408.  429  n» 

MARRIED  women 409 

MARS,  the  (6  C.  Rob.  79) 372  n» 

MARSALL  ARCHIPELAGO.... 79 n 

MARSHALL.  C.  J 377  n\  378  n" 

MART,  letters  of 105  n» 

MARTHA,  the  (3  C.  Rob.  106. 

1800) 361  n" 

MARTHA  Washington,  the 327  n 

MARTIAL  law 29 

MARTIN.  Peter,  case  of 76  n 

MARY  of  Burgundy 320  n 

MARY  of  England 84n*» 

MARY,  Queen  of  Scots 

84  n»*,  192,  199  n»»,  224  n,  65  n» 
MARY  FORD,  the  (3  Dall.  188, 

1796) 180  n* 

MASON 253  ni» 

MASSACHUSETTS 440  n" 

MASSACHUSETTS,  volunteer 

militia,  rifle  team  in  England,  71  n" 
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MATERIAL  war 144  n« 

MATTHIAS  CORVINUS,  bar- 

baritv  of 228  n* 

MAXIMILIAN,  Emperor.  320  n,  449  n 
MAXIMILIAN,  government  of, 

in  Mexico 121  n* 

MEANS  OF  REDRESS 

Force 5548 

Preliminary  conversations §547 

When  mav.  be  resorted  to §572 

MEAUX.  siege  of  (1421) 252  n" 

MECHLIN,  city  of 315  n" 

MECKLENBURG,   refusal   to 

recoRnizp  Italy  (1861).  109n,  115n« 
MECKLENBURG,    Duke    of, 

198  n,  310  n 
MECKLENBURG-SCHWERIN 

and  Weimar 317  n 

MEDICI.  House  of 320  n 

MEDIEVAL  TIMES 

53,  ^8  n*.  126.  18S  187,  196,  197 
MEDIEVAL  BARBARITY. . .  .228  n 

MEDIEVAL  WAR 142n»* 

MEDINA  Emigdio 75  n» 

MEDITERRANEAN  SEA 346  n 

MEMBER  of  belligerent  state.  . .  §712 
MEMBER  of  neutral  state 
Belligerent  state  in  jurisdiction 

of §709 

Filibustering  expeditions §704 

Foreign  enlistment §705 

Home  territory  in §701 

Loans §706 

Maritime  belt  in §701 

Munitions  of  war §702 

Neutral,  another  in  jurisdiction 

of }708 

No  state,  jurisdiction  of §711 

Outside  the  jurisdiction §707 

Sea,  high  on §710 

Shipbuilding §703 

MEMBER  of  the  state  defined. . .  11  n» 
MEMBER  of  state  as  envoy.  .210,  254 

MEMBERS  of  the  state 104 

MEMBERS  of  the  state,  juris- 
diction over 127 

MEMBERSHIP  in  community  of 

state §80 

MEMBERSHIP  in  state 

Changes  in  membership §432 

Constitutes  what §43 1 

Definition  of §430 

Individual  change  in §433 

International  change  in §434 

MEMEL,  execution  of  Kalstein  at 

41  n> 
MEMORANDA-MEMOIRES,  429  n" 
MEMORIAL  DIPLOMATIQUE, 
Spain 45V 


MENAM,  blockade  by  France 

(1893) 119n 

MENDOZA 224  n 

MENIN,  Fortress  of 331  n" 

MERCENARIES,  bands  of. . .  .357  n" 

MERCENARY  troops §743 

MERCHANTS    self-protection 

during  middle  ages 350 

MESOPOTAMIA 51.  126 

MESSINA,  blockade  of  (1860),  118  n" 

METEOR,  the 211  n 

METZ,  capsulation  of. . .  .185  n,  219  n 

MEUSE  River 295  n 

MEXICO 

Aliens,  damages  to 35  n' 

Aliens,  immovables,  ownership 

of 27  n» 

California,  Gulf  of 295  a 

Colorado  River 295  a 

Cutting  case 75  n" 

France,  blockade  by,  for  non- 
payment of  bonds   (1861) 

38  n,  121  n« 
France,  blockade  by  (1838). .  .118  n^ 

Government  of 86  n' 

Great  Britain,  non-payment 

of  bonds  (1861) 38  n,  121  n« 

Gulf  of 346  n 

Interference  of  powers  (1861),  121  n* 

International  status  of 106  n' 

Maritime  belt,  private  foreign 

ships  in 388  n" 

Medina,  Emigdio 75  n" 

Powers,  interference  of  (1861),  121  n* 

Privateering 244  n 

Private  enemy,  individual,  in  jxir- 
isdiction  on  outbreak  of  war,  415  n"* 
Ratification  of  treaty,  muni- 
cipal law 414  n^ 

Rogatory,  letters 79  n* 

Spain,  non-payment  of  bonds 

38  n,  121  n« 
Texas,  troops  in  (1876,  1899),  71  n«* 

U.  S.  A.,  interference  of 67  n* 

MICHIGAN,  Lake 297  n* 

MIDDLE  AGES 357  n",  414  n" 

MIDDLE  CLASSES 279 

MILAN  deciee 400  n» 

MILITARY  congresses 264  n« 

MILITARY  efficiency 229.  279 

MILITARY  law 231  n* 

MILITARY  occupation 

llln",302n»,3O3n 

MILITARY  servitude 331  n» 

MILITARY  supplies 307 

MILITARY  treaties 429  n" 

MILITIA 239 

MINERVA,  the  (3  C.  Rob.  229)  379  n» 
MINING  RIGHTS,  conveyance 

of 311n" 
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MINISTERS 205  n" 

MINISTERS,  charges  d'affaires 

205  n" 
MINISTERS  plenipotentiary,  205  n^* 

MINNESOTA,  the 396  n» 

MINORITY 409 

MISSION  OF  ENVOY 

Beginning  of §199 

Termination  of §1 99 

MISSIONARIES,  sending  of  33  n'*.  34n 

MISSISSIPPI,  opening  of 295  n 

MIXED  war 144  n»* 

MOB,  not  a  state 64 

MOB  VIOLENCE  against  alien. . .  30  n 

MODERN  MAN 126 

MODERN  War 142  n» 

MODESTA.  the,  capture  of 197  n» 

MODUS  VIVENDI. 429 n" 

MOLAMBO  FIRE  CLAIMS. .  .24  n» 
MOLDAVIA  WALLACHIA 

Suzerainty  of  Porte 79  n 

Intercourse,  powers  of 190  n" 

MONACO 

Florence 79  n 

France,  protection  by 79  n 

Holy  See,  representation  at. .  192  n** 

International  status 106  n' 

Sardinia 79  n 

Savoy 79  n 

Spain 79  n 

MONARCHIES 277,  319  n« 

MONARCHIES  existing  (1914).  106  n» 

MONARCHS 279 

MONARCHS,  disposition  of  ter- 
ritory  319  n*» 

MONEY. .-. .  307 

MONROE  DOCTRINE. .  121  n,  122  n 
MONROE,  President  U.  S.  A. . .  121  n» 

MONS,  Fortress  of 331  n'* 

MONT  NAPOLEON 428  n" 

MONTALET  v.  MURRAY  (4 

Cr.  46) 29n« 

MONTAUBAN,  siege  of 67  n 

MONTENEGRO 
Antavari,  Port  of,  closed  to 

men-of-war 332  n,  382  n* 

Austria,  administration  in 332  n 

International  status 106  n' 

King,  title  of 88  n 

Mercantile  flag  restricted  to. .  .345  n* 
Ratification,  municipal  law. .  .414  n* 

Recognition  of  (1878) 118  n^ 

Religious  disabilities  in 332  n 

Turkish  debt,  assumption  of 

(1878) 328  n« 

Turkey,  protection  by 79  n 

Vessels  of  War,  none 350  n^^ 

Visit  of  ships  of  war 382  n* 

War  by 140  n^ 

War  flag,  none 332  n.  345  n^ 


MONTEZUMA,  the 358  n 

MONTI,  Marquis  de 225  n,  251  n 

MONTMORENCY.  Duke  of 66  n 

MOORS  in  Gibraltar 331  n" 

MORALITY,  international 163  n' 

MORAY  FIRTH 372  n" 

MOREA,  the 315  n" 

MORESNET 282  n" 

MORMONS 33  n» 

MOROCCO 
Anglo-French  agreement  (1904) 

307  n« 

Capitulations  U.  S.  A 40  n 

France,  protection  by 79  n 

Question 307  n' 

MORRIS,  Gouvemeur 225  n 

MORTGAGE  of  sUte  territory,  317  n 
MORTGAGE  of  elector  of  Hesse 

Cassel  in  Mecklenburg 310  n 

MOSQUITO  COAST  dispute. . . 299  n^ 

MOSQUITO  River 299  n^ 

MOST  FAVORED  nations  clause 

467  n 

MOST  SERENE  repubUc 87  n« 

MOTHERLAND 283  n» 

MOUTH,  word  of 406 

MOVABLES 307 

MOVING  STATE 68 

MOZAMBIQUE  Channel 346  n 

MUNICH  devastation  (1704).  .283  n" 

MURAT 100  n".  35  n»,  184  n» 

MURDER  at  sea 353 

MURDER^in  maritime  belt 389  n 

MUSCAT,    capitulations    with 

U.  S.  A 40  n 

MUSEUMS 307,  311 

MUNICIPAL  LAW 

Defined 359,  §125 

International  law  distinguished 

from §125 

Part,  not,  of  international  law.  .§126 

MUNICIPAL  LIFE 143,  154 

MUNICIPAL  TITLE 280 

N 

NADIR  SHAH,  Emperor  of 

Persia 435  n* 

NANCY,  the  (3  C.  Rob.  122) . .  .385  n» 

NANCY,  the  (3  C  Rob.  82) 380  n 

NANCY,  court  of  appeals  at 

(1870) 306  n" 

NANCY,  siege  of  (1476) 252  n^* 

NANTES,  edict  of  4/22,  1622. . .  .42  n* 
NAPLES 
Alien,   liability  of  successive 

govomments  to 35  n' 

CaRliari.  the  (1857) 366  n* 

France,  suspension  of  inter- 
course   185  n* 

France,  occupation  by 310  n 
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NAPLES  (Continued) 
Great  Britain,  suspension  of 

intercourse 185  n' 

Italy,  merger  into 462  n^* 

Origin  of 309  n" 

Sulphur  monopoly,   Great  Britain, 

438  n*,  38  n 

Transfer  of 320  n 

Viceroy  of,  power  of  inter- 
course  192  n** 

NAPOLEON  I,  100  n^  120  n",  251  n, 

414  n^  455  n".  35  n^  109  n,  184  n», 

185  n,  308  n*,  310  n,  400  n",  416  n>, 

417  n. 

NAPOLEON  II,  Emperor,  92  n,  252  n 

NAPOLOEN  III 

120  n»»,  414  n',  198  n,  306  n» 
NAPOLEONIC  WARS.  .423  n».  365  n 
NASHVILLE  &  TUSCORORA,  199  n 

NATION,  obscurity  of 66 

NATION  defined §41 

NATIONAL 11  n« 

NATIONAL  War 144  n» 

NATIONALITY  of  a  ship 352  n* 

NATIONALITY,  sentiment  of 66 

NATURAL  BOUNDARIES. .  .298  n» 

NATURAL  LAW 163  n« 

NATURALIZATION 12  n 

NAVARTNO.  battle  of 118  n» 

NAVIGABLE  rivers 291  n« 

NAVIGATION  in  rivers 291 

NAVIGATION  OF  THE  OPEN 
SEA 

Freedom  of  the  sea §281 

Identification  of  a  ship §283 

Interference  between  ships §292 

Jurisdiction  of  a  state  over 

vessel §284 

Kinds  of  vessels §282 

Pirates §286 

NAVARRE 95  n»^  320  n 

NAVARRE,  insurgents  of  (1873) 

208  n< 

NECESSARY  ENVOYS 203  n» 

NECESSARY  international  law 

164  n» 
NECESSITY.  141,  158.  183,  219,  439 

NECESSITY  in  war 229 

NEGATIVE  SERVITUDES... 331  n>» 

NEGOTIATION  of  a  treaty §353 

NEGOTIATION 103  n 

NEREIDE.  the  (9  Cr.  388) 377  n' 

NETHERLANDS,  UNITED 
PROVINCES 

Alien  v.  alien  jurisdiction 29  n* 

Belgium,  division  of 95  n*** 

Blockade,  decrees  of  (1630) . .  .395  n" 

Blockade  of 398  n 

Cape  of  Good  Hope,  route 
around 348  n 


NETHERLANDS 

Confederate  government  of 85  n* 

Coal  mines 331  n* 

Dutch  East  India  Co 210  n* 

Enemy  ship,  goods  in  (1338) .  .375  n' 
Envoy,  controversies  between 

(1651) 259  n" 

Envoy,  immunity  of,  229  n*»,  239  n", 
230  n",  23 1  n,  236  n,  245  n",  250  n 

Envoy  of.  as  witness 233  n' 

Foreign  enlistment 215  n 

Prance,  dependent  kingdom  of 

103  n» 
France,  irritation  at  jests  and 

medals  (1672) 77  n 

Free  ships  make  free  goods. .  .367  n* 

Furnishing  troops 180  n 

Great  Britain:  Fisheries,  contro- 
versies with.  391  n';  Grotius,  pub- 
lication of,  objection  to  (1619), 
76  n';  Leiden  University  of, 
objection  to  appointment  at  (1609) 
76  n*;  Treatv,  obligation  with, 
repudiation  of  (1780),  99  n. 
Head  of.  outside  jurisdiction.  .200  n* 
Holy  See,  representation  at,  192  n** 

International  status  of 106  n' 

Kingdom  of,  creation  of 92  n 

Krueger,  President,  sending  for 

(1901) 177  n" 

Loans,  belligerent,  raised  in. .  .215  n 
Luxemburg,  cession  to  France 

(1867) 329  n» 

Luxemburg,    personal    union 

with 84  n" 

Maritime     belt,     belligerent 

man-of-war  in 195  n 

Maritime    belt,    public    ship 

Spanish  in 200  n»«,  385  n" 

Member  of,  as  envoy  to 210  n* 

Member  states,  power  of  inter- 
course   190  n** 

Neutral  goods  in  enemy  ships,  376  n* 
Neutral  marginal  waters,  cap- 
ture in 197  n 

Neutral,  prisoners  on  belliger- 
ent ships 203  n* 

North  Sea  fisheries 392  n* 

Pacific  blockade  of  (1833) ....  118  n" 

Papal  Bull,  disregard  of 306  n* 

Prisoners  of  war 255  n 

Private  prop,  in  juris,  outb.  of 

war 322  n' 

Privateering 244  n 

Pnissia.  King  of,  immunity  in,  199  n** 

Rank  of  republic  of 123  n* 

Ratification,  municipal  law. .  .414  n* 

Rhine,  River 291  n«,  294  n 

Rogator\%  letters 79  n* 

Rule  of  (1756) 379  n 
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NETHERLANDS  (Continued) 
Savoy,  interference  in  (1827) . .  .67  n 

Scheldt  River 295  n,  382  n* 

Senate  decree  of  (1438) 376  n* 

Treaty,  refusal  to  ratify  ( 1 84 1 )  4 1 9  n* 

Truce  (1609) 431  n»» 

U.  S.  A. :  Alliance  between,  plan  of, 
253  n**;     Recognition    of,    116n; 
Ships  of,  seizure  of,  103  n*. 
Venezuela,    reprisals    against 

(1908) 100  n 

Zuyder  Zee 372  n" 

NETZE  RIVER 294n 

NEUFCHATEL 
Prussia,  personal  union  with,  84  n^* 

Switzerland,  merger  into 95  n*® 

NEUSTRA.  SENORA  DE  LA 

CARIDAD  (4  Wheat.  497),  180  n* 

NEUTER 165  n» 

NEUTRAL  PROPERTY 

Belligerent  power  over §278 

Defensively    armed    merchant- 
men   §973 

Enemy  public  vessels,  in §97 1 

Neutral  private  ships,  in §975 

Neutral  public  vessels,  in §974 

NEUTRAL  STATE  ACT 

Direct  assistance §676 

Furnishing  troops §680 

Indirect  assistance §677 

Loans §679 

Maintenance  of §675 

Munitions  of  war §678 

Naval  forces  furnishing §680 

No  state  in  jurisdiction  of §683 

Notification  of §674 

Prize  courts,  setting  up §681 

Purchase  of  conquered  territory,  §682 

Recognition  of §674 

Sea,  high  on |683 

Third  state,  in  jurisdiction  of. .  §683 

Troops  furnishing §680 

NEUTRAL  TERRITORY 
Land: 

Diplomatic  officers,  acts  of §690 

Levy  of  troops §689 

Military  use §687 

Prisoners  of  war  in §688 

Prize  courts,  setting  up §691 

Maritime  belt: 

Captures  in §694 

Conmitmications  as  base  of . . .  §697 

Prisoners  of  war  in |696 

Prize,  bringing  in §695 

Uses  of §693 

NEUTRAL  VESSEL 

Blockade §995 

Dispatches  of  enemy,  carrying,  372  n* 

Enemy  goods,  carrying §967 

Enemy  trade,  engaging  in §965 


NEUTRAL  VESSEL 

Freight }968 

Fraudulent  conduct §963 

Hostilities  in  area  of §961 

NEUTRALITET,  the  (3  C.  Rob. 

295) 383  n« 

NEUTRALITY 

Absolute 169  n* 

Armed 169  n* 

Benevolent 169  n* 

Belligerent  state,  act  of §684 

BelU);erent  state,  member  of .  . .  §712 

Conventional 169  n* 

Definition  of §661 

Dependent  state  of |670 

Direct  assistance §676 

Duties  of,  notion  of §663 

General 169  n* 

History-  of §665 

Hostilities,  special  during §671 

Imperfect 169  n* 

Indirect  assistance §677 

Kinds  of §667 

Maintenance  of |675 

Member  of  neutral  state §700 

Member  of  belligerent  state §712 

Money,  loan  of §§679,  706 

Munitions  of  war §§678,  702 

Naval  forces  furnishing §680 

Neutral  state,  act  of §673 

Neutral  state,  member  of §700 

Notification  of §674 

Partial 169  n» 

Particular  territory  of §669 

Perfect 169  n« 

Permanent  ^ 170  n^ 

Perpetual 170n^ 

Prize  courts,  setting  up §681 

Purchase  of  conquered  territory,  §682 

Qualified 170  n»,  |672 

Recognition  of §674 

Remaiy  for  violation  of §668 

Rights  of,  notion  of §663 

Rules  of §664 

Special  instances  of §669 

Strict 170n» 

Temporary 170  n' 

Theory  of §666 

Third  states,  juris,  of .  . . .  §§683,  708 

Treaty,  previous,  effect  of §672 

Troops,  furnishing §679 

Violation  of §668 

Voluntary 170  n" 

NEUTRALITY,  treaties  of. . .  .429 n« 

NEUTRALIZED  STATE 

Definition  of §53 

Territorv,  transfer  of ,  by §249 

Treaties*  by 412,  |347 

War,  in  time  of §673 

War,  power  of §617 
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NEW  BRITAIN 303  n 

NEWFOUNDLAND,  law  as  to 

foreign  fishing  vessels 389  n 

NEWFOUNDLAND       FISH- 
ERIES  391  n« 

NEW  GRANADA,  Pacific  block- 
ade of  (1836) 118  n" 

NEW  GRANADA,  blockade  of  insur- 
gent ports  (1861),  118  n«   400  n" 
NEW  GUINEA,  protection  by 

Germany 79  n.  303  n 

NEW  HEBRIDES 282  n'* 

NEW  IRELAND 303  n 

NEW  JERSEY 283  n»* 

NEW  ORLEANS,  mob  violence 

NEW  SOUTH  WALES. ! ! ! .'  1 ! ! ! 63  n 

NEWTON,  the 388  n« 

NEW  YORK  STATE 74 

Interests  in 31 

McLeod  and .  .• 104  n* 

Privateering 244  n 

NIAGARA,  the 396  n« 

NICARAGUA 
De  facto  government  in  ( 1 854)  121  n* 
German  aggression,  war  of,  in,  186  n 
Holy  See,  representation  at,  192  n" 

International  status  of 106  n' 

Major  republic,  Central  Amer- 
ica, and 86  n 

U.  S.  A.,  bombardment  Grey- 
town  (1854) 121  n« 

U.  S.  A.,  landing  troops 72  n" 

NICARAGUA,  Lake  of,  neutral- 
ity of 171  n" 

NICE 120  n»  318  n« 

NIEMEN  River 414  n' 

NIGER  River 296  n.  171  n» 

NIGRETIA.  the 373  n 

NIKITSCHENKOW 242  n 

NOAH,  Mr 212  n« 

NOMAD  state 125 

NON-CHRISTIAN  states,  trea- 

ties  with 411 

NON  HOSTIS 166  n 

NON-MARITIME  states ...  345 

NON-MEMBER  states,  treaties 

wiih :   410 

NON. PERFORMANCE  OF 
TREATY.  EXCUSE  FOR 

Breach  bv  other  party §375 

Change  in  circumstances §381 

Duress f  .^82 

Fraud |378 

Illegality §376 

Inconsistency §.^79 

Immorality §376 

Impossibility  of  performance. . .  §377 
Prejudicial  to  the  interests  of 
the  state §380 


NON-PERFORMANCE 

Rebus  sic  stantibus {381 

Ultra  vires {386 

NON-SOLEMN  war 145  n«« 

NOOTKA  SOUND 

299  n'.  308  n»,  348  n,  372  n" 

NORFOLK.  Duke  of 65  n 

NORMANDY.  Duke  of 197  n" 

NOR  MA N  D Y,    merger    into 

Fnince 92  n,  95  n" 

NORMANDY.      private      property, 
sciyure  of.  on  conquest  of  England 

(I05O 331  n«2 

NORWAY 

Belligcrrnt  men-of-war  in 195  n 

Extra-territorial  criminal  law.  .75  n* 

International  status  of 106  n' 

Maritime  beH,  claim  of 377  n* 

Neutrality  of 81  n,  175  n» 

Pacific  blockade  of  (1814) ....  1 18  n« 
Ratification,  mimicipal  law. .  .414  n* 

Rogatory,  letters 79  n' 

Sweden,  neutralization  of  frontier, 

172  n 

Sweden,  union  with 85  n* 

Treaties,  effect  on.  of  dissolu- 
tion of  union  with  Sweden,  462  n^ 

NOTES,  exchange  of 406 

NOTIFICATION 103  n 

NOTIFICATION  of  blockade. . . .  {999 

NORTH  AMERICA 308 

NORTH  AMERICAN  ooloni- 

zntion 304  n",  308 

NORTH  AMERICAN  Indian 

hunting  grounds 238,  305 

NORTH  AMERICAN  rivers. .  .295  n 
NORTH  ATLANTIC  coo^t  fisheries 
arbitration.  369  n»»,  377  n«,  391  n» 
NORTH  BORNEO  and  Great 

Britain 79  n 

NORTH  BORNEO  Company. . . .79  n 

NORTH  CHANNEL 375  n 

NORTH    GERMAN    LLOYD,    sale 
of  ships  to  Russia  (1904),  178  n^* 

NORTH  SEA 346  n,  348  n 

NORTHEAST  BOUNDARY 

299  n\  440  n"  463  n 
NORTHWEST  COAST  of  America, 

299  n^  308  n» 

NOVARA.  the  (1859) 365  n 

NOVA  SCOTIA 372  n",  314  n" 

NUNCIOS 205  n»« 

NUNEZ.  Admiral 253  n, 

O 

OATH  of  sovereign 434  n« 

OATHS 434.  439 

OBJECT  of  international  law 152 

OBIECTS  subject  to  reprisal 106 

OBLIGATION  of  a  treaty 433 
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OBLIGATION  OF  TREATIES 

Factors  impelling §369 

History  of j367 

Internal  effect  of §372 

Limited  government,  effect  of. .  §370 

Opinion  in  favor  of §368 

Practice  in  favor  of §368 

State  extends  to  only §37 1 

OBSOLESCENCE  of  treaties.  .448  n»» 
OCCUPATION,  belligerent,  extent  of, 

303 
OCCUPATION,  what  amounts  to 

308  n» 
ODDY  V.  BOVIET,  2  East.  473 

(1802) 193  n" 

ODER,  opening  of 294  n 

ODER  river,  Sweden,  possession  of 

292  n" 

OFFENSIVE  war 143  n« 

OFFICIAL  suite  of  envoy 234 

OKHOTSK,  Sea  of 346  n 

OKI  TEISUKI 251  n 

OLDENBURG 285  n» 

OLDENBURG,  Kniphauscn 79  n 

OLDHAMIA,  the 315  n 

ONTARIO,  Lake  of 297  n» 

OPHELIA,  the,  T.  L.  R.  31,  452 

(1915) 315n 

OPINION,  war  of 144  n»* 

ORANGE  FREE  STATE 

Debt  of 328  n« 

Great  Britain,  conquest  by,  313  n"; 
merger    into,    95  n";     effect    on 
treaties.  328  n*. 
Great  Britain,  ocaipation  of,  303  n^ 
Treaties  of,  on  merger  with 

Great  Britain,  effect  of 463  n 

ORANGE,  Prince  of 92  n 

ORDENANZA,  the 239  n»» 

OREGON  dispute 299  n^  308  n» 

OREL,  the 314  n»* 

ORGANS  OP  INTERCOURSE 

Consuls 193 

Envoys §152 

Foreign  office §  1 5 1 

Government  of  the  state..  §§143,  144 

Head  of  state §145 

Monarchs §  149 

President  of  republic §150 

ORIENTAL  Empire 65 

ORIENTAL  races 10 

ORIGINAL  cumminity 93 

ORIGIN  of  international  law. ...   157 

ORIGIN  of  a  state 63 

ORINOCO  River 296  n,  299  n' 

ORKNEY,  mortgage  of  ( 1 468) .  .  3 1 7  n 
OROZEMBO,  the,  6  C.  Rob. 

4.^0  (1807) 373  n 

OSTER  RISOER,  the,  4  C  Rob. 

199(1801) 383  n» 


OTTOKAR,  II,  King  of  Bohemia 

228  n^ 
OWNERSHIP  by  a  state,  280,  284  n* 
OXENSTIERN,  Chancellor. . .  .207  n« 


PACIFICIO,  M.,  case  of. .  .38  n,  100  n 

PACIFIC  blockade 103  n,  117 

PACIFIC  Ocean 346  n,  348  n 

PACTUM  DE  CONTRAHENDO 

429  n« 
PALATINE,  elector  of 

197  n,  198  n,  209  n 
PALEOLOGUS,  nephew  of  Con- 

stantine 315  n" 

PALME,  the 365  n 

PANAMA 

Canal,  and ^ 290  n 

Cocoa  Grove,  mob  violence, 

U.S.  A 31  n 

Colombia,  revolt  from 116  n 

Costa  Rica,  boundary  dispute,  299  n' 

International  status  of 106  n' 

Molambo  claimants  against  U.  S.  A., 

24  n* 

Origin  of 91  n«,  92  n 

United  States  of  America 

Lca.se  of  strip  to 290  n,  3 1 7  n 

Member  of,  mob  violence  to.  .31  n 

Protection  by 79  n 

Recognition  by 1 16  n 

Relations  with 76  n 

PANAMA  CANAL 

Interstate  Canal 290  n 

Neutralization  of 290  n,  171  n'» 

Open  to  all  states 466  n 

Tolls  on,  controversy  between 

Great  Britain  and  U.  S.  A 290  n 

PANAMA  River 296  n 

PANTHER,  German  gimboat  at 

Itajahi 72  n" 

PAPAL  Encyclic,  May  15,  1871 

192  n» 
PAPAL  INTERNUNCIOS.... 205 n" 
PAPAL  STATES,  foreign  enlist- 
ment (1779) 215  n 

PAPERS  of  Envoy 228 

PAQUETTE-HABANA,  175  U.  S. 

677  (1899) 364n 

PARAGUAY 

Enclosure  an 285  n* 

International  status  of 106  n' 

Non-maritime  state 345  h* 

Paraguay  River  and 296  n 

PARAGUAY  River 296  n 

PARANA  River 296  n 

PARIS,  bombardment  of  (1870) 

253  n^ 
PARLEMENT,  BELGE,  L.  R. 

5  P.  D.  197  (1878) 386  n 


Ivi 


INDBX  TO  BOTH  VOLUMES 


References  to  pages  of  Vol.  1  in  light  face  type;  Vol.  2  in  heavy  face  type. 
Other  references  to  sections  as  indicated.    Vol.  1  §§1  to  403;  Vol.  2  (§425  to  1092 


PARLIAMENT 279  n^ 

PARLIAMENT,  attitude  n{22n'\  8  n'« 
PARMA,  Duchess  of,  interfer- 
ence of  Spain  (1860) 66  n 

PARMA,  Duchy  of 320  n 

PARMA,  Duke  of 65  n» 

PAROL  treaty 429  n** 

PARTIAL  neutrality 169  n« 

PART  sovereign  states 77  n* 

PARTICULAR  international  law 

163  n« 
PARTIES  TO  INTERCOURSE 

Barbarous  states §137 

Belligerents |l41 

Dependent  states JI40 

Holy  See §142 

Independent  states §137 

Member  of  familv  of  nations. . .  §139 
PARTIES  TO  A  tREATY 

Belligerent  states §346 

Dependent  states §348 

Independent  states §345 

Neutralized  states §347 

PARTIES  TO  A  WAR 

Accessory §619 

Allies §620 

Belligerents §608 

Dependent  states §614 

Guerilla  bands §609 

Historical §607 

Individuals §618 

Neutralized  states §617 

Pirates §612 

Principal  parties §619 

Private  armed  bodies §610 

Private  corporations §613 

Privateers §611 

PARTIAL  ratification 421 

PARTIAL  succession 99  n» 

PARTICULAR  war 145  n« 

PARTITION  of  Africa 307  n\  n^ 

PARTITION  of  Poland,  see  Poland 

PARTY  in  government 100  n» 

PASSAMAQUADDY  Bay 299  n^ 

PAST  conduct 46 

PATAGONIA 151 

PATAGONIA,  barbarous  state. . .   151 

PATAGONIA,  interests  in 31  ri 

PATENT  U  S.A.  to  aliens 28  n 

PATENTS  of  English  kings. ...  306  n 

PAVIA 451  n 

PAXSO.  neutrality  of 80  n*,  171  n* 

PAYS  de  VAUD 317  n 

PEACE  propositions 1 10  n 

PEACE,  Treaty  of 429  n* 

PEARL  Harbor 382  n 

PE-CHI-LI.  Gulf  of 329  n 

PELEW  Islands 315  n> 

PELOPONNESSIANS,  envoy 

from 249  n" 


PENALTY  for  carrying  contraband, 

382 
PENALTY  for  running  blockade,  397 
PEN  HALLOW  v.  DOANE.  3 

Dall.  54  (1795) 244  n 

PENN.  William 110  n« 

PENNSYLVANIA 74 

PENTHIEVRE,  house  of 315  n» 

PERFECT  neutraUty 169  n« 

PERFECT  war 143  n» 

PERMANENT  neutrality 169  n' 

PERPETUAL  Grant 282  n" 

PERPETUAL  neutrality 169  n^ 

PERSIA 
Aliens,  ownership  of  land  in. .  .27  n" 

Anglo-Russian  convention 322  n* 

Barbarous  state,  a 151 

Capitulations  U.  S.  A 40  n 

Caspian  Sea  and 371  n« 

Envoy,  immunity  of ,  in 231  n 

Family  of  nations,  member- 
ship in 109  n* 

International  status  of 106  n' 

Karun  River  and 297  n 

Partition  of 322  n 

Shah  of,  in  London  (1873) 199  n 

PERSONA  grata 211 

PERSONAL  efiEects  of  captain 

and  crew 389 

PERSONAL  jurisdiction 125 

PERSONAL  law 51 

PERSONAL  negotiations  by 

monarchs 196  n* 

PERSONAL  property 278 

PERSONAL  treaties 430  n** 

PERSONAL  unions 84  n» 

PERSONALITY  of  a  state §60 

PERSONALITY  of  envoy 211 

PERSONAM,  in  servitudes. . .  .331  n" 
PERU 

Amazon  River 296  n 

Chile,  debt  of  (1893) 328  n« 

Chile,  forced  transfer  to  (1893) 

313n».  328n« 
Floating  mines,  setting  adrift,  205  n** 
German  aggression,  war  of,  in. .  186  n 
Holy  See,  representation  at. .  192  n** 
Insurgents  in  1877  and  Great 

Britain 358  n 

International  status  of 106  n' 

Prize  court  of 385  n^ 

Return  voyage  contraband. .  .385  n^ 

PETER,  King  of  Arragon 65  n» 

PETER,  the  great. .  .88  n,  117, 283  n" 
PETERHOFF,  the,  5  Wall.  28, 

(1 867) 398  n,  399  n 

PHILANTHROPIC  expeditions,  313  n 

PHILLIP  I,  Spain 198  n 

PHILLIP   II.   Spain,    84  n"    209  n» 
224  n,  242  n*,  392  n"  48  n". 
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PHILIP  rV,  Prance 320  n 

PHILLIP  V.  Spain 243  n,  213  n" 

PHILIP,  Archduke 449 

PHILLIP  of  Austria 209  n» 

PHILLIP  Valois 315  n",  319  n" 

PHILLIP  Le  Bel 98  n» 

PHILIPPEVILLE.  Fortress  of,  331  n" 
PHILIPPINE  ISLANDS 

Boundaries  of 299  n' 

Debt  of 328  n« 

U.    S.   A.,   annexation   by,    90n'S 
285n«,  302ni*,  312n». 

PHILOSOPHY  of  law 30  n.  39 

PHOEBE  ANN,  the,  3  DaU.  319 

(1796) 202  n 

PHOENIX,  the,  3  C.  Rob.  186 

(1800) 380  n 

PHOENIX,  the,  5  C.  Rob.  20 

(1803) 440  n« 

PHYSICAL  boundaries 298  n" 

PIEDMONT,  use  of  mercenaries,  180  n 
PIEDMONT,  devastation  of  (1693), 

283  n^Y 

PIEPENBRINK,  August 422  n" 

PIERCE,  President  U.  S.  A. . .  .207  n» 

PIGNORATIO 98n 

PILLAGE 282  n" 

PINCKNEY.  C 226  n 

PINKNEY,  Mr 249n» 

PIRACY 

Belligerents {289 

Defimtion  of {287 

Instance  of 357  n* 

Insurgents |289 

International  law {288 

Municipal  law |288 

Privateers {290 

Remedy  against |291 

Slavers {357 

PIRATES 349n 

PIRATES  as  a  state 65 

PISA,  seizure  of,  choses  in  action, 

war 325  n 

PISANS 209  n« 

PLACENTIA 320  n 

PLEDGE  of  state  territory 317  n 

PLEDGES 434 

PO  River 296  n 

PODIEBRAD,  King  of  Bohemia 

llOn* 

POLES,  the 61  n» 

POINSETT,  Mr 226  n 

POISONING  wdls 229n 

POLE.  Cardinal 212  n« 

POLAND 

Insurgents  of,  property  of  (1863) 

101  n" 
Kalkstein,  seizure  of,  by  Prus- 
sia (1670) 41  n« 

Eng  of 209  n* 


POLAND 

Lithuania,  personal  union  with 

84  n",  303  n 

Netze  River 294  n 

Partition  of,   94  n^  95  n",   102  n»«, 

149  n,  317  n,  322  n*,  451,  464. 
Partition  of,  treaties  of,  effect  on 

463  n 

Rivers  of,  opening  of 294  n 

Russia,  guarantee  of  loan  by,  428  n'^ 

Russia,  union  with  (1815) 85  n^ 

Saxony,  personal  union  with,  8^  p^ 

Stettin  to  Prussia  (1713) 30S  t." 

Turkey,  treaties  with 410  n* 

U.  S.  A.,  recognition  by 1 16  n 

POLICING  the  seas 364 

POLITICAL  crimes 48  n« 

POLITICAL  offenders 47  n« 

POLITICAL  organization  of  com- 
munity states 110 

POLITICAL  POWER 

Community  of  the {17 

Definition  of |15 

Exercise  of |l9 

Family  of,  nations  of {81 

Determining  conduct {{15,  19 

Description  of {15 

Nature  of {19 

Operation  of (19 

POLITICAL  refugees  in  public 

vessel 386 

POLIZZA,  Austria,  protection  of, 

79  n 

POLIZZA,  neutrality  of 80  n* 

POLTOWA,  battle  of 283  n'« 

POMERANIANS,  depredations 

on 244n 

PONTHIEU,  Eari  of 197  n" 

PONTIFICAL  Territory,  neu- 
trality of 172  n» 

POPES 

Adrian  IV 198 

Alexander  VI 306  n» 

Boniface  VIII 321  n 

Clement  VII 452  n,  435  n 

Clement  VIII 209  n»»,  2 10  n 

Innocent  X 66  n 

John  XVIII 320  n 

Julius  II,  223  n",  241  n,  306  n»,  435  n 

Leo  II 435  n 

Leo  XII 92  n 

Nicholas  V 306  n» 

Paschall  II 451  n» 

Paul  IV 209  n»*,  224  n 

Pius  IV 209  n»»,  210  n 

Pius  IX 92  n 

POPE,  THE 65  n» 

Absolving  from  obligation  of 

a  treaty 434  n* 

Barbarem,  interference  for 60  n 
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POPE.  THE  ^Continued) 
Castro,  Duchy  of,  interference 

as  to 65  n* 

Duress,  treaties  under 451  n" 

Envoy,  refusal  to  receive 

209n«  210n 

Prance,  interference  in 65  n* 

Grants  of, ; . .  .306n» 

Great  Britain  sending  vessel  to 

take  ( 1 848) 386  n» 

Precedence  of 123 

Protest  by 455  n^ 

PORT  ARTHUR 

Battle  of  (1904) 196  n 

Communications  with  bellig- 
erents (1904) 204  n» 

Slaughter  of  garrison  at  ( 1 894) ,  253  n 

Surrender  of  (1905) 251  n 

Transfer  of 317  n,  329  n» 

PORTO  RICO,  U.  S.  A 79  n 

PORTO  RICO,  annexation  by 

U  S.  A 90n»*,  315n" 

PORTUGAL 

Africa,  occupation  of 307  n* 

Algarve 320  n 

Annabon,  Island  of 315  n" 

"Ann,"  seizure  of  U.  S.  A 365  n* 

Belligerent  men-of-war  in 195  n 

Brazil,  relations  with 84  n^ 

Bulls  of  the  Pope 306  n» 

Delagoa  Bay  and, 308  n*,  92  n 

Douro  river  and 294  n 

Ferdinand  del  Po,  Island  of .  .315  n" 
France,  interference  of  (1827),  66  n 
France,  paper  blockade  of  ( 1 833) 

118  n 
German  aggression,  war  of,  sev. 

dip.  rel 185  n» 

Great  Britain:  Interference  of  (1827), 
66  n ;  Landing  troops  (1826)  72  n^' ; 
Legion,  payment  of  claims  of 
(1840),  438  n»;  Recognition  by 
(1641),  116  n.  191  n" 

Guinea,  empire  of 306  n' 

Holy  See,  representation  at. .  192  n^ 

International  status 106  n' 

Man-of'War,  foreign,  in  mari- 
time belt 385  n" 

Pacific  blockade  of  (1831). . .  .118  n« 
Qualified  neutrality  in  South 

African  War 173  n* 

Ratification,  municipal  law. . .  414  n' 

Sea,  open,  claims  over 347  n* 

Spain,  interference  of  (1827) 66  n 

Spheres  of  influence 307  n* 

Terceira  affair 185  n,  218  n» 

2^nzibar,  blockade  of  (1888) ...  119  n 

POSITIVE  law  of  nations 164  n" 

POSITIVE  servitudes 331  n" 

POSTAL  correspondence 388 


POSTAL  vessels 388 

POSTLIMINIUM {810 

POUSSIN 226  n 

POWER 

Inherent  in  state  organism {18 

Political {19 

Right  as  meaning 54 

POWER  of  a  state 280 

POWER  to  make  a  treaty 413 

POWERS 54 

PRAGMATIC  sanction. .  .85  n»,  180  n. 

PRECEDENT 30,  34 

PREEMPTION  of  contraband. . .  384 
PREJUDICIAL  to  interests  of 

state {380 

PREJUDICES 34 

PRELIMINARY  conversations . .     93 

PRELIMINARY  treaties 430  n« 

PREROGATIVES  of  an  ambassador, 

164 

PRESTATION 329n» 

PREVOST,  General 261  n 

PRIMITIVE  life 31,  126 

PRIMITIVE  man 126,  347 

PRIMITIVE  state  of  interna- 
tional world 110 

PRINS  FREDERIK,  2  Dods. 

451  (1820) 386  n 

PRISONERS  OF  WAR 

Cartels 257  n" 

Chaplains 256  n^ 

Delivery  at  end  of  war |764 

Exchange  of {762 

Killing  of 758 

Parole {763 

Privilege  of 255 

Qtiarter 255 

Ransom  of {761 

Slavery  of {758 

Surgeons 256  n* 

Talang  of  the  prisoner {758 

Treatment  of {759 

Who  may  be  taken 256 

PRIVATE  INDIVIDUALS  IN 
WAR 
Belligerent  state,  member  of. .  {1027 
Captain  and  crew  of  merchant- 
men  |1046 

Enemy  state,  member  of |l028 

Factors  involving {1026 

Neutral  state,  member  of {1038 

State  power  over {1026 

PRIVATE  international  law. .  124,  362 
PRIVATE  PROPERTY  ON  LAND 
AND    MARITIME    BELT    IN 
WAR 
Belligerent  jurisdiction 
Enemy  property: 
Belligerent    occupation     left 
behind {885 
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PRIVATE  PROPERTY  ON  LAND 
AND    MARITIME    BELT   IN 
WAR  (Cmlinued) 
Bdligent  jurisdiction 
Enemy  property: 

Choses  m  action |879 

Historical |877 

Immovables |878 

Involuntary  entry  during  war,  |883 

Movables |879 

Public  debts  due  the  enemy. .  5880 

Vessels  in  maritime  belt {881 

Voluntary  entry  during  war. .  |884 

Neutral  property {886 

PRIVATE  treaties 430  n*« 

PRIVATE  VESSELS 

Asylum  in {326 

Collision  between 361  n" 

Definition  of {{282.  285 

Flag  of |283 

Identification  of {283 

Iimocent  passage {318 

Interferences  between {293 

Involuntary  entry  in  maritime 

belt {328 

Jurisdiction  over {§284,  325 

Maritime  belt  in {§313,  325 

Murder  on {353 

Nationality  of 352  n* 

Papers  of 351  n*«* 

Voluntary  entry  into  maritime 

belt §318 

PRIVATE  war 145  n» 

PRIVATEERS 243 

PRIVATEERS  as  pirates 360 

PRIZE 281 

PRIZE  COURTS 

Decree  of,  effect  of {935 

Definition  of {93 1 

Enemy  as  to |930 

History  of {930 

Institution  of {933 

International 357  n" 

Jurisdiction  of {934 

Neutrals  as  to {930 

Reasons  for  adjudication  by (932 

Treaty  provisions 357  n" 

Unlawful  condemnation,  rem- 
edy for {936 

PRODUCE  of  the  neutral  export- 
ing country 383 

PROPERTY,  ambiguity  of 

285  n«,  280  n» 
PROPERTY  IN  WAR 

Affected  how {801 

After  war,  seizure {812 

Battlefield,  found  on {813 

Before  war,  seizure §812 

Change  of  title §807 

Character  of §804,  Ch.  19 


PROPERTY  IN  WAR 

Choses  in  action §§837,  879,  889 

Destruction  of §805 

Factors  involved §802 

Individual  act  as  to §803 

Immovables §§835,  878,  888 

Kinds  of  property §804 

Movables §§836,  879,  889 

Nature  of §804 

Peace,  treaties  of ,  as  to §815 

Place  of  seizure  or  destruction  ..§811 
Private  in  land  and  maritime 

belt Ch.  16 

Private  on  high  sea Ch.  17 

Protection  of §814 

Public  debts  due  the  enemy §880 

Public Ch.  15 

Restitution  of,  after  war §815 

Seizure  of §806 

State  act  as  to §802 

PROTECTORATES 76  n",  283  n* 

PROTECTED  states 76 

PROTECTION  of  interests 43 

PROTECTION,  treaties  of . . .  .430  n« 

PROTEST 103  n 

PROTESTS  in  treaties 385 

PROTESTANT  states 184  n» 

PROTOCOLS 430  n" 

PROVENCE,  Count  of 320  n 

PROVIDENTIA,  the  (2  C.  Rob. 

142) 370  n» 

PRUSSIA 
Belligerent  occupation,  private 

in£viduals 419  n^ 

Bosphorus 374  n* 

Continental  system  and 400  n" 

Dardanelles 374  n* 

Dismembered  territory 285  n' 

Fisheries 364  n" 

Fishing  boats,  seizure  of 364  n^^ 

Prance,  violation  of  neutrality 

of,  by  (1805) 184  n» 

Frankfort-on-Main,  expulsion 

of  individuals  from 8  n" 

German  Empire,  formation  of, 

effect  of  treaties  of 463  n 

Great  Britain,  closing  of  ports 

to  shipping  of  (1806) 400  n» 

Guarantee,  treaties  of,  by. . .  .428  n" 
Hanover,  conquest  of  (1866). .313  n* 
Hanover,  conquest  of,  effect 

on  treaties 462  n" 

HohenzoUem-Hechingen 95  n'* 

Hohenzollem-Sigmaringen ....  95  n'* 
Isabella,  Queen  of  Spain,  rec- 
ognition of,  by 1 17  n* 

Kalkstein,  seizure  of,  in  Poland 

(1670) 41  n» 

Kelmis,  and 282  n^^ 

King  of,  title  of 88  n 
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PRUSSIA  (Continued) 

Lauenberg 282  n** 

Loss  of  territory 97  n^ 

Ltixemburg,  neutrality  of  (1870) 

185  n 

Moresnet,  and 282  n^* 

Munitions  of  war,  furnishing 

while  neutral 208  n' 

Naples,  interference  in  ( 1 820) ...  66  n 
Naples,  suspension  of  inter- 
course with 185  n 

Napoleon  Bonaparte  and 

184  n\  400  n^ 

Netze  River  and 294  n 

Neufchatel,  personal  union 

with, .' 84  n" 

Neutral  ship,  detention  of,  at 

Kiel(1870) 114n 

Orange,  principality  of 199  n" 

Paper  blockade  and 400  n" 

Poland,  rivers  of 294  n 

Poland,  merger  of 95  n" 

Private  property  on  invasion,  332  n" 

Reduction  of  army  (1807) 331  n" 

Reprisals  by 99  n 

Rhme  provmces  of 285  n* 

Rogatory,  letters 79  n* 

Russian  troops,  passage  through 

Silesia  (1805) 184  n» 

Saxony,  conquest  of  part  of,  313  n* 

Saxony,  invasion  of 332  n 

Schleswig-Holstein      and,      282  n'^ 

318  n»,  325  n",  328  n«. 
Silesia,  asstmiption  of  debt  of 

(1742) 48n»«,  328n« 

Stackelberg,  case  of 99  n 

Stettin  (1713) 181  n«,  305  n 

Strassburg,  bombardment  of 

(1870) 312  n« 

Swiss  niilway  cars,  seizure  of 

(1870) 330n» 

U.  S.  A.,  sale  of  mtmitions  to 

France  (1870) 178  n" 

War,  effect  of,  on  treaties  of. .  .459  n 

PUBLIC  BUILDINGS 307, 311 

PUBLIC  ENTRY  of  ambassador 

214  n» 

PUBLIC  MUSEUMS 311 

PUBLIC  OPINION,  34,  223,  230,  437, 

437  n«,  446,  448  n»«. 
PUBLIC  OPINION,  treaties. .  .437  n» 
PUBLIC  PROPERTY  IN  WAR 

Belligerent  jurisdiction  in {^28 

Belligerent  occupation  as  affect- 
ing   }831 

Enemy  property §827 

Enemy  jurisdiction  in (829 

Exempt  property §§834,  840 

Municipal  title  held  by |834 

Neutral  property §843 


PUBLIC  PROPERTY  IN  WAR 
Political  subdivisions  of  a  state,  §833 

Restraints  on  seizure  of §826 

Sea,  high  on §839 

State  act  as  to §826 

State  territory §830 

PUBLIC  TREATIES 431  n*» 

PUBLIC  VESSELS 

Asyltun  in §322 

Ceremonies  on  high  sea 354 

Ceremonies  in  maritime  belt . . .  §332 

Definition  of §§282,  285 

Flag  of §283 

Identification  of §283 

Interferences  by,  on  high  sea. . .  §294 
Involuntary  entxy  in  maritime 

belt §328 

Jurisdiction  of  state  over.  §§284,  285 

Maritime  belt  in §§313,  316,  321 

Nationality  of 352  n^ 

Passing  through  maritime  belt,  §318 

Semi-public 35 1  n" 

Voluntary  entry  into  maritime 

belt §318 

PUBLIC  war 145  n" 

PUNCTATIONES 431nw 

PUEYRREDON,  H 229  n 

PURISSIMA  CONCEPTION 

(6  C.  Rob.  45) 200  n" 

Q 

QUALIFIED  neutrahty 169  n« 

QUARANTINE  officere 73  n« 

QUEBEC,  capitulation  of  (1757) 

239  n" 
QUEENSLAND,  annexation  by 

Great  Britain 303  n 

8U0AD  DEFUNCTUM 99  n" 
UOAD  JURA 99n" 


RACE  HORSE,  the  (3  C.  Rob. 

101) 361  n" 

RAHMING,  Mr.,  case  of 29  n» 

RANGER,  the  (6  C.  Rob.  125) .  .383  n« 

RANKS  of  envoys 204 

RANSOM 

Bills 353n 

Capture  at  sea,  definition |928 

Prisoners  of §761 

RANSOM  BILL 353  n 

RAPE 228  n* 

RATIFICATION 

Absolute  government  by |356 

Armistice,  of §359 

Capitulations,  of §359 

Cartels §359 

Conditional §358 

History  of §356 

Limited  governments  by §357 
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RATIFICATION  (CotUinued) 

Necessity  of |419 

Partial |358 

Personal $356 

Truces  of §359 

RATZOPORSNI,  the 373  n 

RAVAGING  COUNTRY 283  n" 

REAL  international  law 162  n^ 

REAL  treaties 430  n^ 

REAL  union 85  n* 

REBECCA,  the  (2  C.  Rob.  101),  380  n 

REBUS  SIC  STANDIBUS 

443  n,  449  n" 
RECALL  of  Ambassadors 148  n" 

RECAPTURE 

Belligerents,  as  between {938 

Freight  on §943 

Neutral  by §941 

Neutral  i>roperty |940 

Neutral  title  intervening §939 

Pirates  from §942 

RECAPTURE,  treaties  as  to. .  .359  n' 
RECEPTION  OF  ENVOY 

Body  sending |159 

Manner  of §  163 

Membership  in  receiving  state  ..§161 

Personality  of  envoy §162 

Political  orcumstances §160 

RECEIVING  STATE,  interest  of,  216 

RECHT 44  n«,  144  n« 

RECIPROCATING  will,  83  n»,  151  n" 

RECOGNITION 

Absolute §89 

Belligerencv §84 

Conditional §89 

Definition  of §82 

Facts  recognized |83 

Government §86 

Independence §85 

Insurgency §84 

Intercourse,  foundation  of §  1 3 1 

Mtmidpal  effect  of §90 

Means  of §88 

Neutrality  of §674 

New  states §85 

Titles §86 

RECOGNITION,  treaties  of . .  .431  n" 

RECOVERY,  the  (6  C.  Rob.  341) 

355  n« 

RED  CROSS  UNITS,  neutrahty 

of 171  n« 

REDRESS 

Arbitration  as §§22,  545 

Interests,  damage  to §§22,  540 

Judicial §22 

Kinds  of §22 

Means  of,  international  life ....  §540 

Power  of  the  state §22 

Self-help,  as §22 


REDRESS 
State  interest  for  damage  to  . . .  §107 

Inadequacy  of §540 

Inadequacy  of,  in  international 

world §546 

REDRESS,  INTERNATIONAL 

Arbitration §545 

Blockade |567 

Bombardment §569 

Classification  of  acts  of  force. . .  §549 
Compulsion  to  attempt  amicable 

settlement §573 

Embargo §563 

Fact,  issue  of |543 

Force,  exercise  of |548 

Ignorance  of  law §544 

Intervention §570 

Legal  differences §542 

Letters  of  marque §554 

Means  of  redress §546 

Pacific  blockade §568 

Political  differences §542 

Preliminary  conversations §547 

Reprisals §550 

Retaliation §561 

Retorsion §558 

Seizure §566 

Specific  acts  of  force §562 

War §571 

RED  SEA 346  n 

RED  SEA.  neutrality  of 172  n» 

REFORMATION,  the 456  n" 

REFORMATION,  wars  of 144  n»* 

REGIMENTALNATIONALGUARD 

of  New  York  in  Canada 71  n" 

REGINA  V.  JAMESON,  et  al, 

(1896)  2Q.  B.  425 78  n 

REGION  of  war 155  n" 

REGISTRY  of  ships 351 

REGULAR  War 144  n" 

RELIGION  as  a  factor 50 

RELIGION  of  an  alien 33 

RELIGION,  r^:ulations  in  trea- 
ties  325  n" 

RELIGIOUS  missions,  seizure  of,  365  n 

RELIGIOUS  OToperty 311  n 

RELIGIOUS  Envovs 203  n» 

RELIGIOUS  Wars 144  n« 

REMEDY  against  pirates 360 

REM  IN,  SERVITUDE 331  n» 

RENDSBORG,  the  (4  C.  Rob. 

121) 380n 

RENEWAL  of  a  treaty §402 

RENUNCIATION 103  n 

RENUNCIATION,  deeds  of. .  .431  n« 
REPRISALS 

Aliens  in  favor  of 102  n^ 

Definition  of §55 1 

Ftmction  of  granting 103 

General §553 
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REPRISALS  (CotUinued) 

History  of §552 

Instances  of 98  n^' 

Kinds  of §553 

Objects  subject  to §555 

Restraints  on  exercise  of §552 

Retorsion,  distinguish^  from. . |560 

Special |553 

War  in,  distinguished §556 

War  in §767 

REPUBLICS  existing  (1914) ...  106  n» 

RESHITELNI,  the 186  n,  196  n 

RESIDENTS 205  n" 

RESISTANCE  to  search  and 

capture §946 

RESISTANCE  of  neutral  ship 

to  seach  and  capture §962 

RESISTANCE  to  search,  what 

constitutes 372  n' 

RESPONSIBILITY  of  states. ...  §1 17 
RES  PUBLICA  V.  de  LONGCHAMPS 

(1  Dall.  Ill) 221n,257n» 

RESOLUTION,  the  (2  Dall.  1, 19). 

172  n» 
RESTRICTIONS   on   neutral 

trade §956 

RETALIATION §561 

RETORSION 

Defined §558 

Kinds  of §559 

Reprisals  distingxiished §560 

RETORSIO  DE  DROIT 107  n" 

RETORSIO  FACTI Ill  n* 

RETROACTIVE  effect  on  rati- 
fication   421  n* 

RETURN  VOYAGE §985 

REUBENS  as  envoy 213  n 

REVOLUTION 82 

REVOLUTION,  War  of 144  n" 

REVOLUTIONS  in  South  America. 

35  n* 

REX  APOSTOLICUS 87  n^ 

REX  CATHOLICUS 87  n^ 

REX  CHRISTIANISSIMUS. .  .87  n» 

REX  FIDELLISSIMUS 87  n^ 

RHEINBABEN,  Werner  von. . .  190  n 

RHEINBUND 86  n 

RHINE 291  n*,  293  n",  294  n 

RHINE,  neutrality  of 171  n» 

RHODE  ISLAND.  State  of . . . .  385  n" 

RHODE  ISLAND,  U.  S.  S 200  n« 

RICHARD  I  of  England 

197  n.  199  n,  319  n" 
RICHELIEU,       Cardinal,       197  n", 

212  n*,   224  n,  65  n»,  252  n". 
RICHMOND,  the  (5  C.  Rob. 

325) 385  n» 

RIGA,  blockade  of 396  n« 

RIGHTS 

^  Belligerent 305 


RIGHTS 

Conquest,  of 313 

Definition,  impossibility  of,  §§29,  115 

Enemy  property  over 278 

Equality  of 155  n» 

Exclusion  and  expulsion  of  aliens,  429 

International  relations  in §  1 15 

Intercourse  of 155  n',  132 

Jtuisdiction  of 155  n' 

Legation  of 155  n' 

L^slation  of 155  n' 

Nation  to  a  country,  of 281  n 

Postliminium  of 288 

Possession  of 155  n' 

Power,  as 409  n* 

Power  in  sense  of 277, 278 

Ratification  of 419 

Respect  of 155  n* 

Sea  of 155  n»,  280 

Self-preservation  of 155  n» 

Treaty  of 155  n» 

Territory  of 212 

War  of 155  n»,  604 

RIGHTS  to  occupy  and  administer 

282  n" 

RINCON 250n 

RINGENDE  JACOB,  the  (I  C. 

Rob.  89,  1798) 383  n« 

RIPARIAN  use  of  rivers 291 

RIPPERDA,  Duke  of 243  n 

RIO  DE  JANEIRO,  blockade 

blockade  of  (1862) 118  n» 

RIO  DE  JANEIRO,  mob  at  (1901), 

30  n* 
RIO  GRANDE  River 

Accretion  in 300  n* 

Blockade  of  mouth  of 396  n 

Opening  of 296  n 

RIVERS 

Boundary |230 

History  of §231 

Interstate §229 

Intrastate §228 

Kinds  of §227 

Status  of §231 

Use  of §227 

ROBBER  BARONS 41 

ROBERT,  Duke  of  Normandy.  .317  n 
ROBERT.  King  of  Scotland. . .  197  n" 

ROBERTS,  Lord ..419  n^ 

ROME,  city  of,  Italy,  merged  into,  92  n 
ROM  AG  N  A,  merger  into  Italy. .  .92  n 
ROMAN  EMPIRE 

Alien,  special  tribunal  for 29  n* 

Alien,  attitude  towards 5  n* 

Annexation,  method  of 303  n 

Dependent    states,    relation    with, 
77  n*;  treaties  by,  412  n" 

Fall  of 347, 106  n 

Poison,  abhorrence  for 249  n 
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ROMAN  EMPIRE  {Continued) 

Tribal  jurisdiction  in 126 

War  practices 228  n,  231  n 

ROMAN  LAW,  98,  99  n",  217  n«, 
255  n\  279,  280,  330  n»«,  12  n», 
287,  288  n. 

ROMAN  lawyers 288  n" 

ROMANS,  the 5  n« 

ROSALIE  AND  BETTY,  the 

(2C.  Rob.  343) 372  n» 

ROSAS,  General 66  n 

ROSE,  the  (2  C.  Rob.  206) 380  n 

ROSINA  LA,  (1  C.  Rob.  372),  314  n* 

ROSSI 210  n 

ROUEN,  siege  of  (1418) 253  n 

ROUMANIA 

Bessarabia  and 316  n 

Black  Sea  and 371  n»* 

Capitulations,  U.  S.  A 40  n 

Danube  and 291  n* 

Dobroutcha  and 316n 

German  aggression,   war  of, 

sev.  dip.  rel.  in 186  n 

Germany,  violation  of  neutral- 
ity by  (1914) 189  n" 

International  status  of 106  n* 

Jews  in 34  n,  67  n^ 

King  of 88  n 

Neutrality   of,   violation   by 

Germany  (1914) 189  n" 

Ratification,  mimidpal  law. .  .414  n* 

Regognition  of 1 18  n* 

Religious  disabilities  in 332  n 

XJ.  S.  A.  protests  as  to  Jews  (1902), 

67  n» 

War  by  (1877) 140  n^ 

ROUSSEAU 110  n« 

RULES  of  conduct 42 

RULE  of  1756 §976 

RUSSIA 

Aland  Islands 466  n 

Alien  ownership  of  immovables  27  n" 

Aliens,  exptdsion  of 33  n" 

America,  northwest  coast  of,  dis- 
pute U.  S.  A.,  299  n^  308  n»; 
Gr.  B.,  299  n^ 

Anarchy  in 410  n* 

Aral  Sea 346  n 

Azoff  Sea 346  n 

Barbarous  troops,  use  of 241  n* 

Behring  Sea 348  n 

Belligerent  occupation,  individuals, 

419  n^ 

Bessarabia 316  n 

Black  Sea 371  n»,  435  n«* 

Black  Sea,  naval  forces  on  (1856), 

331  n»« 

Bosphorus 346  n,  374  n* 

"Caroline,"  purchase  of,  in 
England  (1904) 210  n 


RUSSIA 

Caspian  Sea 371  n» 

Chifu,  wireless  station  at  (1904), 

204  n* 
Chinese  clothese,  use  of  (1904),  252  n 
Confiscation  of  English  prop- 
erty (1800) 322  n« 

Contraband 383  n* 

Converted  merchantmen 246  n^* 

Courland 95  n" 

Crimea,  daim  of  Genoese  fam- 
ilies to 333  n' 

Dabney 317  n 

Danubie 294  n 

Dardanelles 346  n,  374  n* 

Dardanelles,  violation  of 

374  n\  246  n" 

Deceit 251  n 

Destruction  of  property 391  n* 

Dobroutcha 316  n 

Dogger  Bank  Case 218  n 

Emperor,  title  of 88  n 

Enemies  priv.  in  jurisdiction.  .417  n 
Extra-territorial  criminal  law . .  75  n* 
Family  of  nations,  admission 

into 109  n** 

Finland,  occupation  of  (1809),  419  n' 
France,  breakmg  off  communi- 
cation with  ( 1 793) ...  108  n*«,  1 14  n 
German  aggression,  war  of ,  in . .  186  n 
Great  Britain,  diplomatic  sua- 
sion by  (1865) 438  n" 

Greece,  mterference  in  (1827) . .  .67  n 
Greece,    Pacific   blockade   of 

(1827),  (1886) 118  nS  119  n 

Immovables  on  conquest 333  n' 

International  status  of,  106  n*,  109  n* 
Japan,  acquisition  of  Port  Arthur 

329  n» 

Tews  and 8  n",  33  n» 

Jews  in.  protest  of  U.  S.  A. 

(1902) 67  n» 

Kara  S^ 375  n 

Kara  Straits 375  n 

Keenan,  George,  expulsion  of,  33  n" 

Kertch,  Straits  of 346  n 

Kurlies 316  n 

Maritime  belt,  width  of 377  n* 

Missionaries,  exclusion  of 33  n** 

Naples,  interference  in  (1820) ...  66  n 
Neutral  steamer,  seizure  of  (1901), 

251  n 
Padfico  case,  remonstrance  to 

Great  Britain 38  n 

Pacific  Ocean,  claims  over 348  n 

Paper  blockade  ( 1 793),  France 

400  nu 
Poland,  loan  of,  guarantee  of 

(1776) 428  n» 

Poland,  merger  into 95  n^* 
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RUSSIA  {ConUnued) 

Poland,  rivers  of 294  n 

Polish  insurgents,  property  of 

(1863) lOln" 

Political  crimes 48  n** 

Port  Arthur 317  n,  329  n» 

Prussia,    passage    of    troops 

through  Silesia 184  n' 

Pruth  River 294  n 

Ratification,  municipal  law. .  .414  n* 

Recognition  of 107  n' 

Sakhalin,  Island  of 3 16  n 

Servian  enlistment  (1876) ....  188  n* 
Servian  armies,  officers  in   (1877), 

180  n* 

Simple  state 83  n^' 

Slaughter  of  garrisons 253  n 

Spain,  Q.  of,  rec.  of  accession  of 

117n» 

Spies,  correspondents  as 251  n 

Stackelberg,  seizure  of  (1740) . .  .99  n 

Stettin 181  n',  305  n« 

Ta-lien-wan 317n 

Treaties:  Berlin  (1878),  of,  with- 
drawal from,  435  n*;  Paris  (1856) 
of,  withdrawal  from,  435  n*;  War, 
effect  of  on,  459  n. 

Truce,  Germany  (1917) 265  n 

Turkestan,  Governor-General,  power 

to  make  treaties 420  n* 

Turkey:  Danube  provinces,  occu- 
pation of  (1853),  93  n;  Debt, 
non-assumption  of  (1878),  328  n*; 
Interference  in  (1827),  67  n; 
Treaty  relations  with,  410  n*. 
U.  S.  A  ,  protest,  Mason-Sliddel 

case 253  n" 

Vessels,  time  for  departure, 

outb.  of  war 326  n' 

Yugor  Straits 375  n 

RUSSO-DUTCH  Loan  (1854) 

459  n,  15  n«,  325  n" 
RUVIGNY,  the  Huguenot 213  n" 


SACKVILLE,  Lord 227  n 

SACRED  THINGS,  exemption  of 

279  n« 
SA  DON  PANTELON.  .231  n,  235  n« 

SAFEGUARDS 293  n" 

ST.  ALBANS,  town  of,  raid  on 

(1864) 185n 

ST.  BARTHOLOMEW,  Island 

of 316n 

ST.  CROIX  River 299  n» 

ST.  GAUL  and  Constance  Lake,  297  n^ 

ST.  GEORGE'S  Channel 375  n 

ST.  HELENA 455  n" 

ST.  JOHN,  Kniehts  of 321  n 

ST.  LAWRENCE  River 296  n 


ST.  PIERRE,  Abbe  de 1 10  n« 

SAKHALIN.  Island  of 316  n 

SALE,  treaties  of 431  n*>,  408 

SALLY,  the 388  n" 

SALLY,  the  (3  C.  Rob.  300) . . .  .440  n« 
SALONIKA,    allies   passing    through 

(1914-18) 186n 

SALVADOR,   the,   6  Moore, 

P.  C.  C.  (N.  S.)  509 211  n 

SAMARGIEFP,  Colonel 191  n 

SAMOAN  ISLANDS 

Boimdary  of 299  n^ 

Great  Britain,  interference  of 

(1898) 66  n 

Neutrality  of 81  n 

Partition  of 317  n 

U  S.  A.,  interference  of 66  n 

SAMOS,  flag  of 350  n»« 

SAMUEL,  the  (4  C.  Rob.  284  n),  358  n> 
SANCTION  of  international  law,  §1 1 1 
SANSOM,  the  (6  C.  Rob.  410),  360  n» 
SANTIAGO,     capitulation     of 

(1898) 268  n»»,  439  n" 

SANTISSIMA  TRINIDAD  (4 

Wheat.  283) 196  n 

SANTO  DOMINGO 106n" 

SAN  FRANCISCO  River 296  n 

SAN  JOSE  INDIANO  (2  GaU. 

286,  311) 438  n«,  440  n* 

SAN  JUAN  DEL  NORTE  River, 

171  n" 
SAN  MARINO 

Enclosure  of  Italy 285  n* 

International  status  of 106  n* 

Protection  of 79  n 

Title  of 87  n» 

SAN  SALVADOR 
Holy  See,  representation  at,  192  n'* 

International  status  of 106  n* 

Major  Republic  of  Central 

America,  member  of 86  n 

SARACENS 321  n 

SARAH  CHRISTINA,  the  (1 C 

Rob.  237) 384  n" 

SARAWAK 79  n.  92  n 

SARDINIA 

Cagliari,  the  (1857) 366  n* 

Foron  River 294  n 

Italy  absorbing 86  n*,  92  n,  97  n' 

Lombardy  and  (1859) 316  n 

Lombardy,  debt  of 49  n*' 

Transfer  of 320  n,  321  n 

Savoy,  transfer  of  part  of,  to 

France 322  n 

Sicily,  blockade  of  (1860) ....  118  n^ 
War,  effect  of,  on  treaties 

457  n»,  459  n 

SARMIENTO,  Mr. 254  n» 

SARTIGES,  Count 258  n» 

SAVAGES 309  n" 
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SAVANNAH,  Georgia,  mob  vio- 

lence  at  (1811) 31  n 

SAVOY 

France,  union  with  (1860) 318  n^^ 

Great  Britain,  interference  of 

(1827) 67  n 

Inhabitants   on    transfer    to 

Prance 318  n" 

Netherlands,   interference   of 

(1827) 67  n 

Neutrality  of  portion  of . .  81  n,  322  n* 

Loss  of  territory  (1815) 97  n^ 

Pays  du  Vaud 317  n 

Sardinia  and 318  n^* 

Transfer  to  Prance. .  .318  n»  120  n» 

Vessels,  toll  on 383  n» 

SAVOY,  Duke  of 

223  n".  230  n,  320  n".  383  n» 
SAXE-COBURG,    real   union 

with  Saxe-Gotha 85  n» 

SAXE-GOTHA,  real  union  with 

Saxe-Coburg 85  n* 

SAXE.  Marshal 180  n 

SAXONS,  slaughter  of 254  n« 

SAXONY 
Aliens,  escheatage  law  against,  109  n 

Dismemberment  of 456  n 

King  of 456  n 

Member  of,  envoy  to  Great 

Britain 210  n» 

Poland,  personal  union  with. .  .84  n" 

Protests  by 456  n 

Prussia,  conquest  by  (1814) . .  .313  n* 
Prussia,  occupation  by  (1756),  419  n' 
SCHAFFHAUSEN.  Canton,  Ger- 
man railroad  through 186  n 

SCHELDT,  River 295  n,  382  n* 

SCHLESWIG-HOLSTEIN 
Condominium  of  Austria  and 

Prussia 282  n" 

Debt,  apportionment  of 328  n* 

Denmark,  personal  union  with 

84  n" 
Inhabitants,    consent   of,    to 

transfer 318  n",  325  n" 

Prussia,  union  with 95  n^^ 

Transfer  of  (1866) 328  n« 

SCHLUSS  ACT  (1820) 85  n« 

SCHNAEBfiLfi 249  n» 

SCHOMBERG,  Marshal 213  n» 

SCHOONE  SOPHIE,  the  (6  C. 

Rob.  251  n)    386  n» 

SCIENCE  of  international  law. ..  §122 

SCIENTIFIC  coUections 311 

SCIENTIFIC  expedition,  seizure 

of 313,364 

SCOPE  of  international  law §112 

SCOTLAND 

Foreign  enlistment  in 188  n* 

Great  Britain,  merger  into. . .  .95  n^^ 


SCOTLAND 
Great  Britain,  personal  union 

with 84  n» 

Levy  of  foreign  troops  in 188  n* 

Orkney,  mortgage  of  (1469) . .  .317  n 
Shetland,  mortgage  of  (1469) . .  3 1 7  n 

SCOTT.  Sir  William 379  n" 

SEA— OPEN  OR  HIGH 

Aerial  space |302 

Branches  of §303 

Ceremonies  on 354 

Claims  over §280 

Definition  of §277 

Freedom  of §281 

Fisheries §300 

Islands §301 

Jurisdiction  of  a  state  therein . .  §279 
Maritime  belt §310 

Maritime  states §276 

Navigation  of §282 

Non-maritime  states §276 

Piracy  on §286 

Subsoil  of §302 

Submarine  cables  in 369 

Use  of §278 

Vessels  on §292 

SEAL  fisheries 369  n" 

SEARCH,  formaUties  of 349  n»» 

SECRET  treaties 431  n** 

SEDAN,  battle  of 185  n 

SEGUR,  Henry 227  n,  254  n» 

SEIZURE 

Means  of  redress  as 5556 

War  in §806 

SEIZURE §566 

SELF-HELP 43,  142 

SELF-INTEREST 

35,  141,  437,  448  n" 

SELF-PRESERVATION 366 

SEMI-INDEPENDENCE §51 

SEMI-PUBLIC  VESSELS. . .  .3il  n»» 

SEMI-SOVEREIGN 70  n 

SEMONVILLE,  M 212  n 

SERB-CROAT-SLOVENE  State, 

recognition  of 1 16  n 

SERENE  REPUBLIC 87  n» 

SERRANO  Marshal 243  n 

SERVIA 

Ancient  nation  of 61  n* 

Barbarity  of 229  n 

Capitulations 40  n 

Danube  and. 291  n* 

Great  Britain,  suspension  of 

intercourse  (1903) 185  n* 

International  status  of 106  n* 

King  of,  title  of 88  n 

Moldavia,  and 79  n 

Ratification,  municipal  law. .  .414  n* 

Recognition  of 1 18  n* 

Religious  disabilities  in 332  n 
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SERVIA  (Continued) 
Russia,  enlistment  of  members 

in  (1876) 188  n» 

Russia,  officers  of,  in  army  of 

(1877) 180  n» 

Turkish  debt  asstunption  of 

part  of  (1878) 328  n« 

Wallachia  and 79  n 

War  by  (1876) 140nT 

SERVITUDES.  330;  Active,  Affirma- 
tive.  Economic,  Military,  Nega- 
tive, Personam  in,  Positive,  Rem 
in,  331n« 

SESPEDES,  the 358  n 

SETTLEMENT,  treaties  of 408 

SEVEN  TOWERS 218 

SEVEN  UNITED  PROVINCES, 

merger  into  Netherlands 92  n 

SHARE  IN  PRIZE 353 

SHERMAN,  General,  capitula- 
tion by 268  n« 

SHETLAND,  mortgage  of  (1469), 

317n 

SHETLAND 317  n 

SHIPS*  PAPERS 351  n»,  384  n" 

SIAM 

Capitulation  with  U.  S.  A 40  n 

Family  of  nations,  membership 

in 109  n» 

Fiance,  blockade  by  (1893) 119  n 

International  status 106  n* 

Nationality  law 12  n 

SIAM.  Gulf  of 346  n 

SICILY 

Italy,  merger  with 318  n" 

Origin  of 91  n-,  305  n«,  309  n* 

Sardinia,  blodoide  of,  by  ( 1 860) 

118  n» 

Transfer  of 320  n 

SICILY,  Straits  of 375  n 

SICILIES,  two 
Alien  vs.  Alien,  no  jurisdiction,  29  n* 

Foreign  enlistment  (1778) 215  n 

Neutrality  (1778) 215  n 

Sulphur  monopoly,  case  of ... .  100  n 
SIEGE  distinguished  from  blockade, 

395  n" 
SILESIAN  loan  case 

99  n,  109  n,  325  n^* 

SILESIA,  debt 328  n« 

SILESIA,  Duke  of 315  n" 

SILVERSMITHS'   SHOPS   at 

Rome,  sale  of 289  n* 

SIMPLE  STATE 67  n'.  83 

SINCLAIR,  Major 250  n 

SITKA,  the 385  n",  203  n« 

SLAVE  TRADE  as  piracy 368  n^ 

SLAVE  TRADE,  suppression  of..  368 

SLIDDELL 253  n»« 

SMALL  SEAS 370 


SMUGGLING  by  envoys 245  n" 

SNOBBISHNESS 206  n«,  410 

SOCIAL  utility 159  n" 

SOCIETY  FOR  PROPAGATION  of 
the  gospel,  etc.,  v  NEW  HAVEN, 
et  al,  (8  Wheat.  464),  459  n,  151  n« 

SOISSONS,  Count 65  n«,  66  n 

SOLEMN  War 145  n" 

SOLENT 375  n 

SOLFERINO.  battle  of  (1859),  258  n" 

SOLIDARITY 101,  10,  278 

SOUBISE.  Prince  of 42  n* 

SOUDAN,  oondominitun  of  Great 

Britain  and  Egypt 282  n" 

SOULARD  V.  U.  S.  (4  Pet.  5  U),  325  n" 

SOULfi 252  n 

SOUND  dues 375  n 

SOURCES  OF  INTERNA- 

TIONAL  LAW §120 

Arbitral  tribunals,  decisions  of . .  160 

Acts  of  state 160 

Consent 161 

Custom 160 

Divine  law 160,  161 

History 160,  161 

Judicial  decisions 160,  161 

Jurists,  writings  of 160,  161 

Prize  court  decisions 160,  161 

Reason 161 

Roman  law 161,  162 

Sea  laws 161 

Statutes 160 

Statesmen,  opinions  of 160,  161 

Treaties 160,  161 

SOUTH  AFRICAN  REPUBLIC 

Debt 328  n« 

Dependency  of  Great  Britain* 

76  n,  79  n 
Enemy  priv.  per.  in  juris,  on 

outb.  of  war 417  n 

Federated  union  of 86  n* 

Great  Britain,  conquest  by,  313  n* 

Great  Britain,  merger  into 95  n" 

Great   Britain,   merger  into, 

effect  on  treaties 463  n 

Intercourse  by 190  n" 

Jameson's  raid 78  n,  138  n^* 

Occupation  of 303  n^ 

Protection  b^  Great  Britain 79  n 

Treaties,  effect  on,  of,  merger 

with  (^reat  Britain 463  n 

SOUTH  AMERICA  colonization 

304  Ti}*  308 
SOUTH  AMERICAN  rivers. . .  .296  n 
SOUTH  AMERICAN  states 

Aliens,  attitude  towards 35  n* 

Asylum  in  legations 241  n' 

Obligations,  attitude  towards,  49  n^^ 
SOUTH    OMAHA,    Nebraska, 

mob  violence  at 31  n 
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SOVEREIGNTY,  impossibility 

of  definition 69,  70  n 

SOVEREIGNTY  over  land 278  n« 

SOVEREIGN,  oath  of 434  n« 

SPAIN 
Amelia   Island,  invasion   by 

U.S.  A 72 n» 

"Anna,"   capture  by   Great 

Britain 377  n» 

Annabon,  Island  of  (1777). .  .315  n" 

Arguelles,  extradition  of 45  n* 

Armistice  (1898) 267  n" 

Artois 320  n 

Asvlum  in  legation  in 

242  n\  243  n,  244  n 
Belligerent  man-of-war  in  ports 

of 195  n 

Bidwell,  extradition  of 45  n* 

Bull  of  Alexander  VI 306  n» 

Burgundy 311  n«,  318n* 

Cartagena  incident  (1873) ...  357  n'* 

Caroline  Islands 315  n" 

Colonies  of  South  America ....  11 6  n 

Cortez  of 452  n 

Cuban  insurgents 116  n 

Decree  of  April  13.  1898 326  n» 

Denmark,  interdiction  of  com- 
merce with  (1753),  108  n",  113  n» 

Douro  River 294  n 

"Eldorado" 365  n« 

Empire,  personal  union  with,  84  n" 
Envoy,  inmiunity  of,  in 

220  n",  22  In 
Extradition  without  treaty. . .  .45  n* 
Ferdinand  del  Po,  Island  of 

(1777) 315  n" 

Ferdinand,  surrender  of  crown 

by 455  n" 

Ferdinand,  treaty  by,  under 

duress 452  n 

Filibustering  expedition  against 

Portugal  (1836) 77  n« 

Flanders 320  n 

Florida 316n,  72n" 

Franche  Comt^ 320  n 

French  in  Florida,  liability  for,  35  n' 

Genoa,  envoy  from 269  n" 

Germany,  arbit.  Caroline^Islands  92  n 

Gibraltar 331  n»« 

Great     Britain:      Relations     with, 

Philip  and  Mary,  84  n**;   Spanish 

colonies,    recognition    of,    116  n; 

Unpaid  bond<i,  49  n'^,  100  n. 
Head  of,  outside  jursidcition 

198  n,  199  n,  200  n 

Herring  fishery  (1521) 364  n" 

Holy  See,  representation  at. . .  192  n" 
Individuals  on  private  ship  in 

maritime  belt 327  n^ 

International  status  of 106  n' 


SPAIN 
Isabella,  Queen  of,  recognition  of 

117n» 

Ladrone  Islands 315  n>* 

Louisiana 3 14  n,   3 15  n",   181  n' 

Louisiana  boundaries,  U.  S.  A. 

299  n\  308  n» 
Low  countries,  relation  to 

72  n"  114n,  190  n",  320  n 
Low  countries,   envoy   from 

(1556) 191  n",  209  n» 

Maritime  belt  of:    Public  vessels, 

foreign  in,  382  n*;  Width  of,  377  n« 

Mexico,  debt  of  ( 1 86 1),  49  n",  121  n" 

Mississippi  River 295  n 

Monaco 79  n 

Montezuma,  seizure  of,  by 

Cuban  insurgents 358  n 

Naples 320  n 

Navarre 320  n 

Netherlands,  public  ship  in 

maritime  belt  of. .  .200  n",  385  n" 
Neutral  marginal  waters,  cap- 
ture in,  Denmark 197  n^ 

Neutral  ship,  enemy  goods 374  n^ 

Nootka  Sound. . 299  n\  308  n*,  348  n 

Occupation,  extent  of 303  n' 

Ordinance  of  (1704) 374  n» 

Papal  Nuncio  in 192  n" 

Parma,  Duke  of,  interference 

of,  on  behalf  of  (1860) 66  n 

Partition  of  (1700) 316  n 

Pelew  Islands 315  n" 

Philippine  Islands 312  n* 

Porto  Rico 315  n" 

Portugal:  Revolution  and  rec- 
ognition of  (165 1) 1 16  n 

Portugal,  interference  in  (1827),  66  n 

Precedence  of 204  n** 

Prisoners 255  n 

Private  enemy  individual  in 

juris,  ontb.  of  war 417  n 

Privateering 244  n 

Public  vessel  in  foreign  port,  392  n** 
Qualified  neutrality  of  (1796) .  173  n« 
Rati^cation,  municipal  law. .  .414  n* 

Repudiation  of  debts 48  n'* 

Rubens  as  ambassador  of 213  n 

Russia,  emperor  of,  recognition 

of 88  n 

Scheldt  River  and 295  n 

Sea,  open,  claim  to 348  n 

Sicily 320  n 

Sulu  Archipelago 308  n* 

Sweden,  assistance  to  Mexico,  178  n'* 
Treaties:    Confirmation  of,  470  n"; 
War,  effect  of,  on,  459  n. 

Truce  (1609,  1684) 431  n»» 

United  Netherlands,  recogni- 
tion of 1 16  n 
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SPAIN  (Continued) 

Valparaiso,  bombardment  of 

(1866) 337n,253n>« 

Vessels,  time  for  depart,  outb. 

war 326  n* 

"Virginius,"  seizure  of.  .367  n,  77  n' 
U.  S.  A.:  Amelia  Island,  invasion 
of,  72  n";  El  dorado,  seizure  of, 
365  n';  Envoy  from,  refusal  to 
receive,  210  n,  212  n*;  Florida, 
invasion  of,  72  n*»;  Slavers,  seizure 
of,  by,  258  n. 
SPANISH  ARMADA,  wreck  of 

(1588) 187  n* 

SPANISH  COLONIES 
Great  Britain,  recognition  by . .  1 16  n 

Revolt  of 72 

Recognition  of 114  n",  1 16  n 

SPARENBURGH  v.  BANNA- 

TYNE  (1  Bos.  &  P.  163).  .435 n" 
SPARTA,  attitude  toward  aliens,  5  n* 
SPAULDING,  guards,  Buffalo, 

in  Canada 71  n" 

SPECIAL  passports 207  n» 

SPECIAL  treaties 431  n» 

SPECIAL  war 143  n*® 

SPECIFIC  ACTS  of  force Ill 

SPECULATION,  the  (2  C.  Rob. 

293) 380  n 

SPIRITUAL  war 145  n« 

SPITZBERGEN 91  n«,  282  n" 

SPONSIONS 431  n" 

SPRINGER 243  n 

STACKELBERG,  Baron,  seized 

in  Russia 99  n 

STANDING  ARMIES,  begin- 
ning of 229  n' 

STANDING  ARMIES,  effect  of. .  229 
STATE 

Act  of §72 

Appearance  of,  on  international 

horizon §63 

Barbarous §112 

Belligerent §49 

Birth  of §63 

Change  in  life  of §61 

Characteristics  of §43 

Classification  of §45 

Community  of §77 

Conduct  of §106 

Continuity  of §68 

Corporations  distinguished  from 

§§18.48 

Criminal  guilt  of §  1 16 

Defined §§18,  42,  52 

Dependent §50 

Dignity  of §89 

Disappearance  from  interna- 
tional horizon §64 

Equality  of §91 


STATE      . 

Extinction  of §64 

Existing  states,  1919 106 

Government  of S§18|  54 

Governments  different  in  same 

state |59 

Government  distinguished  from,  |55 

Honor  of §89 

Identity  of §97 

Independent |47 

Inequality  of |92 

Inequality {92 

Inherent  force  of |42 

Insurgent §48 

Intercourse  between |136 

Interests  of §104 

Jurisdiction  of §96 

Law  relation  to §25 

Life  of |61 

Membership  in  family  of  nations,  §80 

Moral  being,  a 409  n* 

Moving  states §47 

Nation  distinguished  ^m |44 

Neutralized §53 

Part  sovereign 77  n* 

Personality  of §60 

Power  of,  inherent §§18,  42 

Political  power  of §19 

Recognition  of §82 

Redress  for  damage  to §107 

Relation  between  independent 

and  dependent §52 

Reputation  of 89 

Responsibility  of §117 

Semi -independence  of §51 

Semi-sovereignty  of §51 

Sovereignty  of |48 

Succession  of §69 

Table  of  existing  states  (1919)..    106 

STATE  ACT 

Belligerent §684 

Conflict  in §502 

Damage  causing §541 

Definition  of §72 

Hostilities,  conduct  of §732 

Individual  act  distinguished 

§§73,  503,  603.  738,  803 

Intercourse  of §132 

International  effect  of §75 

Intervention §506 

Jurisdiction  within §517 

Limitations  on S74 

Municipal  effect  of |76 

Nature  of §72 

Neutral  state  of §673 

Property  in  war |802 

Public  property  in  war §826 

Recognition,  of §82 

Transfer  of  state  territ.  and 
acq.  of §235 
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STATE  ACT  (Conlinued) 

Treaties §349 

War §§604.626 

STATE  GALLANTRY 187 

STATE  JURISDICTION,  effect 

on  titles 281 

STATE  as  a  moral  person 62  n^ 

STATE  POWER,  distribution  of,  40  n* 
STATES.  CLASSIFICATION  OF 

Belligerent  state §49 

Dependent  state §50 

Fixed  state |46 

Independent §48 

Insurgent §49 

Maritime §276 

Moving |47 

Neutralized §53 

Non-maritime §276 

STATES  GENERAL  of  France.  449  n 
STATES  GENERAL  of  Holland 

385  n",  190  n" 

STATUS  of  ambassadors 215  n" 

STETTIN.  Bay  of 372  n" 

STETTIN,  transfer  of  (1713) 

181  nS  305  n« 

STOESSEL.  General 251  n 

STONE  blockade 397  n 

STORY.J 377n» 

STORY,  Dr 210  n 

STOUGHTON  v.  TAYLOR,  2 

Paine.  655 218  n* 

STOWELL.  Lord,  377  n».  446  n».  386  n» 

STRAITS 372.  375  n 

STRASSBURG,   bombardment 

of  (1870) 312  n«,  335  n" 

STRASSBURG,  seizure  of,  by 

France 132  n* 

STRICT  neutrality 169  n» 

STUART,  pretender,  in  France,  331  n" 

SUABIA,  Knights  of 138  n" 

SUBIG  Bay 382  n* 

SUBJECT  of  international  law. .    152 

SUBJECT 11  n» 

SUBJUGATION,  definition  of.  302  n" 
SUBJUGATION,  as  state  act. . .  103  n 

SUBMARINE 391,  392, 393 

SUBMARINE  CABLES 

346  n,  370  n" 
SUBMARINE  CABLES,  neu- 
trality of 172  n 

SUBMARINE  war 142  n« 

SUBSOIL  of  land,  287;   Sea,  369. 

SUBSIDY,  treaties  of 431  n»^ 

SUB  SPE  RATI 262  n,  431  n»« 

SUCCESSION 

Definition §69 

Governments,  of §70 

States,  of §71 

SUCCOR,  treaties  of 431  n»» 


SUEZ  CANAL 

History  of 289  n* 

Interstate  canal 286  n* 

Neutralization  of 171  n" 

Shares  in,  held  by  Great  Britain 

285  n» 

SUFFOLK,  Duchess  of 320  n 

SUFFOLK,  Eari  of 190  n",  198  n 

SUITE  OF  ENVOY 

Domestic §1 80 

OflScial §179 

Servants §181 

Size  of.. 234 

SULLY 1 10  n«,  224  n»» 

SULPHUR  monopoly,  case  of 

438  n>,  38  n 
SULTAN  MAHMOUD.  Emperor 

of  Turks 435  n* 

SULU  Archipelago 308  n» 

SUN  YA  SEN 240  n 

SUPER  STATE  Law 171 

SUPERIOR  Lake 297  n» 

SURGEONS,  position  of 256  n* 

SUSA.  the  (2  C.  Rob.  251) 372  n» 

SUSPENSION  OF  HOS- 
TILITIES 

Armistice §771 

Capitulations §772 

Flag  of  truce §769 

Passports §769 

Safe  conduct §769 

Truce §770 

SUSSEX,  the 426  n»« 

SUZERAIN  state 76.  76  n" 

SWEDEN 

Baltic  Sea,  and 348  n 

BeUigerent  man-of-war  in 195  n 

Bothnia.  Gulf  of 372  n»^ 

Bremen  and 181  n* 

Declaration  of  war  by  herald 

(1657) 146  n* 

Denmark,  qualified  neutrality 

of,  and 173  n» 

Finland,  loss  of 4 1 9  n' 

Gottenberg,  Harbor  of.  use  of . .  3 1 6  n 
Holland,  mortgage  of  (1654) ...  3 1 7  n 

International  status  of 106  n* 

Maritime  belt,  width  of 377  n* 

Mexico,  supplies  to  (1825) . . .  178  n" 
Mortgagee  of  provinces  of  Hol- 
land (1654) 317  n 

Neutrality  of  (1854, 1912. 1916) 

175  n» 
Norway,  neutralization  of  frontier, 

172  n 
Norway,  Pacific  blockade  of 

(1814) 118  n" 

Norway,  union  with 85  n* 

Oder  River,  and 292  n",  294  n 

Pacific  blockade  by 118  n" 
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SWEDEN  (Continued) 

Protests  by 456  n 

Queen  of,  accession  of 1 1 7  n 

Ratification,  municipal  law. .  .414  n* 

Rogatory,  letters 79  n* 

Sea,  open,  claim  over 348  n 

St.  Bartholomew,  and 316  n 

Treaties  of,  effect  of  dissolution 

of  tmion  with  Norway 462  n*' 

Verden  and 181  n* 

Weimar,  pledge  of  (1803) 317  n 

SWIECAE 315  n" 

SWITZERLAND 

Chablais,  troops  in 332  n** 

Confederation  of 85  n* 

Constance  Lake 297  n* 

Extra-territorial  criminal  law,  75  n* 

Faudgny,  troops  in 332  n** 

Federal  government  of 86  n* 

Foreign  enlistment 214  n,  215  n 

France,  office  in  Basle  (1870),  188  n* 
French  Army,  internment  of 

(1870) 185n,186n 

Geneva  Lake 297  n* 

Germany,  custom  officer  at 

Basle 73  ni 

Helvetic  union 95  n*° 

Intergrate  territory 285  n^ 

International  status  of 106  n* 

Member  states:   Intercourse,  power 

of,    190  n";     Treaty,    power    of, 

412  n». 

Mercenaries  of 180  n 

Neufchatel  and 95  n" 

Neutralization  of 81  n 

NeutraUty  of  (1859),  (1870), 

(1914) 141ni,176n» 

Neutrality,  violation  of 185  n 

Non-maritime  state 345  n* 

Origin  of 107  n» 

Papal  service,  mercenaries  in 

180  n,  215  n 

Political  crime 48  n" 

Political  refugees 47  n" 

Precedence  of 123  n* 

Ratification,  municipal  law  as 

to 414  n» 

Revolution  of 72,  91  n* 

U.  S.  A.  and  neutrality  of  (1918) 

175  n» 
Valais,  merger  of,  into 95  n" 


TAGUS,  blockade  of  (1831) ....  118  n» 

TA-LIEN-WAN 317  n 

TALBOT  V.  JANSEN  (3  Dall. 

133) 180n\184ni 

TANDY,  T.  Napper 45  n» 

TANEY,  C.  J 357  n 


TANGIERS,  expulsion  of  foreign 

Jews 8  n" 

TANGIERS,  transfer  of 320  n 

TAXATION,  immimity  of  envoy 

from 245 

TAXATION  of  alien 24 

TEMPEST,  the 388  n" 

TEMPLES 311 

TEMPORARY  neutrality 169  n^ 

TERCEIRA  affair 185  n 

TERMINATION  of  mission §199 

TERMINATION  of  treaty,  442,469 

TERRITORIAL  law 52 

TERRITORIAL  property  of  a 

state 278  n' 

TERRITORIAL  waters,  mean- 
ing of 287 

TERRITORY,  meaning  of 286  n" 

TERRITORY,  state,  object  of 

law  of  nations 280  n* 

TERRITORY  OF  A  STATE 

Acquisition  of §236 

Aerial  space §224 

Alienability  of §240 

Boundaries  of §233 

Canals §226 

Cession  of |242 

Contiguous |220 

Decrease  of §234 

Discovery  of §238 

Dower 320  n 

Exchange  of 316  n 

Extent  of §222 

Extra-territoriality §221 

Gift  of 319  n» 

Increase  of §234 

Interest  in §212 

Involuntary  transfer §241 

Lakes |232 

Land §223 

Lease  of 317  n 

Mortgage  of 317  n 

Nature  of |222 

Neutralized §261 

No  state  of §260 

Non-contiguous §220 

Occupation  of §238 

Partition  of 316  n 

Pledge  of 317  n 

Prescription §258 

Rivers §227 

Relation  of  a  state  to §212 

Sale  of 315  n" 

Servitudes  in §259 

Subsoil §224 

Title  to §212 

Transfer  of §239 

Voluntary  transfer  of §242 

Waters §225 
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TEUTONIC  ORDER,   Grand 

master  of 315  n^ 

TEXAS 

Bonds  of 49  n" 

Debt  of,  U.  S.  A.,  refusal  to 

asFume 328  n* 

Members  of,  on  indepenence. . .  17  n^ 

Reco<;r.ilion  by  U.  S.  A 1 16  n 

Treaties  of,  efifect  on,  on  incor- 
poration into  U.  S.  A 462  n" 

U.  S.  A.  merger  into 91  n,  462  n" 

THALIA,  the 344  n« 

THALWEG,  meaning  of 299  n« 

THEATRE  of  war 155  n" 

THEBIANS  and  Thessalonians, 

case  of 309  n* 

THEODORIC,    landgrave    of 

Thuringa 315  n" 

THEORETICAL  international 

law 162  n»» 

THESSALONIANS  and  Thebi- 

ans,  case  of 309  n* 

THESSALONIA 320  n 

THIBET,  interests  in 31  n« 

THIRD  STATE  and  Envoy §191 

THIRD  PARTIES  to  treaties. . .  §396 

THORN,  siege  of 238  n 

THORSHAVEN,  capitulation  of 

(1808) 268  n'« 

THOU  de,  Mr 245  n 

THREE  FRIENDS,  4  C.  Rob. 

268  (1801) 360  n»« 

THREE  RULES  OP  WASH- 

INGTON 210n 

THURGAU,  Constance  Lake. . .  297  n* 

THURSTON,  Mr 228  n 

TITLE  of  the  subject 127 

TITLE  TO  STATE  TERRITORY 
Dependent  and  independent 

state §217 

External  aspect  of |214 

History  of §213 

Independent  and  dependent 

state |217 

Interest,  is  an §212 

Internal  aspect §215 

International  aspect §214 

iurisdiction  distinguished  from,  |219 
dunicipal  aspect |215 

Origin |2I8 

Protection  of §212 

Two  or  more  states  in  same 

territory §216 

TOCANTINS  River 296  n 

TCX}0,  protection  of,  by  Ger- 
many  79  n 

TOLLS,  rivers 294  n 

TOMBS 311 

TONKING,  Gulf  of 346  n 

TORTUG AS  Harbor 382  n« 


TOURS,  states  general  at  (1484) 

102  n« 

TRAITE  FORAINE 26  n" 

TRANSITORY  treaties 427  n" 

TRANSPORTATION,  means  of 

349 
TRANSFER  OP  STATE 
TERRITORY 

Alienability |240 

Barbarous  tribes |248 

Belligerent  and  neutral |25 1 

Belligerent  states |247 

Consent  of  inhabitants |243 

De  facto  governments |250 

Dependent §252 

Effect  of  tmnsfer |253 

Form  of  transfer l242 

Involuntary  transfer §241 

Limited  governments §246 

Monarcl^ |245 

Neutralized  state $249 

Neutral  to  belligerent §251 

Parties |244 

Third  states  and |257 

Prescription §258 

Voluntary §241 

TRANT,  Q>lonel 355  n 

TREACHERY  of  kings,  196  n\  198  n 
TREATIES 

Alien  as  to §438 

Alliances 425  n^ 

Amity  and  friendship 425  o^ 

Ap[)earanoe  of  state,  effect  of,  §392 

Arbitration 425  n" 

Armistice 425  n** 

Arrangements 425  n^ 

Association 425  n'* 

Auxiliary 425  n** 

Binding  force  of §366 

Boundary 425  n'* 

Breach  by  other  party §375 

Capacity  of  parties §344 

Capitulations 425  n^* 

Cartels 426  n«» 

Cession 425  n" 

Change  in  circumstances §381 

Change  in  state  life §391 

Qassification  of §§361,  364 

Commerce 426  n*^ 

Concordat 426  n" 

Confederation 426  n" 

Confirmation  of §360 

Convention 426  n** 

Declaration 427  n* 

Disappearance  of  state,  effect  of  §392 

Dispositive 427  n*' 

Duress §382 

Effect,  when  going  into §400 

Entirety  of §375 

Equal 427  n" 
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TREATIES  (Continued) 
Excuse  for  non-performance. . . .  §374 

Execution  of §354 

Executed |373 

Executory §373 

Extradition  of . . . . ..... .428  n*» 

Federal  constitution  distin- 
guished from §365 

Foreign  men-of-war 382  n* 

Formation  of |341 

Forms  of |341 

Fraud §378 

General 428  n" 

Government,  change  of §394 

Guarantee 428  n» 

History  of |342 

lUegahty  of |376 

Impossibility  of  performance. . .  $377 

Immorality  of §376 

Inconsistency |379 

Independence,  effect  on |398 

Internal  effect  on §372 

Interpretation  of §397 

Jurisdiction  of 429  n" 

Kinds  of |362 

Language  of §341 

Lawful 445 

Law-making §399 

Law-making  effect  of §399 

League 429  n»* 

Maritime  belt,  as  to §331 

Marriage,  of 429  n" 

Memoranda,  memoires 429  n'* 

Military 429  n»» 

Modus  Vivendi 429  n»' 

Names  of §362 

Negotiation  of §353 

Neutrality  of 429  n" 

Non-performance,  excuse  for. . .  §374 

Obligation  of §366 

Pactum  de  comprehendo 429  n*^ 

Parol 429  n« 

Parties  to §344 

Peace  of 429  n« 

Personal 430  n^ 

Power  to  make 430  n* 

Prejudicial  to  the  interest  of 

the  state §380 

Preliminary  430  n^  [misprint],  .n  48 

Private 430  n*« 

Protection 430  n*' 

Protests §385 

Protocols 430  n" 

Public 43ln« 

Punctuations 431  n" 

Ratification  of §355 

Real 431  n** 

Rebus  sic  standibus 449  n" 

Recognition 431  n*> 

Renewal  of §402 


TREATIES 

Renunciation 431  n" 

Sale 431  n" 

Secret 431  n»« 

Special 431  n» 

Sponsions 431  n** 

Subsidy 431  n" 

Succor 431  n" 

Termination  of §§400,  401 

Third  parties  and §396 

Time  of  going  into  effect §400 

Transfer  of  territory,  effect  of, 

on §395 

Transitory 427  n" 

Truces 431  n»» 

Ultra  vires §386 

Unequal 427  n" 

War,  effect  of §387 

Warlike 429  n»» 

TREATIES,  bibliography  of  col- 
lection of 408  n" 

TREATIES  REFERRED  TO: 

Abo 325  n» 

Adrianople  (1828) 294  n 

Aix-la-Chapelle 

(1668) 434  n« 

(1748),  320  n.  331  n'*,  434  n»,  455  n» 

1818) 196  n»,  204  n,  205  n 

Amiens  (1801-1802)  . .  .81  n«,  459  n, 

171  n»  256  n«,  256  n».  293 

Barrier,  treaty  of .  11/15/17 15, 458  n* 

Berlin  (1878),  118n*,  332  n,  345  nS 

350n",  382n*,435n«». 

Berlin  ( 1 903) 1 1 8  n« 

Berne  (1918) 256  n« 

Blois 209  n» 

Brussels  (1863) 295  n 

Bucharest 

(1812) 294n 

(1886-3/3) 140  n^ 

Buenos  Ayres  (1881),  446n,  171n» 
Burbon  H.  of,  family  comp. 

(1761) 430  n^ 

Cambrai  (1529) 434  n» 

Campo  Formio 293  n* 

Chateau  Cambresis  (1559) 434  n> 

Christiania  0907; 85  n* 

Clayton  Bulwer  (1850) 290  n 

O)nstantinople  (1888) 289  n** 

Fontainbleu  (1762) 314,  315  n" 

Frankfort    (1871),    325  n",    430  n« 

459n,  267n»,  311n. 
Frederickshamm  (1809) 

293  nw  419  n» 
Geneva,  Convention  of 

(1864) 232  n»  259  n 

(1868) 232  n»  259  n 

(1906) 233,  259  n 

Ghent  (1814)  259  n  [misprint,  1874]. 
256  n\  291  n» 
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TREATIES  REFERRED  TO 
(Continued) 
Guadalupe,  Hidalgo  (1848)..  .295  n 

Gulistan  (1813) 371  n» 

Hague  Convention  (1882) 392  n« 

Hague  Convention  (1889,  1907) 

426  n".  233  n 

Asphyxiating  gases,  *99 249  n 

Balloons,  discharge  from,  *99, 

'07 249  n 

Bombard.,  IX  of  '07 253  n^» 

Capture,  in  war,  XI  of  '07 .  388  n»» 

Contract  debts.  II  of  '07 49  n' 

Conversion  of  merch.  ships, 

VIII  of '07 245  n" 

Expanding  bullets,  '99 249  n 

Geneva   Convention,    III  of  '99, 
XI   of  '07,  233  n,  259  n,  315  n, 
388n'o,  428n*. 
Hostilities,  opening  of.  III 

of '07 147  n« 

Merchant  ships,  outb.  of  host., 
VII  of  '07,  245  n",  326  n»,  366  n. 

Mines,  VII  of  '07 247  n* 

Neutral  pow.  and  per.,  land,  V 

of  '07 183  n^.  167  n'«,  207  n» 

Neutral  pow.  naval  war, 

XIII  of  ^07 167  n'«,  193  n'* 

Pacific  settl.,  intemat.  dis.,  I 

of  '99  and  '07 92  n'«,  94  n« 

Prize  court,  intemat.,  XII, 

of '07 357  n" 

War  laws  customs  land,  II  of 
99,  IV  of  '07,  249  n,  249  n\ 
233  n,  239  n»,  240  n".  250  n», 
252  n"  254  n»,  259  n«,  264  n»o, 
266  n",  292  n",  304  n*.  307  n", 
312  n*,  331  n,  333  n*.  334  n, 
335  n",  419  n. 

Hanover  (1861) 294  n 

Hay-Pauncefote 

(1900) 421  n« 

(1901) 290  n,  465  n»»,  171  n« 

Hay-Varilla  (1903).  79  n,  290  n,  466  n 
Holy  Alliance  (1815) .  .414  n\  430  n** 

Hubertsbuig 419  n' 

lay  Treaty 249  n» 

[onkdping 293  n" 

linardji  (1774) 190  n« 

Karlstadt  (1905) 85  n» 

Kiel 293  n" 

Lisbon  (1835) 294  n 

London 

(1831,  11/15),  80  nS  331  n",  428  n" 
(1839,  4/19),  80  n\  295  n,  331  n", 
428  n«,  49  n". 

(1841) 374  n« 

(1863.7/13) 84  n» 

(1863) 171  n» 

(1864,3/24) 171  n« 


TREATIES  REFERRED  TO 
London 

(1867) 81  n 

(1871) 233n 

(1871,  3/13),  294  n,  331  n^  371  n» 
374  n\  435  n««. 

(1906,  5/9) 317n 

(1909),     Declaration     of,     425  n, 
233  n,  351  n,  366  n»,  372  n«,  n", 
376  n\  382  n».  n  ',  383  n",384  n» 
387  nS     390  n»,     394  n»,     399  n, 
422  n,  433  n*.  439  n". 

Lun<?ville  (1801) 293  n*« 

Madrid  (1526). 31  In", 318 n", 434 n«, 
449  n.  452  n. 

•(1834) 459  n 

Mayence  (1831) 295  n 

Milan  (1849) 294  n 

Munster  (1648) 

116n,  295n,  328nS  434n« 

Nankin  (1842) 316  n 

Nimeguen  (1678) 444  n* 

Osnabruck  (1648) 294  n 

Paris 

(1763)  295  n.  331  n",  369  n»»,  256  n« 

(1778) Il6n 

(1782) n6n 

(1783),  295  n,  316  n.  369  n",  458  n* 

(1803) 295  n,  315  n",  325  n" 

( 1 8 1 4)  33 1  n",  369  n»o,  256  n».  309  n 
(1815,  11/20) 

81  n,  331n",  332n»  309n 
(1856)  Declaration  of,  447  n«, 
232  n",  245  n,  361  n\  367  n. 
(1856)  March  30:  109  n",  293  n", 
294  n,  331  n",  371  n»  374  n*, 
428  n«,  435  n««,  459  n,  466  n, 
171  n»,  243  n»,  244  n,  245  n, 
367  n. 

(1874) 294  n 

(1885) 369  n" 

(1898) 308  n» 

Passarowitz  (1718) 410  n» 

Pavia  (1525) 451  n" 

Potiers  (1356) 451  n" 

Portsmouth  (1905) 

317  n,  459  n,  460  n,  292  n" 
Prague  (1866),  318  n»,  325  n",  459  n 
Pyrenees  ( 1 659)  84  n",  209  n»,  434  n» 

Quadruple  Alliance  (1720) 320  n 

Ryswick  (1697) 434  n« 

San  Lorenzo  el  Real  (1795) 295  n 

St.  Ildefonso  (1800) 

315  n»,  468  n«,  470  n".  173  n« 
St.  Petersburg,  Declaration  of  (1868), 

427  n»,  233  n,  249  n 

Schwedt  (1713) 305  n« 

Shimonoseki  (1895) ...  329  n»,  434  n» 
Stockholm 

(1814) 305  n« 
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TREATIES  REFERRED  TO 
(Continued) 
Stockholm 

(1905) 172  n 

Tilsit  (1807),  97  n^  115  n»,  331  n", 
414n^428n". 

Tordesillas  (1494) 306  n» 

Tourkmantschai  (1828) 371  n" 

Turin  (1860) 318  n»» 

Utiecht  (1713),  84  n»  320  n,  331  n", 

369  n",  423  n«. 
Utrecht     Commercial     Treaty     of 
Prance,    Great    Britain,    421  n*, 
440  n". 
Versailles 

1783).... 33 In",  369 n»».  fS6n* 

1871) 434n»,  430n« 

;i919),  Uln,  116n,264n»,406nT, 
416  n",  420  n*, »,  468  n«,  312  n^. 
Vienna 

(1731) 348  n 

(1738) 320  n 

(1815)  Congress  of,  78  n,  81  n, 
85  n,  92  n.  97  n^  120  n",  123  n», 
196  n»,  204,  206  n».  264  n»,  293  ". 
294  n,  295  n,  332  n«  424  n", 
428  n«,  455  n«,  456  n,  171  n", 
308  n>,  309  n. 

(1864) 318  n» 

(1866) 459  n 

ViUafranca  (1859) 414  n^^ 

Wang  Hi  ya  (1844) 39  n" 

Washington 

(1846) 299  n» 

(1871),  296  n,  297  n>,  369  n", 
42ln«,  167n«,210n. 

(1908) 299  n^ 

(1908—4/11)  Great  Britain, 

Westphalia,  Peace  of  (1748) 

85  n»,  455  n»,  292  n" 

Whitehall  (1689) 368  n" 

Zurich  (1859) 459  n.  49  n»« 

(b)  By  date: 

561  Rome,  Persia 418  n" 

1469,  Denmark,  Scotland 3 1 7  n 

1483  Prance,  Hanse  Towns,  415  n" 

1485  Denmark,  England 348  n 

1521  Prance,  Switzerland 188  n» 

1585,  Eng.,  United  Provinces,  317  n 
1641  Great  Britain.  Portugal,  411  n» 

1654  Denmark,  Sweden 317  n 

1654  Great  Britain,  Portugal,  446  n« 
1667,  Great  Britain,  France.  .314  n" 

1667  Great  Britain,  Spain 382  n* 

1676  Charles  IT,  Louis  XIV.  .414  n^ 

1685  Prance,  Genoa 331  n" 

1699  Turkey,  Venice 410  n» 

1699  Turkey,  Poland 410  n» 

1699  Turkey,  Austria 410  n» 
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TREATIES  REFERRED  TO 
^00  Partition  of  Spanish  Do- 
minions   316  n 

13  Prance,  Savoy,  United 
Provinces — Empire 293  n** 

70  Quadruple  Alliance 320  n 

71  HoMand,  Russia 245  n«» 

'42  Austria,  Prussia 325  n" 

'47  Persia,  Turkey 435  n«« 

'54  Sardinia,  Genoa 325  n" 

'56  Denmark,  Genoa 382  n* 

'60  Prance,  Sardinia,  457  n»,  462  n" 
'63  Prance,  Great  Britain. .  .315  n" 

'68  Genoa,  France 317n 

'69  France,  Hamburg 438  n* 

73  Poland.  Prussia 325  n» 

'74  Turkey,  Russia 410  n» 

'76  Russia,  Poland 428  n« 

'77  France,  Switzerland 434  n* 

'78  United  States  of  America, 

France 173  n».  411  n» 

79  France,  Mecklenburg 438  n* 

'81  Denmark,  Russia 173  n* 

'82  United  States  of  America, 

Netherlands 41 1  n»,  201  n* 

'83  Great  Britain,  Nether- 
lands  256  n* 

'85  U.  S.  A.,  Prussia,  364  n",  256  n» 
'86  France,  Russia. . .  108  n}*,  114  n 

'87  U.  S.  A.,  Morocco 40  n 

'87  Russia,  Two  Sicilies 209  n' 

'88  U.  S.  A.,  France 

411n'.40n,  173n>,  202n 

'90  Great  Britain.  Spain 299  n' 

'92  Turkey.  Russia 410  n» 

'94  Great  Britain,  U.  S.  A.,  458  n* 
'95  Great  Britain,  U.  S.  A., 

457  n\  358  n*,  415  n« 

'95  U.  S.  A..  Algiers 410  n» 

'95  Spain,  U.  S.  A 459  n 

'96  Denmark.  Russia 293  n" 

'96  France,  Spain 

470  n»»,  173  n»,  293  n~ 

'96  France,  Baden 293  n*^ 

'96  France,  Wurtenburg 293  n»* 

'96  U.  S.  A.,  Tripoli 410  n» 

'99  U.  S.  A.,  Prussia 202  n 

'99  U.  S.  A..  Tunis 410  n» 

800  France,  U.  S.  A 202  n 

803  France,  Switzerland 188  n* 

[803  Sweden,   Mecklenburg, 

Schwerin 317n 

803  U.  S.  A.,  France 295  n 

1805  U.  S.  A.,  Tripoli 410  n» 

[812  Turkey,  Russia 410  n» 

[814  Russia,  Denmark 293  n** 

814  France,  Spain 293  n" 

814  Great  Britain,  France,  293  n*« 
[815  U.  S.  A.,  Algiers 410  n» 


INDEX  TO  BOTH  VOLUMBS 


bacv 


References  to  pages  of  Vol.  1  in  light  face  type;  VoL  2  in  heavy  face  type. 
Other  references  to  sections  as  indicated.    Vol.  I  §§1  to  403;  Vol.  2  f  §425  to  1092 


TREATIES  REFERRED  TO 

(CorUinued) 
[816  Great  Britain,  Two  Sicilies 

438  n* 
.816  Prussia,  Netherlands 

282  n",  33  In" 

[816  Genoa,  Sardinia 294  n 

.816  U.  S.  A.,  Algiers 410  n« 

817  U.  S.  A.,  Great  Britain,  425  n" 
[818  Great  Britain,  U.  S.  A.,  299  n\ 

369  n«  376  n^ 

.819  U.  S.  A.,  Spain 95  n,  316  n 

1824  U.  S.  A.,  Great  Britain. .  421  n« 

[824  U.  S.  A.,  Tunis 410  n» 

.824  U.  S.  A.,  Russia. . 299 n^  348  n 
[825  Great  Britain,  Russia 

299  n^  348  n 

826  Tiurkey,  Russia 410  n» 

[827  U.  S.  A.,  Great  Britain.  .299  n' 
[829  Turkey,  Russia 410  n» 

830  U.  S.  A.,  Turkey 410  n» 

831  U.  S.  A.,  Mexico 463  n 

831  U.  S.  A.,  France,  421  n\  438  n» 

833  Turkey,  Russia 410  n» 

833  U.  S.  A.,  Siam 410  n» 

833  U.  S.  A.,  Muscat 410  n» 

.833  Great  Britain,  Portugal,  419  n» 

.834  U.  S.  A.,  France 438  n» 

,836  U.  S.  A.,  Morocco 410  n» 

,839  Great  Britain,  Portugal,  419  n 
[839  Great  Britain,  France 

371n»,  376n^391n• 

[839  Netherlands,  Belgium 295  n 

[840  Austria,  Great  Britain, 

Prussia,  Russia,  Turkey. .  .418  n" 
.840  Great  Britain,  Portugal,  438  n» 

[844  U.  S.  A.,  China 410  n» 

[846  U.S.A.,  Great  Britain 295  n 

[850  U.  S.  A.,  Borneo 410  n» 

853  U.  S.  A.,  Mexico 295  n 

853  U.  S.  A.,  Argentina,  Great 

Britain,  France 296  n 

853  Argentine,  Great  Britain, 
France,  U.  S.  A 296  n 

854  U.  S.  A.,  Great  Britain 

296  n,  369  n",  469  n» 

854  U.  S,  A.,  Japan 410  n» 

[855  Sweden,  Norway 428  n" 

[856  Russia,  Sardinia 459  n 

[856  U.  S.  A.,  Siam 40  n 

[856  U.  S.  A.,  Persia 410  n» 

[857  Brazil,  Argentina 296  n 

[858  U.  S.  A.,  China. .  .410  n»,  39  n" 

[858  U.  S.  A.,  Japan 410  n» 

[858  U.  S.  A.,  Siam 410  n» 

[858  U.  S.  A.,  Bolivia 296  n 

[858  U.  S.  A.,  Argentina 296  n 

[858  Costa  Rica,  Nicaragua,  171  n" 
[861  Great  Britain,  France, 
Spain 49  n^* 


TREATIES  REFERRED  TO 

[862  U.  S.  A.,  Turkey,  374  n",  410  n* 
[864  Great  Britain,  France, 

Russia 80  n* 

[867  Great  Britain,  France.  .391  n" 

868  U.  S.  A.,  Denmark 421  n}* 

871  U.  S.  A.,  Italy 349  n» 

:871  France,  Prussia,  Armis- 
tice  267  n» 

875  Russia,  Japan 316  n 

[877  U.  S.  A.,  Spain 45  n» 

[880  U.  S.  A..  China 8  n" 

[885  Great  Britain,  Germany,  308  n* 

[885  Great  Britain,  Jahore 79  n 

[886  Great  Britain,  Germany,  307  n* 

887  Suez  Canal 171  n" 

888  U.  S.  A.,  Great  Britain,  371  n" 

[888  Suez  Canal 171  n" 

[890  Great  Britain,  Portugal,  307  n« 

890  Great  Britain,  France. .  .307  n^ 
.890  Great  Britain,  Germany 

307  n«  ' 

891  Great  Britain,  Italy 307  n« 

[891  Great  Britain,  Portugal,  307  n^ 

[893  U.  S.  A.,  Spain 157  n" 

[894  U.  S.  A.,  Japan 40  n 

[894  Great  Britain,  Congo  Free 

State 317  n 

895  China,  Japan 459  n 

897  South  African  Rep.,  Orange 
Free  State 412  n» 

[898  China,  Germany 317  n 

.898  U.  S.  A.,  Spain.  .156  n",  267  n" 

898  China,  France 317  n 

[898  Great  Britain,  France. .  .307  n« 

898  China,  Great  Britain 317  n 

898  China,  Russia 317  n 

[899  Great  Britain,  France. .  .307  n^ 
.899  Great  Britain,  Germany 

316  n,  317  n 

902  U.  S.  A.,  Denmark 421  n« 

902  Priv.  Int.  Law 457  n' 

,903  U.  S.  A.,  Cuba 317  n 

.903  U.  S.  A.,  Panama.  .317  n,  24  n» 
.904  Great  Britain,  Fiance. .  .307  n^ 

905  Priv.  Int.  Law 457  n» 

906  Great  Britain,  France. .  .282  n" 

909  U.  S.  A.,  Great  Britain. . .  296  n 

910  Costa  Rica,  Panama 299  n' 

911  France,  Germany 316n 

.913  Siam-Denmark 40  n 

[913  France,  Venezuela 186  n* 

.918  U.  S.  A.,  Society  Islands,  412  n* 
[918,  11/11,  Armistice,  Allies- 
Germany  267  n** 

[918,  1 1/13,  Armistice,  Allies — 
Austria 267  n** 

[918,  U.  S.  A.,  Denmark 316  n 

TRENT  affair 253  n» 

TRIBAL  jurisdiction 125,  126 
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TRIBAL  law 126 

TRIBAL  relations 66 

TRIBAL  warfare 407 

TRIPOLO,  capitulations  U.  S.  A.,  40  n 

TRUAX  AND  THE  ATTY.-GENL. 

OP  ARIZONA  V.  RAICH  (239, 

U.S.  33) 31  n" 

TRUCE 407  n",  431  n» 

TRUCES,  ratification  of §359 

TSU-SHIMA,  battle  of  (1904) ...  196  n 

TUBANITA.  the 388  n» 

TUNIS,  capitulations  U.  S.  A 40  n 

TUNIS,  capture  in  harbor  of 

(1797) lQ6n 

TUNIS,  Prance,  protection  by 79  n 

TURCOS 241  n» 

TURKEY 
Alien  ownership  of  land  in ....  27  n^ 

Austria,  treaties  with 410  n' 

Barbary  States,  treaty,  powers 

of 412  n» 

Black  Sea,  claim  to 348  n,  371  n" 

Bosphorus,  claim  to 

348n,  371n«,374n* 

Capitulations 40  n 

Danube,  and 294  n 

Danubian  Provinces,  occupa- 
tion by  Russia  (1853) 93  n 

Dardandles,  claim  to 

348  n,  371  n",  374n* 

Dead  Sea 297  n»,  346  n 

^sypt,  party  to  Soudan  War 

(1896-99) 140n» 

Envoys,  system  of 205 

Envoys,  immunity  of,  in 

218n,  230n,  237n 
Family  of  nations,  admission 

to 109  nw 

Greece,  recognition  of 115  n* 

Independence    and   integrity 

of,  guarantee  of 428  n" 

Interference  of  Great  Britain, 
France  and  Prussia  (1827). .  .67  n' 

International  status 106  n* 

Koszta,  Martin,  case  of,  16  n**,  78  n* 
Maritime  belt,  foreign  ships  of 

war  in 385  n" 

Marmora,  Sea  of 346  n 

Montenegro,  war  by 140  n^ 

Origin  of 107  n* 

Poland,  treaties  with 410  n' 

Political  refugees  from  Hun- 
gary, protection  of  (1848) . .  .42  n* 

Pruth  and 294  n 

Ratification  municipal  law 414  n* 

Repudiation  by 48  n** 

Russia,  treaty,  relations  with,  410  n* 

Servia  and 61  n* 

Servia,  war  by 140  n' 

Seven  Towers,  the 218n 


TURKEY 

Territory,  loss  of 97  n* 

U.  S.  A.  complaint  of  play  in 

(1891) 77n 

U.  S.  A.,  treaties  with 410  n' 

Vessels,  time  for  departure  on 

outb.  of  war 326  n' 

Venice,  treaty  relations  with,  410  n* 
TURKESTAN,  Gov.-GenL  of, 

treaty-making  power 420  n* 

TURKISH  CAPTIVES  escaping 

from  Spanish  Aramada(  1 588)  187  n* 

TUSCANY 320  n,  321  n,  66  n 

TUSCORORA    AND    NASH- 

VILLE  at  Southampton. ...  199  n 
TWEE  GEBROEDER,  the,  3 

C.  Rob.  162  (1801) 198  n 

TWEED,  surrender  of 45  n» 

TWELVE  tables 51 

TYRRHENIAN  Sea 346  n 

U 

ULTIMATUM 148  n" 

ULTRA  VIRES  treaty §386 

UNARMED  public  vessels 380 

UMBRIA.  umon  with  Italy. . .  .318  n" 
UNDERHILL  v.  HERNANDEZ 

(168  U.  S.  250) 104  n* 

UNEQUAL  treaties 427  n» 

UNITED  PROVINCES 

Envoy,  refusal  to  receive 209  n" 

Envoy,  immunity  of ,  in 210  n' 

Great  Britain,  mortgagee  of 

towns  (1585) 317  n 

Revolt  of 72 

U.  S.  v.  AMISTAD  (15  Pet.  518).  358  n 
U.  S.  V.  GUILLEM  <1 1  How.  47) 

437  n" 
U.  S.  V.  GUINET  (2  Dall.  321),  218  n» 
U.  S.  V.  ORTEGA  (11  Wheat. 

467),  (1826) 257  n» 

U.  S.  V.  PALMER  (3  Wheat. 

610) 211  n 

U.  S.  V.  PERCHEMAN  (7  Pet.  51) 

326  n 
U.  S.  V.  POWER'S  HEIRS  (11 

How   570) 316  n 

U.  S.  V.  QUINCY  (6  Pet.  445),  78  n» 
U.  S.  V.  REYNES  (9  How.  127) 

315n",468n« 
U.  S.  V.  SMITH  (5  Wheat.  153),  358  n 
UNITED  STATES  OF  AMERICA 
Admiralty  jurisdiction  of  courts 

of 355  n» 

I'Agregation,  observance  of . . .  207  n* 

Alabama  claims 210  n 

Alaska 315  n" 

Algiers,  De>'  of,  compulsory 
payment  to 378  n* 
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UNITED  STATES  OP  UNITED  STATES  OP  AMERICA 

AMERICA  {Continued)  Prize    courts,    356  n";     Treaties, 

Aliens:   Alien  v.  alien,  courts  U.  S.  power  of,    412  n^,   415  n;    War, 

no  juris.,  29  n^;  state  courts  juris.,  power  of,  149  n^^. 

29  n^;    British   subjects,   damage         Arizona  labor  laws 31  n^* 

to,  for  arrest  (1861),  30  n;   Call-         Armenian  revolutionists  in 48  n** 

forma,   act   of   5/9/1913,   as   to.  Armistice  by  (1848,  1898).... 267 n" 

27  n";  Chinese  laborers,  exclu-  Asylum  in  foreign  legations  in,  241  n' 
sion   of,   8  n^;     Dependent   state  Asylum  in  legations  of 

and,  31  n,  36  n*;  Exclusion,  munic  241  n^,  242  n,  244  n 

law  as  to,  10  n*,  33  n";  Expulsion         Asylum  in  private  ships  of 389  n^ 

of,  33  n^';    Porma  pauperis,  rem-         Attache,  immunity  of 232  n 

edy  of,  in,  28  n*;   Habeas  corpus,  Austria,  complaint  of  instruc- 

suspension  of,  and,  29  n^;  Immov-  tions  to  agent  (1850) 74  n* 

ables,  ownership  of,  27  n^*,  36  n*;  Austria,  mob  damage  to  mem- 
Infant     entering     with     parents,             bers  of 31  n 

18  n*;    Labor  laws  as  to,  31  n^*;  BelUgerent  occupation  and  indi- 

Military  service,   compulsory  of,  viduals 419  n' 

25  n*,   29  n^;     Mob   violence   to.  Belligerent  occupation  and  pri- 

31  n;     Naturalized    aliens,    atti-  vate  enemy  property 332  n^ 

tude  toward,  16  n^^;    Naturaliza-  Belligerent  state,  member,  neu- 

tion,     12  n;     Patent,    grant    of,  tral  (in) 337  n 

28  n^^;  Police  power  and,  24  n>;  Blockade:  Capture,  time  and  place, 
President,  address  to,  3  n;  Rahm-  398  n*«;  Confederate  ports  of, 
ing,  Mr.,  case  of,  29  n^  Welcome  118  n",  395  n«,  396  n»,  400  n"; 
to,  6n^  Cuba,  of,  397  n;    Paper  blockade 

Amelia  Island,  invasion  of  (1817)  of    Confederate    ports,     400  n^<; 

72  n^  Rio  Grande,  of,  398  n;  San  Juan, 

Angary,  exercise  of 330  n'  of,  397  n. 

Appam.  the 202  n         Booth,  seizure  of 365  n" 

Arbitrations    by:     91  n";     Behring         Bosphorus and 374  n* 

Sea,  348  n;    Pundy,  Islands  and  British,  eastern  extension,  Australia 

Bay   of.    Great    Britain,    299  n^  and  Chinese  Telegraph  Co.,  374  n« 

Geneva,     (1872)    Great    Britain,  Buzzards  Bay 372  n" 

210  n;  Guano  Islands,  Venezuela,  Cable  to  Hongkong,  (1898) 

299  n^;       Louisiana     boundaries,  204  n*,  333  n* 

Spain,    299  n\    308  n»;     Mexico         California,  Gulf  of,  and 295  n 

and,  299  n';  North  Atlantic  Coast         Cahfomia,  law,  aliens 27  n" 

fisheries,  331  n",  369  n*®;    377  n*,  Canada:      Boimdary,     waters     of, 

391  n«;      Northeast       boundary,  296  n;    Invasion  of  (1862,1863), 

Great  Britain,  299  n^;   Northwest  72  n";    Signals,  temporary,  73  n»; 

coast  of  America,  Russia,  299  n^  Waters  of,  fishing  in,  391  n*. 

308  n»,  348  n;    Oregon  territory.  Cape  Cod  Canal  and 289  n* 

Great     Britain,     299  n^     308  n»;  Capitulations.  China,  Egypt.  France, 

Passamaquaddy  Bay,  Great  Brit-  Japan,     Madagascar,     Morocco, 

ain,  299  n';   Philippine  boundary,  Muscat,  Persia,  Roumania,  Siam,' 

Spain,   299  n^    St.   Croix  River,  Servia,  Tripoli,  Turkey,  Zanzibar, 

299  n';    Samoan  Islands,   299  n^  40  n. 

San  Juan  boimdary.  Great  Brit-         Capitulations  in  war 268  n*' 

ain  (1871),  91  n^.  Captures    unjust,     indemnity    for, 

Argentine  Republic,  delay  of  ^m  Denmark,  Great  Britain  and 

minister  (1869) 252  n,  247  n*  Prance  358  n" 

Argentine  Republic,  rivere  of.  .296  n  Caroline,  case  of  (1838)  72  n",  104  n* 

Arguell^.  extradition  of.  Spam,  45  n«  characti  in  war.  theory  of. .  435  n« 

Armed  forces,  passage  of,  m  v^inuttv,w«  ***  t««,           j         ,-o  «i7 

pgace  71  n"         Chesapeake  Bay 372  n" 

Articles*  "of'  'confederation  '  Yl776):  Chile,  marginal  waters,  inva- 

Envoy,  sending  of.  207  n«;  Envoy,  ^on  of  (1898).. . ... . . . . . .  .181  n' 

receiving,  208  n";  Member  states,  Chile,  mob  damage,  Valparaiso 

international  functions  of ,  191n;  (1891) 30n» 
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UNITED  STATES  OP 

AMERICA  (Continued). 
China:  Cai)itulations  with,  39 n"; 
Envoys,  violation  of,  immunity  of, 
221  n;  Interference  in  (1900), 
221n,  67n*;  Laborers,  exclusion 
of,  8n^^  10  n';  Mob  damage  to 
members  of,  31  n;  Refusal  to 
receive  envoy,  213  n. 

Citizen  of 11  n^ 

Civil  war  in 100  n' 

Coast  fishinj;  vessels 364  n^* 

Colorado  River 295  n 

Columbia  River 295  n 

Columbia,  blockade  by  ( 1 885),  400  n^ 
Confederate  States  of  America,  see 
Confederate  States  of  America, 

property  of,  abroad 101  n** 

Congress  of 303  n 

Consular  offices,  list  of  (1907) . .  193  n 

Consular  service  of 193  n^ 

Continental  congress,  letters  of 

marque 244  n 

Continuous  voyage 386  n* 

Contributions 335  n" 

Conversion  of  merchant  ships 

244  n",  246  n^^ 
Counterfeiting  foreign  money. .  .77  n 
Cuba:  Belligerency  of,  recognition 
of,  1 14  n^';  Coaling  station,  317  n; 
Debt  of,  assumption  of,  328  n*; 
Interference  in  (1898),  67  n»;  Rela- 
tions to,  76  n,  78  n. 

Cutting  case 75  n" 

Czechoslovakia,  recognition  of  1 15  n^ 
Danish  West  Indies,  302  n",  315  n" 

Dardanelles 374  n* 

Declaration  of  Paris,  refusal  to 

accede  to 361  n' 

Declaration  of  war  by  (1812, 

1846,  1898,  1917).  .  .148n,  170 n" 
Denmark:  Captiu*e  of  ships  by, 
under  British  convoy  (1810), 
350  n";  Indemnity  for  imlawful 
seizures,  359  n. 

Delaware  Bay 372  n*» 

Dependent  states,  see  member 

states  of 

Destruction  of  property,  exec- 
utive power,  as  to 277  n' 

Destruction  of  property  at  sea,  391  n* 
Diplomatic  officers,  grade  of, 

list  of  (1907) 205  n»« 

Diplomatic  practice  of 201  n" 

Dutch  ships,  detention  of 

(1917) 330  n» 

Emily  St.  Pierre  (1862) 217  n* 

Embassies,  foreign  in,  title  to,  239  n^ 
Emba.ssies  of,  in  foreign  states, 
title  to 239  n« 


UNITED  STATES  OP  AMERICA 
Envoys:  Poreign  states,  reception 
of,  by,  213  n;  Poreign  states  from, 
reception  and  dismissal,  211  n, 
212  n',  225  n;  Immimity  of  for- 
eign, in  complainant  as,  258  n', 
259  n;  Controversies  between, 
259  n»»;  Customs  duties,  246  n>»; 
Dismissal  of,  226  n,  227  n,  228  n; 
Domicile  of,  243  n;  Personal, 
221  n,  225  n,  231  n»,  232  n;  Serv- 
vants,  236  n^^  Suite,  234  n*; 
Taxation,  246  n";  Termination  of, 
254  n";  Third  state,  from,  in, 
252  n;  U.  S.  Courts,  jtuis.,  as  to, 
257  n';  Witnesses  as,  233  n»; 
Member  of,  as,  211  n;  Residence 
of,  in,  237  n". 
Executive  orders  and  proclamations: 

1861,  April    19,    blockade 
Confederate  ports 118  n" 

1862,  May  12,  blockade  Con- 
federate ports 397  n 

1898,  April  25,  vessels,  ene- 
my, time  for  departure 326  n* 

1898,  July  13,  private  prop- 
erty m  war 439  n** 

1898,  August  12,  peace  with 
Spain 157  n»«,  267  n» 

1904,  Peb.    11,  neutrality, 
Russo-Japanese  War 206  n^ 

1917,  May   23,   neutrality, 
wars  Ger.  Agg 171  n" 

1917,  April  6,  war  with  Ger- 
many   148  n,  417  n 

1917,  Dec.  11,  war  with  Aus- 
tria-Hungary  148  n,  417  n 

1917,  Dec.  26,  Virgin  Islands  302  n}* 

1918,  March  20,  seizure  "Mar- 
tha Washington" 327  n 

1918,  May    11,    seizure  of 

Dutch  ships 330  n' 

Expatriation  of  members 16  n^^ 

Extradition:  Arguelles,  of,  45  n*; 
Courts,  juris,  of,  as  to,  45  n;  Leg- 
islative authority,  necessity  of, 
46  n";  Member  of,  47  n";  Muni- 
cipal law  as  to,  44  n*;  Political 
refugees  in,  47  n";   President,  by, 

44  n«,  46n»»;    Treaties  of,  43  n»; 
Treaty  without,  45  n;   Tweed,  of, 

45  n»;   Weeks,  of,  45  n*. 
Extra-territorial  criminal  law,  75  n* 
Pamily  of  nations,  entry  into 

107  n»,  206  n* 
Pamily  of  nations,  non-member 

treaties  with 410  n* 

Pederal  government,  a 86  n 

Pederal  government  of,  terri- 
tory of 283  n" 
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UNITED  STATES  OP 
AMERICA  (Continued) 

Federal  constitution  (1787):  Citizen 
of  one  state  in  another,  18  n*; 
Envoy,  appointment  of,  207  n*; 
Envoy,  reception  of,  208  n";  Let- 
ters of  marque,  103  n*;  President, 
commander-in-chief,  237  n';  Prize 
courts,  357  n;  Reprisals,  103  n*; 
Treaty,  internal  effect  of,  440  n"; 
Treaty -making  power  of,  415  n; 
War-making  power,  states,  140  n*, 
149  n**;  War-making  power,  fed- 
eral government,  149  n". 

Feminine  gender,  reference  to, 
in 88n»« 

Filibustering    expeditions    in 
peace,  from 77  n" 

Filibustering  expeditions  from, 
while  neutral,  in  war 213  n 

Fishing  boats,  seizure  of 

364  n",  364  n 

Fisheries 369  n»« 

Florida :  Acquisition  of ,  3 1 5  n,  3 1 6  n ; 
Invasion  of  (1818),  41  n,  72  n"; 
Titles  in,  327  n^ 

Foreign  enlistment  in,  by  Great 
Britain  (1885),  188  n*,  214  n;  Ger- 
many (1870),  188  n». 

Forma   pauperis,  remedy  of 

alif^  ii^ 28  n' 

France:  Abrogation  of  treaty  with, 
on  grutmd  of  violation  by  France, 
438  n*;  Capitulations  with,  40  n; 
Enforcing  treaty  against,  438  n*; 
Expedition  of  Frenchmen  from 
New  York  fl870).  219 n;  Mada- 
gascar, annexation  of,  effect  on 
treaties,  462  n",  463  n;  Mob  vio- 
lence to  members  of,  31  n;  Napo- 
leon, spoliation  by,  provision  tor, 
35  n';  Piepenbrink,  August,  seiz- 
ure of,  422  n'*;  Privateer,  aug- 
mentation of  force  in,  202  n,  218  n; 
Privateers,  commission  of,  in  U. 
S.  A.,  by  (1793),  188  n»;  Prize 
court,  setting  up  (1793),  192  n, 
193  n*';  Termination  of  treaties 
us-ith,  438  n*:  Unlawful  capture, 
indemnity  for,  by  (1831),  359  n. 

Fry,  William  P.,  destruction  by 
Germany 392  n* 

Fuca,  Straits  of 373  n' 

Georgia,  mob  damage  to  alien.  .31  n 

German  aggression,  war  of,  in 

185  n».  186  n,  252  n 

Geneva  arbitration  ( 1 872) 210  n 

Great  Britain:  Arbuthnot-Ambris- 
ter  (1818),  424  n^  Belligerent 
occupation,  property  left  behind, 


UNITED  STATES  OF  AMERICA 
328  n';  Caroline,  destruction  of 
(1839),  72  n";  Enlistment  of 
troops  in  (1854),  188  n*,  214  n; 
Impressment  of  seamen,  363  n^*; 
Martial  law  and,  29  n';  Neutral 
envoy  in  belligerent  state,  424  n'; 
Recognition  by  (1782),  116  n; 
Seizure  of  ships  after  war  of  1812, 
291  n^;  Unlawful  captures,  indem- 
nity for  (1795),  358  n*;  Visit  and 
search  by,  383  n**;  Washington, 
capitol  at,  burned,  261  n,  283  n^', 
312  n. 

Great  Lakes 297  n* 

Great  Lakes,  naval  forces  on,  425  n^^ 
Greece,  mob  damage  to  mem- 
bers of 31  n 

Greenland 315  n" 

Grey  town,  bombardment  of 

(1854) 121  n» 

Government  of:  Creation  of,  283  n*; 
Federal,  a,  86  n»,  283  n*;  Federal 
and  state  government,  mob  vio- 
lence, 31  n,  36  n*;  Territory  acqui- 
sition by,  302  n**. 
Guano  Islands,  299  n^  369  n",  305  n» 
Guatemala,  interference  with 

communications  by  envoy . .  247  n* 
Hawaiian  Islands,  annexation 

of 302  n" 

Hawaiian  Islands,  consent  of 

inhabitants 318  n" 

Hernandez,  Venezuela 104  n* 

Honduras,  complaint  of  lot- 
tery in  (1894) 77  n 

Honors  of 123  n* 

Hudson  River  and 295  n 

Hungary,  revolution  of  (1848), 

114n» 

Imperialism  in 302  n 

Independence  of 68 

Indian  tribes,  treaties  with. . .  416  n" 
Instructions  to  U.  S.  army  of,  240  n^ 

International  law,  a  state  of 63  n 

International  status  of,  106  n«,  107  n* 
Isthmian  Canal  Commission. .  .24  n* 
Italy,  mob  damage  to  members 

of 31  n 

Jackson,  President,  message  in  re 
reprisals  against  France  (1834), 
99  n. 
Japan:  Capitulations  with,  40  n; 
Consular  coiu*ts  in,  385  n" ;  Exclu- 
sion of  Japanese,  10  n*;  Ports  of, 
opening  of  (1854),  185  n*,  9n«; 
Question  of,  21  n^^  School  ques- 
tion, 21  n". 

Jews  and 33  n" 

iCeiley,  envoy,  Mr.,  case  of . . .  .213  n 
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UNITED  STATES  OF 
AMERICA  (Continued) 
Korea,  Emperor  of,  recogni- 
tion of 1 17  n* 

Koszta,  Martin,  case  of 

16  n\  37  n»,  78  n* 

Land  warfare,  rules  of ,  in 234  n 

Levy  en  masse,  instructions  as 

to 240  n» 

Lodge  resolution,  8/2/1912. .  .27  n" 

Louisiana 315  n",  316  n,  181  n** 

Louisiana,  inhabitants  of 325  n^^ 

Louisiana,  titles  in 327  n* 

McLeod,  case  of 104  n\  72  n*» 

Madagascar,  capitulations  with,  40  n 

Manual  of  warfare 234  n 

Maritime  belt:  Anna,  the,  377  n'; 
Asylum  in  private  ships  in,  3S9  n'; 
Asylum  in  public  ships  in,  385  n"; 
Private  foreign  ships  in,  388  n**, 
389  n;  Public  foreign  ships  in, 
385  n";  Public  foreign  ships,  regu- 
lations as  to  visit  of,  382  n^*; 
Public  ships  of,  in  foreign  belt, 
385  n";  Revenue  laws  as  to,  377  n*; 
Treaties  as  to,  376  n';  Width  of, 
371  n»,  376  n^  377  n«. 
Martial  law.  Great  Britain,  and 

29  n^ 

Martin,  Peter,  case  of 76  n 

Mason  and  Slidell  case 253  n^< 

Member  states  of,  federal  govern- 
ment and;  Aliens,  and,  36  n'; 
Armed  forces,  consent  to  entry 
of,  71  n";  Citizenship  among, 
17  n",  18  n';  Control  of  inter- 
national ftmctions,  31  n;  Dis- 
posing of  territory  of,  323  n'; 
Mob  violence,  31  n';  Treaty  of, 
effect  on  member  state,  440  n^. 
Member  states  of,  international 
functions  of:  Individuals,  move- 
ment of,  amongst,  105  n^;  Inter- 
course, power  of,  191,  413  n; 
International  law,  not  state  of, 
63  n;  Letters  of  marque,  power 
as  to,  103  n';  Reprisals,  power 
as  to,  103  n*;  Territory,  aliena- 
tion of,  323  n';  Treaty,  power  of, 
412  n*;  War-making  power  of, 
140  n«.  149  n». 

Member  of,  as  envoy  to 21 1  n 

Meteor,  the 211  n 

Mexico:  Alien  ownership  of  land  in, 
27  n'*;  British  vendee  of  church 
property  in  (1847),  310  n;  Church 
property,  British  vendees  of 
(1847),  310  n;  Cutting  case,  75  n»; 
Interference  in,  against  France 
(1865),  67  n';   Invasion  of,  41  n^ 


UNITED  STATES  OF  AMERICA 
72  n'';  Maximilian,  government 
of,  refusal  to  recognize,  121  n*; 
Munitions  of  war,  supply  to, 
208  n^;  Texas,  war  between  (1835), 
neutrality  of  U.  S.  A.  in,  176  n**; 
Troops  of  U.  S.  A.  crossing  border, 
41  n,  71  n», 

Michigan,  Lake 297  n* 

Military  occupation  by 303  n' 

Military  law  of 231  n' 

Mississippi  River,  and 295  n 

Mississippi  River,  mouth  of .  .377  n* 
Molambo  Ward  claimants  (1906) 

24  n* 
Money,  foreign,  coimterf citing.  .77  n 

Monroe  Doctrine 121  n' 

Mormon  emigration  to 33  n" 

Municipal  title,  land  held  by,  285  n' 
Munitions  of  war,  furnishing  of, 

while  neutral 208  n* 

Naturalization,  law  of 12  n 

Naval   intelligence,  office  of, 

letter  from 382  n* 

Naval  orders 349  n** 

Naval  war  code  (1900),  234  n,  326  n> 

Negotiation  by 201  n* 

Netherlands,   recognition   by 

(1782) 216n 

Neutrality,  Aircrafts,  building  of, 
212  n;  Belligerent  men-of  war  in 
maritime  belt,  195  n,  196  n;  Bel- 
ligerent men-of-war,  equipment 
of,  218  n*;  Foreign  enlistment  in, 
188  n*;  French  agents,  sale  of 
arms  to  (1871),  178  n^*;  French 
use  of  U.  S.  ports,  173  n»,  184  n»; 
German  aggression,  war  of,  171  n", 
176  n";  German  violation  of, 
(1914-1917),  192  n;  Itata,  case  of 
(1898),  181  n^  Loan  of  money, 
215  n";  Maintenance  of  neutral- 
ity (1914-1917),  170  n";  Mexico, 
furnishing  of  supplies  to,  while 
neutral,  177  n";  Mexico,  Texas 
war  in  (1835),  176  n**;  Municipal 
law  nmintaining,  177  n**,  206  n"; 
Munitions  of  war,  export  of,  208  n*; 
Prize,  bringing  into  by  France, 
202  n;  Prisoners  on  belligerent 
man-of-war,  203  n»;  Proclama- 
tions of  (1870,  1904,  1917),  175  n»; 
Qualified,  173  n',  202  n;  Sea,  high, 
assistant  to  belligerents  on,  218  n; 
Ship-building,  211  n;  Submarine, 
building  of,  212  n;  Switzerland 
and  neutrality  of,  175  n';  Third 
states,  neutrality  of,  181  n*^; 
Wars,  in,  176  n**;  Yucatan^  neu- 
trality of  (1845),  172  n. 
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UNITED  STATES  OP 
AMERICA  (Continued) 
Neutral  goods  in  defensively  armed 
belligerent  merchant  ships,  337  n' 
Neutral  maritime  belt,  seizure 

in 198  n,  199  n,  200  n* 

Newfoundland  fisheries 

369n'«,  391n« 
New  York  state,  privateering.  .244  n 
Nicaragua,  landing  troops  in 

(1912) 72  n» 

Nicaragua,  intercourse  with, 

suspension  of 186  n 

Non-mterootu:se,  acts  (1807- 

1809) 115n 

Oregon  territory 308  n* 

Origin  of 91  n«,  92  n,  95  n»« 

Panama:  Interference  in  (1903), 
67  n';  Lease  to  U.  S.  A.  of  strip 
for  canal,  317  n;  Mob  damage  to 
members  of  U.  S.  A.  (1912),  31  n; 
Molambo  claimants,  24  n';  Rec- 
ognition of,  116n,  67  n^  Rela- 
tions, with,  76  n,  79  n. 

Panama  Canal,  and 290  n^  317  n 

Panama  Canal,  neutrality  of,  171  n^* 

Panama  River 296  n 

Parana  River,  and 296  n 

Paraguay  River 296  n 

Paris,  delcaration  of,  and 

361  n\  244  n 
Paroles,  navy  regulations  as  to 

257  n« 

Passamaquaddy  Bay 299  n^ 

Patent,  grant  of,  to  aliems 28  n* 

Persona  grata 214  n* 

Peru,  complaint  of  floating 

mines 205  n*^ 

Philippine  Islands 
90  n",  299  n%  302  n",  312  n»,  328  n« 

Perfidy 250  n 

Poland,  recognition  of  (1919). .  1 16  n 

Political  refugees  in 47  n* 

Porto  Rica  and .  .  79  n.  90  n",  315  n»» 

Portugal,  arbitration  with 198  n 

Portugal,   Anne,   seizure   by 

(1831) 365  n« 

Postal  conventions,  negotiation 

of,  by 416  n" 

President  of.  Aliens  and,  4  n^;  Armed 
forces,  entry  of,  in  peace,  71  n" 
Boundaries,  power  to  extend, 
303  n;  Commander  in  chief,  237  n*; 
Envoys,  appointment  of,  207  n*; 
Envoys,  reception  of,  208  n"; 
Foreign  relations,  control  of,  196  n'; 
Message  of  Monroe,  121  n';  Mes- 
sage of  Jackson,  99  n;  Messgae  of 
Pierce,  207  n;  Military  occupa- 
tion by,  303  n;   Neutrality,  proc- 


UNITED  STATES  OF  AMERICA 
lamations  of,  171  n^*;  Notice  to 
terminate  treaty,  296  n,  469  n*; 
Paris,  n^otiations  at,  1918-19, 
196  n*;  Prize  court  setting  up  in 
occupied  territory,  357  n;  Treaties, 
negotiation  by,  420  n*;  War  in, 
149  n'«,  303  n. 
Prisoners  on  belligerent  ships 

in  waters  of,  while  neutral.  .203  n' 
Private  enemy  individuals  in  juris,  on 
outb.  of  war,  415  n",  416  n»,  417  n. 
Private  enemy  ship  in  juris,  on 

outb.  of  war 326  n*,  327  n 

Private  individuals  on  invasion 

of  enemy  territory 419  n 

Private  property  on  invasion  of 

enemy  territory 332  n** 

Private  property  in  juris,  on 

outb.  of  war 324  n^ 

Privateering 244  n 

Prize  court,  institution  of 357  n 

Prize,  belligerent,  bringing  in.  .202  n 
Protection  of  citizens  abroad. .  .37  n* 
Prussia:  Envoy  of  U.  S.  A.  in,  231  n; 
Incorporation  of  Hanover- Nassau, 
effect  on  treaties,  463  n;  German 
Empire,  formation  of,  effect  on 
treaties,  463  n. 

Rank  of 123  n» 

Reimbursement  for  damages 

done  in  war 335  n" 

Remedy  of  alien 28  n',  29  n* 

Reprisals  by  . 

99  n,  100  n,  103  n*,  261  n,  261  n* 

Reprisals,  special,  none 103  n* 

Requisitions 335  n" 

Rhode  Island,  the,  shot  from, 

striking  British  shores 200  n* 

Rio  Grande  River 296  n 

Rio  Grande  River,  blockade  of,  398  n 

Rogatory,  letters  in 79  n** 

Roumania,  Jews  in,  action  as  to,  67  n 
Roumania,  opening  intercourse 

with  (1918): 185  n» 

Rule  of  1 756,  position  on 379  n 

Russia:  Denouncing  treaties  with, 
34  n;  Interference  in,  on  behalf 
of  Jews,  67  n*;  Jews  in,  33  n"; 
Pacific  Ocean,  claim  of,  to,  348  n; 
Polish  insurgents  (1863),  property 
of,  101  n". 
St.  Albans,  raid  on,  from  Can- 
ada (1864) 185  n 

St.  Croix  River,  and 299  n' 

St.  Lawrence  River,  and 296  n 

Santiago,  capitulation  of  (1898) 

268n'*,439n^« 
Samoan  Islands,  interference 
in  (1898) 66n 


Ixxxii 


INDEX  TO  DOTH  VOLUMES 


References  to  pages  of  Vol.  1  in  light  face  type;  Vol.  2  in  heavy  face  type. 
Other  references  to  sections  as  indicated.    Vol.  1  §{1  to  403;  Vol.  2  (§425  to  1092 


UNITED  STATES  OF 
AMERICA  (CofUinued) 

Secretary  of  State 27  n" 

Senate  reports 24  n*,  27  n*' 

Shipbuilding  while  neutral 

210  n,  211  n 

Shotguns,  use  of  (1917) 249  n 

Siam,  capitulations  with 40  n 

Sicily,  and 100  n" 

Statutes: 
Continental  Congress,  priva- 
teering  244  n 

Federal  Government: 
1794,  May  22,  transport  of 

arms  and  ammunition 208  n' 

1794,  June  5,  maritime  belt 

206n",377n«,  2l8n» 
1 798,  July   7,  resolutions, 

treaties  with  France 438  n' 

1807,  non-intercourse 115  n 

1809,  non-intercourse 115  n* 

1812,  June  8,  declaration 

of  war,  Great  Britain 148  n 

1818,  Feb.  20,  privateering,  244  n 
1818,  Apr.  30,  foreign  enlist- 
ment  206  n" 

1842 104  n* 

1846,  May  13,  declaration 

of  war,  Mexico 148  n 

1852,  Aug.  31,  indemnity, 

Spaniards 31  n 

1860,  capitulations 40  n 

1863,  Mar.  3,  aliens,  mili- 
tary service 25  n' 

1865,  Jan.    18,   notice   to 

tennmatc  treaty 469  n« 

1865,  July  27,  expatriation,  16  n" 

1871,  Mar.  3,  Indians 416  n" 

1872,  June  8,  postal  con- 
ventions  416  n" 

1898,  Apr.  25,  declaration 
war,  Spain 148  n 

1898,  joint   resolution   Hawaiian 
Islands 302  n»* 

1901,  Mar.  3,  indemnity, 
Italians 31  n 

1906,  June  29,  naturaliza- 
tion  12  n 

1906,  June    30,    court    in 
China 39n" 

1906,  Apr.  5,  consular  serv- 
ice  193  n* 

1907,  Mar.  27.  aliens 10  n* 

1907,  Mar.  2,  expatriation,  pro- 
tection of  citizens  abroad,  10  n* 

1909,  Feb.    14,  Philippine 

Islands 302  n" 

1909,  Mar.  4,  criminal  code 

206  n^  215  n.  239  n^ 


UNITED  STATES  OF  AMERICA 
191 1,  Feb.  17,  purchase  of 

embassies 239  n** 

1915,  May  7,  neutrality 215  n 

1917,  May  7,  neutrality.  .206 n»* 
1917,  May  17,  neutrality. .  .215  n 
1917,  June    15,   export   of 

arms 208  n*,  105  a 

1917,  Apr.   6,  declaration 

of  war,  Germany 148  n 

1917,  Dec.    7,  declaration 

of  war,  Austria-Hungary, .  148  n 

1917,  May  12,  joint  resolu- 
tion   327  n 

1918,  Apr.     18,     reimbursement 
for  damages  in  France. .  .335  n** 

State,  department  of 201  n* 

State,  Secretary  of 201  n* 

Submarine  cables,  cutting 333  n* 

Territory:  Acquisition  by,  302  n"; 
Annexation  by,  302  n";  Depend- 
ent state,  alienation  of  territory 
of,  440  n";  Dismembered,  is, 
285  n';  Imperialism,  302  n"; 
Municipal  title  to  land,  285  n*; 
Panama  Canal,  tolls,  controversy 
with  Great  Britain,  290  n*; 
Resources,  waste  of,  288  n". 
Texas:  Annexation  of,  effect  on 
treaties,  462  n",  463  n;  Citizen  of, 
on  independence,  17  n';  Debt  of, 
328  n*:  Recognition  by  U.  S.  A. 
(1836),  116  n. 

Transfer  of  vessels 439  n" 

Treaties:  Abrogation  of,  with  France, 
438  n*;  Enforcing,  against  France, 
438  n*;  Indian  treaties,  416  n*; 
Internal  effect  of,  440  n";  Member 
states,  power  of,  412  n*;  Negotia- 
tion of,  416  n»\  420  n«;  Postal 
conventions,  416  n";  Power  of, 
municipal  law  as  to,  415  n;  Power 
of  Federal  government,  effect  of, 
440  n";  Ratification,  municipal 
law  as  to,  415  n*;  Modifications 
with,  421  n»;  Organ  for,  420  n*; 
Refusal  to,  421  n**;  Senate,  pro- 
cedure of,  417  n";  Secret  treaty 
in,  407  n';  Senate,  refusal  to 
ratify,  37 1  n**;  Termination  of,  by, 
438  n*.  469  n';  Texas,  annexation 
of,  effect  on,  462  n'*,  463  n;  Third 
parties  and,  466  n;  Time  of  going 
mto  effect,  468  n«;  War,  effect  of, 
on,  457  n\  458  n*. 

Trent,  case  of 253  n" 

Truce,  flags  of,  navy  reg.  as  to,  265  n 

Turkey:    Armenian  propaganda  in 

U.   S.    A.,   48  n»;    Capitulations 

with,  40  n;  Mob  damage  to  aiem- 
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UNITED  STATES  OP 
AMERICA  (Continued) 
Turkey 
bers  of,  31  n;   Play,  complaint  of 
(1891).  77  n. 

Tweed,  extradition  of 45  n* 

United  States  Supreme  Court,  327  n^ 

Uruguay,  rivers  in 296  n 

Venezuela,  alien  law  of,  pro- 
test of 35  n* 

Vessels,   time   for   departure 

outb.  of  war 326  n" 

Vessels,     enemy,     captured     from 

enemy,  character  of 439  n*' 

Vessels,  transfer  of,  effect  on 

character 439  n** 

Vix^  Islands 302  n",  316  n" 

Virginius,  case  of 77  n',  202  n 

War,  power  in 149  n** 

Wars  by 148  n 

Washington,  three  rules  of . . .  .210  n 

Weeks,  extradition  of 45  n* 

Wireless  in  war  of  Gcr.  Agg.,  204  n* 

Wounded,  treatment  of 259  n^ 

Yucatan,  neutralitjr  of  ( 1 845),  172  n** 
Zanzibar,  capitulations  with. . .  .40  n 
UNITED   STATES   supreme 

court 327  n*,  468  n« 

UNIVERSAL  international  law,  164n" 

UNIVERSAL  succession 99  n" 

UNIVERSAL  war 145  n» 

UNIVERSITAS  juris 98  n" 

UNLAWPUL  war 143  n" 

UNNEUTRAL  service 372 

UNPROTECTED  interests 31 

UNLIMITED  war 144  n" 

UNJUST  war 144  n" 

UNRESTRAINED  conduct 30 

UNRESTRAINED  power  of  state,  138 

URUGUAY  River 296n 

URUGUAY,  intemat.  status  of,  106  n« 
URUGUAY,  internal  waters  of. .  296  n 

USAGE 83  n» 

USE  OP  SEA 346 

USE  OP  RIVERS 291 


VALAIS,  merger  into  Switzerland 

95n>» 

VALENCIA,  revolution  in <W  n» 

VAN  BEREKEL 243  n 

VALPARAISO,  blockade  of  (1891), 

118  n" 
VALPARAISO,  bombardment  of, 

253  n> 
VALPARAISO,  capture  in  Har- 
bor of,  Great  Britain 198  n 

VALPARAISO,  mob  at  (1891). .  .30  n» 

VANCOUVER  Island 373  n» 

VASSAL  state 76.  283  n^ 


VASSOS,  Col.,  landing.  Crete. .  .212  n« 
VATICAN,  immunity  of  envoy 

at 240  n« 

VEGA  GARCILASSO  de  la 224  n 

VEGA,  the  (1878) 365  n 

VENAISSAN 285  n» 

VENGEANCE,  la  (3  Dall.  297).  208  n» 
VENICE 

Adriatic,  claim  to 348  n,  371  n*» 

Austria,  occupation  by 312  n^ 

Foreign  enlistment  ( 1 779) 215  n 

Independence  of,  extinction  of 

95  n",  102  n>« 

Lombardy ,  separation  from 97  n' 

Neutrality,  edict  of  (1779) . . .  .201  n« 

Origin  of 91  n»,  305  n«,  309  n» 

Permanent  envoys,  and 204  n" 

Title  of 87  n» 

Turkey,- treaty  relations  with,  410  n* 
VENEZUELA 

Aliens,  law  as  to 35  n* 

Block2ide  by  powers  (1902) 1 19  n 

Boundary  dispute 296  n,  308  n* 

France,  resumption  of  inter- 
course with  (1913) 186  n 

Great  Britain,  dispute  with . . .  299  n' 
Guano  Islands,  dispute  with 

U.S.  A 299  n^ 

International  status  of 106  n* 

Mosquito  Coast,  dispute  with 

Great  Britain 299  n' 

Netherlands,  minister,  dismis- 
sal of 100  n 

Rogatory,  letters 79  n* 

VENUS,  the  (4  C.  Rob.  355). .  .314 n" 

VERDEN 181  n« 

VESSELS 

Captiu-e  of §926 

Character  of §1085 

Condemnation  of §930 

Identification  of |283 

Interference  between |292 

Jurisdiction  over §284 

Kinds  of §282 

Maritime  belt  in §§315,  316 

Neutral §958 

Private §§282,  285 

Public §§282,  285 

Search  of §§292,  924 

Visit  of §§292,  924 

Transfer  of §1086 

Visit  of §§292,  924 

VIA  FACTI  measures 116n« 

VICARIOUS  responsibilities 23  n» 

VICEROY  of  India,  treaty-mak- 
ing power 420  n* 

VICTOR,  the 178  n»« 

VICTOR  EMMANUEL,  King 

of  Italy 1 15  n»*,  213  n,  109  n 

VICTORIA 63  n 
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VIGILANTIA  (1  C.  Rob.  1). .  .373  n" 

VILLAGE  COMMUNITY 65 

VILLEPRANCHE 383  n« 

VIRGIN  Islands 302  n",  441  n» 

VIRGINIUS,  the 

366  n*.  367  n,  77  n»,  202  n 

VISIT  AND  SEARCH {924 

VOID,  treaty 446  n« 

VOLUNTARY  neutraUty 169  n^» 

VOLUNTARY  law 164  n" 

VORWARTS,  the 391  n* 

VOTE  of  a  state 122  n» 

VROUW  JUDITH  (1 C.  Rob.  150) 

398  n* 
VROW  ANNA  CATHARINA 

(5  C.  Rob.  15) 200  n^ 

VROW  ELIZABETH  (5  C.  Rob.  2) 

438  n« 
W 

WAAL  River 295  n 

WADDINGTON,  Carlo 235  n« 

WAIVER  of  immunity {194 

WALES 92  n,  95  n»« 

WALLACHIA 79  n 

WALSINGHAM <W  n» 

WASHBURN,  Mr 252  n 

WASHBURNE,  Mr 252  n 

WASHINGTON,  D.  C 285  n» 

WASHINGTON,  destruction  at, 

by  British 283  n" 

WAR 

Beginning  of (622 

Cause  of {605 

Declaration  of $623 

Definition  of {601 

Eflfect  of J627 

Factors  restraining {604 

Functions  of {605 

International  violence |603 

Kinds  of  war {621 

Laws  of {734 

Motives  of {605 

Municipal  violence  distinguished 

!603 
605 
606 
604 

Purpose  of {605 

Region  of {636 

State  act  of {626 

Termination  of {637 

Theatre  of  war {636 

Third  states  and {635 

Unilateral  act  distinguished {602 

WARS  REFERRED  TO 
Anglo-French,  Middle  Ages, 

fishing  boats 363  n^* 

Contributions  and  requisitions 

335  nu 
French,  revolution  of 368  n" 


WARS  REFERRED  TO 

Napoleonic 364  n 

Pensinsular,  property  on  inva- 
sion  332  n" 

1294  Great  Britain  vs.  Spain,  neu- 
tral ship  carrying  enemy  goods, 
367  n» 

1338-1448  Hundred  Years  War, 
France  and  England  Mercen- 
aries in 240  n" 

15th  Century,  Pisa  vs.  Florence, 
seizure  of  private  propertjr.  .325  n 

1597  Great  Britain  vs.  Spain,  neu- 
tral property,  368  n";  Spain  vs. 
United  Provinces,  prisoners  in 
belligerent  ships,  203  n';  Massa- 
cre of  Prisoners,  255  n. 

1618-48  Thirty  Years  War,  107,  111, 
116  198  n»  283  n";  Barbarity 
in,  228  n^ 

1700-18  Northern  War  181  n«.  305  n» 

1727  Great  Britain  vs.  Spain, 
mercenaries 180  n 

1740-48  Austrian  Succession:  Dec- 
laration, 147  n";  Lavasion,  levy 
of  recruits  on,  419  n';  Fortresses, 
demolition  of,  458  n*;  Mercen- 
aries, 180  n;  Public  debts  due 
enemies,  325  n^^;  Ships  taken 
before  war,  restoration  of,  292  n*^. 

1743  France  vs.  Sardinia:  Dec- 
laration   147  n^^ 

1746  Great  Britain  vs.  Spain: 
InvoL  entry  pub.  ship 300  n* 

1755  Great  Britain  vs.  France: 
Deceit,  false  colors 250  n* 

1756-63,  Seven  Years  War,  France 
V.  Great  Britain:  Declaration, 
147  n";  Levies  in,  occupied  terri- 
tory, 419  n^;  Mercenaries,  180  n; 
Rule  1756.  378  n". 

1757  Empire  vs.  Prussia:  Dec- 
laration  147  n" 

1762  France  vs.   Portufi^: 
Grounds  of  Declaration ....  197  n* 

1762  Great  Britain  vs.  Spain: 
Declaration 152  n* 

1776  Great  Britain  vs.  Thirteen 
North  American  Colonies:  Letters 
of  permission,  244  n;  Mercen- 
aries, 180  n;  Reprisals,  260  n*; 
Spies,  250  n*. 

1779  Great  Britain  vs.  Spain.  .316  n 

1788  Russia  vs.  Sweden,  Den- 
mark qualified  neutrality  of,  173  n* 

1793  Great  Britain  vs.  France:  Brit- 
ish complaint  of  preferential  treat- 
ment of  French  ships  by  U.  S.  A., 
173  n',  202  n;  U.  S.  A.  qualified 
neutrality,  173  n\  184  n*. 


INDEX  TO   BOTH  VOLUMES 


Ixxxv 


References  to  pages  of  Vol.  1  in  light  face  type;  Vol.  2  in  heavy  face  type. 
Other  references  to  sections  as  indicated.    Vol.  1  §{!  to  403;  Vol.  2  §§425  to  1092 

WARS  REFERRED  TO  WARS  REFERRED  TO 

(Continued)  ish  enlistment  in  U.  S.  A.,  188  n*, 

1799  Prussia  vs.  France,  involun-  214   n;     Contributions,    335   n"; 

tary  entry  of  pub.  ship 300  n*  Denmark,   neutrality   of,    175  n*; 

1801  Great  Britain  vs.  Sweden:  Export  arms  and  munitions  of  war, 
Capture  by  Great  Britain  in  Nor-  208  n';  Free  ships  make  free 
wegian  waters 198  n  goods,  enemy  ships  make  enemy 

1802  Great  Britain  vs.  France,  neu-  goods,  367  n;  Fishing  boats,  seiz- 
tral  ship,  unneutral  service ..  373  n  ure  of,  364  n;    Loans  in  neutral 

180S  Allies    vs.     France:      Russian  countries,  215  n";    Neutral  ship, 

troops    passing    through    Silesia,  unneutral  service,  373  n;    Private 

184  n".  individual  in  jurisdiction  on,  out- 

1807  Great    Britain    vs.    Denmark:  break    of    war,    417  n;     Private 

Seizure  t»f  ;>rivate  property..  325  n  property,  seizure  of,  332  n**;  Priv- 

1807  Great  Britain  vs.  Nether-  ateering,    244    n;      Requisitions, 

lands:  Orezombo,  capture  of,  373  n  335  n";     Sweden,    neutrality    of, 

1807  Great  Britain  vs.  France,  neu-  175  n*;  Sitka  in  San  Francisco, 
tral  ship  unneutral  service,  373  n  203  n*;     Treaties,    effect    of,    on, 

1808  Russia  vs.  Sweden:  Dec-  459  n;  Vessels,  time  for  departure 
laration 147  n"  of .  326  n\ 

1809-12  Russia  vs.  Turkey 294  n  1859  France    vs.     Austria:      Great 

1810  Great  Britain  vs.  Den-  Britain,  neutrality  of,  176  n';  Ves- 

mark:  Convoy 350  n**  sels,  time  for  departure  of,  362  n*. 

1812-14  Great  Brtain  vs.  U.  S.  A.:  1859  Austria  vs.  Sardinia:   Treaties, 

Destruction  of  property,  283  n'^,  effect  of ,  on 459  n* 

312  n*;     391  n*;     General    Arm-  1859  Italian  War:  Privateering,  244  n 

strong,  capture  of,  198  n;    Rcpri-  1856  Russia  vs.  Sardinia:  Effect 

sals,  261  n;    Termination  of  hos-  of,  on  treaties 459  n 

tilities,   291  n^;     Treaties,    effect  1860  Piedmont  vs.    Naples: 

upon,  458  n*.  Declaration 147  n" 

1823  France  vs.  Spain:  Priva-  1861-65  American  Civil  War:   Ala- 

teering 244  n  bama,  captures  by,  199  n;  Aliens, 

1829  Civil  War  in  Portugal,  military  service  in  U.  S.  A.,  25  n'; 

neutrality  of  Great  Britain. .  185  n  Angary  by  U.  S.  A.,  330  n';  Block- 

1835  Texas  vs.  Mexico,  neu-  ade,    396  n*;     Brazilian    waters, 

trality  of  U.  S.  A 176  n*  capture  in,    199  n;    British  order 

1838  France  vs.  Mexico,  dec-  as  to  prizes  in  ports  of  Jime  1, 

laration 147  n^^  1861,  202  n;  Chesapeake,  case  of, 

1846-48Mexico  vs.  U.  S.  A.:  British  199 n;  Confederate  Government 
subjects  in  Mexico,  310  n,  311  n;  raising  money  in  England,  215  n"; 
Contributions,  335  n**;  Declara-  Destruction  of  property  by  Con- 
tion,  148n;  Pishing  boats,  364  n;  federates,  391  n^;  Florida,  cap- 
Great  Britain,  neutrality  of,  176  n*;  ture  of,  199  n;  France,  prizes  m 
Private  property  on  invasion,  ports  of,  order  of  June  10,  1861, 
352  n";  Privateering,  244  n;  202  n;  Great  Britain,  neutrality 
Requisitions,  335  n^*;  Yucatan,  of,  176  n*;  Nature  of,  139  n*; 
neutrality  of,  172  n^*.  Nashville  and  Tuscarora  at  South- 

1848  Germany  vs.  Denmark:  Quali-  ampton,  199n;  Privateering,  244 n; 

fied  neutrality  of  Great  Britain,  Private  individuals  in  war,  419  n^; 

173  n*.  Reimbursement  by  U.  S.  A.  for 

1850  Schleswig-Holstein  vs.  Den-  damages  done,  335  n^;  Rhode 
mark:  Capture  in  neutral  waters  Island  in  Bahama  waters,  200  n*; 
of  Lubeck 194  n^'  Spain,     Cienfuegos,     harbor    of, 

1851  Argentine  Confederation  setting  at  liberty  prizes  in,  199  n. 
vs.  Uruguay 66  n  1863  France  vs.  Mexico:    U.  S.  A., 

1854-56  Great  Britain  and  France  shipment    of    arms    to    Mexico, 

vs.  Russia,  Crimean  War:   Bellig-  208  n*. 

erent  use  of  neutral  waters,  Spain,  1864  Danish    War,    Great    Britain, 

Portugal,  Sweden,  Norway,  195  n;  neutrality    of,     176  n*;     Vessels, 

Blockade  in,  395  n",  396  n*;  Brit-  time  for  departure  of,  326  n'. 
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1866  Italy,  Austria  vs.  Prussia:  Neu- 
trality of  Great  Britain,  176  n*; 
Prussia,  invasion  Saxony,  private 
property,  332  n";  Treaties,  effect 
of,  on,  459  n;  Venice,  cession  of, 
316  n;  Vessels,  time  for  depart- 
ure, 326  n*. 

1866  Spain  vs.  Chile,  purchase 
ship 211  n 

1866  Spain  vs.  Chile,  neutrals 
damage  to 337  n 

1868  Great  Britain  vs.  Abys- 
sinia   38  n 

1873  Insurgency  in  Navarre,  France 
furnishing  arms  and  munitions 
of  war 208  n* 

1870-7!  Franco-German  War:  Aliens 
in  French  Army,  424  n';  Belgium, 
detention  of  French  non-commis- 
sioned officers,  187  n*;  Belgium, 
neutrality  of,  185  n;  Belligerent 
occupation  of  France  by  Germany, 
306  n";  British,  laying  of  cable 
by,  217  n*;  British  ships  neutral 
assisting  belligerent  on  high  seas, 
217  n*;  British  subject  neutral  in 
France,  424  n^;  Cable  by  France, 
British  refusal  to  allow,  204  n'; 
Contributions,  335  n'';  Declara- 
tion of,  148  n;  Destruction  of 
property,  391  n*;  Export  of  arms 
and  munitions  of  war,  208  n*; 
Fishing  boats,  seizure  of,  364  n; 
France,  expulsion  of  Germans, 
417  n;  Germany,  barbarity  of, 
228  n';  Germany,  complaint  of 
French  violation  of  laws  of  war, 
231  n";  Germany,  enlistment  in 
U.  S.  A.,  188  n>;  German  occu- 
pation of  French  State  forests, 
311  n;  Great  Britain,  neutrality 
of,  176  n';  175  n;  Loisms  in  neu- 
tral countries,  215  n";  Luxem- 
burg, violation  of  neutrality  of, 
185  n;  Luxemburg,  inabilitv  to 
maintain  neutrality,  176  n";  Neu- 
trality, special,  in,  172  n^;  Neu- 
trals, damage  to,  335  n**;  Paris, 
bombardment  of,  253  n**;  Prison- 
ers of  war,  258  n";  Private  indi- 
viduals in,  419  n^  Railways  cars 
detained  by  Germany,  330  n', 
330  n";  Reimbursement  by  Ger- 
many of  damage  done,  336  n*'; 
Reprisals,  260  n^;  Requisitions, 
335  n";  Seine,  sinking  of  British 
ships  in,  330  n*,  337  n;  Spies,  per- 
sons in  balloons  as,  250  n*;  Strass- 


WARS  REFERRED  TO   . 

burg,  bombardment  of,  312  n'; 
Switzerland,  French  office  in,  for 
Alsatian  volunteers,  188  n';  Switz- 
erland, neutrality  of,  176  n",  185  n; 
U.  S.  A.,  neutrality  of,  175  n'; 
Vessels,  time  for  departiu^  of, 
326  n';  Volunteer  fleet,  Germany, 
231  n",  246  n". 

1877  Russia  vs.  Turkw:  British 
neutrality,  175  n*;  Declaration, 
148  n;  Loans  in  neutral  countries, 
Russia,  215  n";  Parties  in,  140  n^; 
Roumania,  party  to,  140  n^;  Ves- 
sels, time  for  departure  of,  326  n*. 

1877  Turkey  vs.  Servia:  Parties, 
140  n^;  Russian  officers  in  Servian 
army,  180  n:  Servian  enlistment 
in  Russia,  180  n. 

1879-83  Chile  vs.  Peru:  Chile 
cutting  cable,  334  n:  Peru  setting 
explosives  adrift,  205  n*'. 

1885  Servia  vs.  Bulgaria,  parties 

140  n' 

1885  France   vs.    Germany: 
French  use  of  Hong  Kong. .  .186  n 

1 89 1  Chilean  civil  political  refu- 
gees  244  n 

1894  China  vs.  Japan:  Chinese 
subjects  in  Japan,  417  n;  I>eclara- 
tion  of,  148  n;  Destruction  of 
property,  390  n;  Esmeralda,  sale 
of,  by  Chile,  178  n»*;  Kowshing, 
sinking  of,  177  n",  373  n,  390  n, 
462  n*^;  Lighthouse  vessels  and 
tenders,  exemption  of,  313  n'% 
373  n;  Neutrals  saving  bellig- 
erent sailors,  426  n'*;  Treaties, 
effect  of,  on,  459  n. 

1895  Fmnce  vs.  Madagascar,  140  n^ 

1896  Italy  vs.  Abyssinia,  con- 
traband   373  n' 

1896-99  Soudan  War,  Egypt 
a  party 140  n^ 

1898  Spain  vs.  United  States  of 
America:  Declaration  of,  148  n; 
Fishing  boats,  364  n;  Great  Brit- 
ain, refusal  to  allow  U.  S.  A.  to 
land  cable  at  Hong  Kong,  204  n*; 
Netherlands,  neutrality  of,  175  n'; 
Privateering,  245  n;  Siantiago, 
capitulation  of,  439  n";  Termina- 
tion of,  156  n**;  Treaties,  effect  of, 
on,  459  n;  U.  S.  A.  cutting  cables, 
333  n';  Vessels,  time  for  depart- 
ure of.  326  n»;   Wounded.  259  n» 

1900  South  African  War:  Declara- 
tinn,  148  n ;  Devastation,  283  n'^; 
Enemy  country,  alien  in,  424  n"; 
Hostages     in     enemy     country, 
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419  n^';  Individuals  on  invasion, 
322  n;  Neutrals  in  belligerent 
armies,  424  n^;  Private  enemy 
individuals  in  jurisdiction  on  out- 
break of  war,  417  n;  Portugal, 
qualified  neutrality  of,  173  n'; 
Wounded,  259  n». 

1904-06  Russia  vs.  Japan:  British 
ships  assisting  belligerent  on  high 
sea,  218  n;  Caroline,  piu*chase  of, 
byRussia  in  England,  210  n;  Che- 
mulpo, attack  in  harbor  of,  199  n, 
204  n;  Chifu,  attack  in  harbor  of, 
199  n;  Chifu,  Russian  wireless 
station  at,  204  n*;  China,  neu- 
trality of,  171  n«  175  n»;  China, 
neutrality,  violation  of,  186  n; 
Continuous  voyage,  387  n';  Con- 
traband, 383  n*;  Conversion  of 
merchant  ships,  246  n^^;  Darda- 
nelles, Russian  volunteer  fleet 
passing  through,  374  n*;  Dead 
soldiers,  property  on,  292  n"; 
Declaration,  148  n;  Dogger  Bank 
case,  426  n^,  218  n;  Destruction  of 
property,  391  n*,  389  n*;  Floating 
mines,  389  n*;  German  coaling 
Russian  steamers  on  high  seas, 
218  n;  Great  Britain,  neutrality 
of,  176  n*;  Hospital  ships,  seizure 
of,  314  n";  Internment  of  ships  in, 
195  n;  Japan,  complaint  of  viola- 
tion of  laws  of  war  by  Russia, 
232  n;  Korea,  neutrality,  viola- 
tion of,  186  n;  Lighthouse  vessels 
and  tenders,  exemption  of,  313  n*^; 
Loans  in  neutral  cotmtries,  215  n^*; 
Neutral  ship,  capture  after  treaty, 
release  of,  292  n";  Neutral  vessel 
carrying  enemy  persons,  373  n; 
Prisoners  of  war,  258  n";  Private 
enemy  individuals  in  jurisdiction 
on  outbreak  of  war,  417  n ;  Rus- 
sian sailors  received  on  neutral 
fleets,  177  n",  203  n*;  Russia  ptu*- 
chase  of  vessels  from  Germans, 
178  n»«,  179  n;  Spies,  251  n; 
Treaties,  effect  of,  on,  459  n;  Ves- 
sels, time  for  departure,  326  n'; 
Wounded,  259  n". 

1912-13  Balkan  Wars :  Barbarity, 
229  n;  Commission  to  inquire 
into,  229  n. 

1911  Italy  vs.  Turkey:  Great  Brit- 
ain, neutrality  of,  176  n*«.  Private 
individual  in  Juris,  on  outb.  of, 
417  n;  Red  Sea,  neutrality  of, 
172  n^;  Turkey,  complaint  of  vio- 


WARS  REFERRED  TO 

lation  by  Italy  of  laws  of  war, 
231  n". 
1914-18  War  of  the  German  Aggres- 
sion: Aerial  warfare,  247  n';  Alien 
enemies  in  jiuisdiction,  417  n; 
Angary  in,  330  n*;  Appam,  the, 
202  n;  Armistice  in,  267  n"; 
Barbarous  forces,  241  n*;  Bel- 
gium, war  of  self-defense,  135  n'; 
Blockade  in,  394  n*;  Bulgaria, 
barbarity  of,  229  n;  Contraband, 
382  n';  Danish  waters,  capture  in, 
200  n;  Declaration  of  war  in, 
148  n;  Denmark,  neutrality  of, 
175  n";  Destruction  of  property, 
283  n'*;  Diplomatic  relations,  sev- 
erances of,  185  n»,  186  n,  150  n"; 
Dresden,  German  ship  sunk  by 
British  in  Chilean  waters,  200  n; 
Floating  mines,  390  n;  Prance, 
war  of  self-defense,  135  n';  France, 
Germany  violating  territory  of 
148  n";  Fryatt,  Captain,  execu- 
tion of.  247  n*;  Fry.  William  P., 
destruction  of,  392  n*;  Gentlemen 
vs.  Barbarians,  229  n^-  Germany, 
barbarity  of,  228  n',  230  n».  241  n*, 
251  n,  261  n,  283  n<^  413  n*,  419  n^ 
deceit,  251  n;  destruction  of  hos- 
pital ships,  315  n;  destruction  of 
private  property  at  sea,  420  n'; 
destruction  of  private  property, 
283  n*^;  disregard  of  neutralitv, 
141  n";  failure  to  observe  estab- 
lished usages  of  war,  238  n'; 
poisoning  wells,  229  n;  quarter, 
refusal  of,  255  n;  treaty  pro- 
visions, violation  of,  435  n';  war- 
ships of,  interned,  197  n;  Gigan- 
tic and  bloody  war,  a,  304  n"; 
Involuntary  alienation,  effect  of, 
on  restraming,  313  n*;  Italy, 
retaking  art  objects  seized  by 
Austria,  312  n';  Loans  in  neutral 
states,  215  n^';  London,  declara- 
tion of,  in,  233  n;  Native  auxili- 
aries in,  241  n^;  Neutral  in  bellig- 
erent country,  335  n**;  Neutral 
property,  destruction  of,  261  n, 
391  n*;  Neutral  property  in,  371  n'; 
Neutrals  in  belligerent  armies, 
424  n^;  Norway,  neutrality  of, 
175  n";  Piepenbrink,  August,  case 
of,  422  n";  Prisoners  of  war, 
256  n*,  256  n*;  Reprisals,  261  n; 
Resources  of  state,  effect  of,  on, 
347  n;  Salonika,  allies  passing 
through,  186  n;  Servia,  barbarity 
of,  229  n;   Shot  gims,  use  of,  by 
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U.  S.  A.,  249  n;  Submarine  war- 
fare, 247  n*;  Sweden,  neutrality 
of,  175  n^^;  U.  S.  A.,  aliens,  mih- 
taiy  service,  26  n;  U.  S.  A.,  dec- 
laration of  war  to  protect  neu- 
trality, 170  n»;  U.  S.  A.  forced 
into,  176  n^^;  U.  S.  A.  munitions 
of  war,  export  of,  by  members, 
208  n*;  U.  S.  A.,  neutrality,  175  n*; 
U.  S.  A.,  members  of,  while  neutral 
in  belligerent  armies,  435  n^^; 
U.  S.  A.,  while  neutral  assisting 
belligerent  on  high  seas,  218  n; 
U.  S.  A.  shipbuilding,  211  n,  212  n; 
U.  S.  A.  submarine  building,  212  n; 
U.  S.  A.  wireless  stations  in,  204  n'; 
Vessels,  time  for  departure,  327  n. 

WARLIKE  treaties 429  n»' 

WAR    LOSSES,   compensation   com- 
mission of  Cape  Colony. .  .335  n" 

WAR  MANUALS. 234n 

WARSAW,  Kalkstein,  seizure  of, 

at 41  n> 

WARSPITE,  the 365  n« 

WARTENSLEBEN,  Count 25 1  n 

WATCHING  ENVOYS 203  n* 

WEEKS,  surrender  of 45  n* 

WBISEMAN,  PhiUp 259n 

WEI-HAI-WEI 317  n,  434  n» 

WEIMAR,  pledge  of  (1803) 317  n 

WELLINGTON,  Duke  of 419  n' 

WELVART  VAN  PILLAW  (2  C. 

-  Rob.  128) 385  n« 

WESER 

Bremen,  possession  of 292  n^* 

Opening  of 295  n 

WESTPHALIA,  kingdom  of 

308  n*,  310  n 
WESTPHALIA,  peace  of 

85  nS  204  n«,  423  n\  455  n\  292  n" 
WHITE  FLAG 406 


WHITE  Sea 346  n 

WIBORG  ET  AL,  v.  U.  S.  (163 

U.S.  632) 213  n 

WICKQUEFORT 211  n 

WILCOX  V.  HENRY  (1  Dall, 

69) 328  n» 

WILDENHUS'S  CASE  (120  U. 

S.  1) 389n 

WILLIAM,  the 378  n 

WILLIAM,  King  of  Holland ....  200  n» 
WILLIAM  of  Normandy,  3 1 7  n,  331  n" 

WILLIAM  of  Orange 84  n 

WISE,  Mr 226  n 

WITNESS,  envoy  as §177 

WOLF  V.  OXHOLM  (6  M.  &  S. 

100) 325  n 

WORMS,  diet  at 110  n« 

WRECH,  Baron  de 231  n 

WRECKS 390  n» 

WREXHAM,  the 247  n« 

WURTEMBERG,   C^onstance 

Lake 297  n* 

WVRTEMBERG,  Count  of . . .  138  n" 
WYOMING  SPRINGS,  mob 

lenoe  at 31  n 


YANGSTEKIANG 297  n 

YELLOW  Sea 346  n 

YOKOHAMO,  U.  S.  troops  at. .  .71  n» 
YOUNG,  JACOB  AND  JOHANNA, 

(1  C.Rob.  20) 364 n 

YRISON  V.  CLEMENT  (2  Car. 

&P.  233) 211  n 

YUCATAN,  neutraUty  of 172  n" 

YUGOR  straits 375  n 


ZANZIBAR 79  n 

Blockade  by  Portugal  (1888) . .  119  n 

Capitulations  U.  S.  A 40  n 

ZEELAND 190  n" 

ZUYDER  ZEE 372  n" 
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